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THE  LAND  SYSTEM  OF  IRELAND.    IL 

SOME  months  ago  I  endeavoured  to  describe,  in  the  pages  of  the 
Law  Quarterly  Review,  the  long  train  of  historical  facts, 
which  have  formed  the  existing  Land  System  of  Ireland,  and  have 
given  it  its  peculiar  type  and  complexion.  A  revolution  in  that  sys- 
tem has  already  occurred,  and  we  are  on  the  verge,  probably,  of  even 
greater  changes.  The  Legislature,  at  the  instance  of  a  Tory  Govern- 
ment, has  largely  curtailed,  by  a  recent  statute,  the  twice  invaded 
rights  of  the  Irish  landlords,  and  has  increased  the  privileges  of  the 
Irish  tenant ;  and,  in  accordance  with  the  prevailing  theory,  that  the 
ownership  of  the  soil  must  be  transferred  to  the  peasantry  of 
Ireland,  in  the  national  interest,  a  measure  of  Land  Purchase,  on  an 
extensive  scale,  has  been  announced  by  Lord  Salisbury's  Ministry. 
The  crisis  will  be,  no  doubt,  quickened  by  the  consequences  of  a 
disastrous  harvest,  and  by  the  continuing  fall  in  prices ;  and  the 
effects  of  the  proclamation  of  the  National  League  will  co-operate 
in  the  same  direction,  for  they  will  give  new  prominence  to  the 
Irish  Land  Question.  I  have  been  invited,  at  the  request  of  friends, 
in  whose  sound  judgment  I  have  complete  faith,  to  express  my 
views  on  the  subject  generally,  and  to  lay  down  what  I  conceive  to 
be  the  true  principles  of  that  searching  reform  and  resettlement  of 
the  Irish  Land  System  which,  on  all  sides,  is  allowed  to  be  imminent. 
I  hope  I  am  not  conceited  enough  to  suppose  that  my  opinions  are 
of  peculiar  value ;  indeed,  I  have  reason  to  feel  distrust  in  them, 
because  they  conflict  in  capital  points  with  notions  and  judgments 
that,  at  this  conjuncture,  are  certainly  dominant  in  this  matter. 
But  the  conclusions  I  have  formed  have  been  carefully  made,  and 
flow  from  long  study  and  ample  experience ;  and,  at  any  rate, 
every  one  who  has  the  slightest  claim  to  speak  with  authority  on 
this  subject,  may  justly  take  part  in  a  great  controversy  involving 
interests  of  supreme  importance.     For  the  rest,  I  do  not  forget  my 
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position :  a  Judge  in  Ireland  must  take  care  not  to  exasperate 
passions  and  feuds  of  class  already  stirred  into  fierce  activity  ;  an 
Irish  landlord,  even  though  severed  from  Irish  *  landlordism  *  by  old 
family  memories,  must  not  see  facts  through  the  eyes  of  his  order ; 
and  though  I  shall  touch  a  burning  question,  I  shall  endeavour  not 
to  increase  its  heat,  and  I  shall  avoid  as  much  as  possible  the  politics 
of  the  hour. 

In  my  previous  article  I  traced  the  causes  which  had  stamped  the 
Irish  Land  System  with  its  special  character.  In  three  out  of  the 
four  parts  of  Ireland,  and  even  to  a  considerable  extent  in  Ulster,  a 
succession  of  often  recurring  conquests,  followed  by  confiscations, 
repeated  and  ruthless,  had  placed  the  ownership  of  the  soil  in  the 
hands  of  a  caste,  distinct  from  the  people  in  blood  and  in  faith ; 
had  violently  destroyed  the  archaic  usages  of  the  Celtic  tribes  as 
regards  the  land ;  and  had  reduced  the  mass  of  the  Irish  race  to  the 
position  of  serfs  under  foreign  masters.  This  settlement  of  the 
sword  and  of  forfeiture  was  aggravated  and  prolonged  for  a 
century  and  a  half  by  a  Penal  Code  of  extreme  severity,  and  by  a 
Commercial  Code  of  peculiar  harshness  ;  and  absenteeism,  on  an 
immense  scale,  contributed  powerfully  to  increase  its  mischiefs. 
The  natural  consequences  of  tiiis  state  of  things  were  that  sympathy 
and  kindliness  could  scarcely  grow  up  between  the  races  which, 
planted  in  the  land,  lived  locally  connected  but  morally  severed ; 
and  the  resulting  evils  were  largely  multiplied,  and  were  made 
inveterate,  lasting,  and  intense  by  the  circumstances  of  a  country 
in  which  population  pressed  severely  upon  the  means  of  sub- 
sistence, and  in  which  agriculture  was  almost  the  only  industry. 
In  this  way,  in  perhaps  five-sixths  of  Ireland,  a  Land  System 
was  formed  which,  whether  we  view  it  in  its  historical  or  its 
economic  aspects,  must  be  deemed  to  have  been  one  of  the  worst 
in  Europe.  In  the  great  relation  of  landlord  and  tenant,  embrac- 
ing nine-tenths  of  the  Irish  community,  oppression,  exaction, 
and  want  of  good  feeling  became  too  characteristic  of  the  ruling 
class,  while  listlessness,  ignorance,  and  servile  vices  were  distinctive 
qualities  of  the  mass  of  the  peasantry.  A  mode  of  land  tenui*e 
generally  prevailed  which  made  the  occupier  of  the  soil  a  mere 
dependent,  enabled  his  lord  to  destroy  his  rights,  acquired  morally 
in  a  variety  of  ways,  though  not  under  the  protection  of  law,  and 
placed  no  check  on  acts  of  the  harshest  kind ;  and  this  condition  of 
affairs  was  rendered  permanent  by  a  state  of  society  in  which  the 
possession  of  land  was  fought  for  as  a  first  necessary  of  life,  and  in 
which  teeming  millions  were  on  the  verge  of  misery.  Nor  can  it 
be  said  that  the  essential  features  of  this  Land  System  were  very 
greatly  changed,  until  long  after  the  famine  of  1846,  though  cer- 
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tainly  ibey  had  been  much  mitigated ;  nor  have  they  yet  even  nearly 
disappeared.  The  great  body  of  the  landlords  of  Ireland  are 
different  beings  from  their  forefathers ;  but,  from  the  nature  of  the 
case,  they  remain  divided  in  sympathy  from  the  aboriginal  chil- 
dren of  the  soil.  Absenteeism,  too,  from  Ireland  has,  perhaps, 
increased,  with  its  long  train  of  pernicious  consequences  ;  and  the 
immense  transfer  of  land,  which  has  been  the  result  of  the  opera- 
tions of  the  Encumbered  Estates  Court,  has  created  a  class  of 
generally  exacting  landlords.  Nor  can  it  be  denied  that  the  Irish 
peasantry,  though  I  gladly  acknowledge  their  real  excellences, 
have  displayed,  during  the  late  troubled  years,  the  qualities  of  serfs 
let  loose  from  bondage.  Many  have  been  associated  with  deeds  of 
blood ;  thousands  have  been  lawless  in  the  worst  sense,  and  have 
repudiated  even  the  fairest  contracts ;  and,  as  a  class,  they  have 
lent  a  willing  ear  to  sinister  appeals  to  mere  greed  and  passion. 
Most  important  of  all,  until  seventeen  years  ago,  whatever  was 
vicious  in  Irish  landed  arrangements,  on  their  economic  side,  was 
but  little  altered;  precarious  tenures  generally  prevailed;  and, 
owing  to  this  bad  and  iniquitous  system,  the  tenant  lived  under  a 
law  of  9ic  V09  non  vobis  ;  and  it  was  possible  for  landlords  by  in- 
creasing rent,  by  eviction,  and  even  by  less  severe  processes,  to 
annihilate  rights  acquired  by  purchase,  to  confiscate  property  made 
by  improvement,  to  extinguish  concurrent  equities  in  the  land  in 
many  instances  of  very  large  value.  Though  public  opinion  con- 
demned such  wrongs,  they  were  occasionally  done  in  different  ways ; 
and,  except  in  a  part  of  Ulster,  where  a  tenant-right  usage  pro- 
tected the  tenant  to  a  great  extent,  these  were  the  general  condi- 
tions of  Irish  land  tenure. 

Mr.  Gladstone,  in  1870,  addressed  himself,  for  the  first  time,  to  the 
arduous  task  of  reforming  this  thoroughly  bad  Land  System.  The 
measure  he  passed  through  Parliament  went  as  far,  perhaps,  as  was 
warranted  by  the  opinion  of  the  day ;  but  it  is  to  be  regretted  that  it 
was  not  more  simple  and  bold ;  and  though  it  contained  much  that 
was  just  and  excellent,  and  was  ingenious  in  the  highest  degree,  it 
was  marked  by  the  over-subtlety,  and  the  want  of  finality,  character- 
istic of  his  peculiar  statesmanship.  The  Land  Act  of  1 870  was  a  skil- 
ful attempt  to  adjust  the  proprietary  rights  of  the  Irish  landlord,  still 
completely  absolute  in  legal  theory,  with  the  moral  but  unprotected 
claims  of  the  tenant ;  and  it  dexterously  endeavoured  to  effect  its 
object,  without  shocking  English  sensitiveness  about  freehold  owner- 
ship. Adapting  itself  to  Common  Law  precedents,  it  legalised  the 
Ulster  tenant-right  usage — a  custom  which,  by  permitting  the  sale 
of  farms  as  between  successive  occupiers,  created  a  valuable  property 
in   the  ^goodwill'  of  them, — and  it  gave  the  same  sanction  to 
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inchoate  usages,  analogous  to  that  prevailing  in  Ulster,  which  had 
begun  to  grow  up  in  the  Southern  Provinces.  Its  most  striking 
feature,  however,  appeared  in  the  means  it  employed  to  guard  and 
secure  the  equities  in  the  land,  as  yet  not  law-worthy,  and  liable  to 
be  destroyed  by  the  landlord,  which  had  gradually  been  acquired 
by  the  Irish  peasantry.  Under  many  restrictions  and  limitations, 
the  tenant  was  declared  to  have  a  title  to  different  kinds  of  im- 
provements added  to  the  land ;  and  compensation  for  these  was 
adjudged  to  him.  By  an  innovation,  too,  very  bold  for  the  time, 
every  yearly  tenant  was  deemed  to  possess  a  general  claim  to 
*  goodwill  *  in  his  farm ;  for  when  *  disturbed '  by  a  notice  to  quit,  he 
was  to  receive  compensation  on  a  liberal  scale ;  and  thus  a  right, 
almost  of  a  proprietary  kind,  was  engrafted  on  nearly  all  Irish 
tenancies.  The  same  result  followed  from  a  short  provision  which 
made  the  landlord  liable  to  repay  sums  paid  by  tenants  upon  the 
transfer  of  farms,  if  the  transfer  was  made  with  his  consent,  for 
value,  an  enactment  which,  in  many  thousand  instances,  created  a 
tenant  right  of  the  most  important  kind.  It  should  be  observed, 
however,  that  though  the  Act  appeared  to  protect,  with  extreme 
care,  the  concurrent  rights  of  the  tenant  on  the  soil,  it  made  little 
or  no  interference  with  the  right  of  the  landlord  to  fix  rent,  or  to 
raise  it  at  pleasure,  where  there  was  not  a  lease,  a  very  uncommon 
mode  of  tenure ;  and  the  claim  of  the  tenant  to  what  had  been 
made  his  property  was  not  made  available  while  he  retained  his 
farm  ;  for  it  was  only  when  he  was  about '  to  quit  the  holding,' 
that  the  statutable  compensation  was  to  be  paid. 

This  legislation  of  course  could  only  deal  with  the  economic  ills 
of  the  Irish  Land  System ;  but  it  should  be  observed  that  Mr. 
XjHadstone,  when  he  glanced  at  the  history  of  the  subject,  spoke 
favourably  of  the  Irish  landlords,  and  especially  dwelt  on  the  many 
evils  that  would  follow  the  general  expropriation  of  the  class. 
The  Land  Act  of  1870,  though  it  looked  well  on  paper,  undoubtedly 
was  of  real  use,  and  possibly  might  have  solved  the  problem,  had 
Ireland  been  in  a  normal  state,  failed  to  satisfy  the  wishes  of  the 
occupiers  of  the  soil,  and  even  fully  to  assure  their  rights ;  and  the 
reasons  of  this  are  now  apparent.  In  the  first  place,  it  was  too 
complicated  to  be  intelligible  to  the  ordinary  peasant,  and  to  strike 
his  imagination  as  a  real  boon — an  immense  defect  in  a  reform  of 
the  kind ;  and  as  its  benefits  were  to  be  obtained  only  through 
costly  litigation  in  a  Court  of  Justice,  these  were,  in  many  in- 
stances, placed  beyond  his  reach.  In  the  second  place,  the  change 
in  the  law  was  made  after  the  minds  of  the  people  had  been  deeply 
stirred  by  the  supposed  prospect  of  a  revolution  in  landed  relations  ; 
and  what  only  a  few  years  before  would  have  been  welcomed  as  a 
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magnificent  gift,  was  viewed  as  a  disappointing  and  tardy  concession. 
Independently,  however,  of  considerations  like  these,  the  statute 
did  not  fully  attain  its  ends,  and  fell  short  of  doing  complete 
justice ;  and  this  largely  owing  to  peculiar  circumstances  incidental 
to  the  state  of  Irish  land  tenure.  As  the  landlord  was  left  free  to 
fix  the  terms  of  rent,  under  social  conditions  in  which  the  rate  of 
rent  was  forced  up  by  an  intense  competition  for  land,  he  retained 
power  of  an  excessive  kind ;  as  the  tenant  could  only  obtain  the 
advantages  conferred  by  the  law  by  giving  up  the  holding  which 
usually  was  his  sole  means  of  existence,  and  to  which  in  all  casest 
he  was  passionately  attached,  he  still  remained  in  a  subject  posi- 
tion ;  and,  this  being  the  case,  the  results  followed  where  authority 
and  dependence  have  conflicting  interests.  The  statute  was  evaded 
in  many  cases  ;  in  others,  possibly  not  frequent,  but  sufficiently  so 
to  create  discontent,  the  rights  of  the  tenant  were  squeezed  out, 
by  the  raising  of  rent,  and  other  devices  ;  and,  on  the  whole,  the 
Act,  which,  it  should  be  added,  fell  on  times  of  great  alternations 
of  prosperity  and  distress,  inauspicious  in  the  extreme  to  its  success, 
did  not  aflbrd  the  complete  protection  to  the  equities  in  the  land  of 
the  Irish  occupier,  which  it  had  been  the  object  of  its  author  to 
assure.  The  great  peasant  rising  of  1 8  79-80,  the  vast  power  suddenly 
attained  by  the  Land  League,  the  crusade  against '  landlordism,'  that 
was  the  result,  and  the  agrarian  agitation  of  the  last  eight  years — 
all  this  indicates  that  the  Act  of  1870  did  not  remove  the  ills  of  the 
Irish  Land  System;  and  though  it  was  largely  amended  in  1881, 
and  it  keeps  its  place  in  the  Irish  Land  Code^  it  has  long  ceased  to 
have  real  influence,  and  it  has  practically  been  relegated  to  the 
crowded  limbo  of  ineffectual  experiments  on  the  Irish  land. 

Mr.  Gladstone  took  up,  for  the  second  time,  the  amendment  of 
the  Irish  Land  System,  in  the  agony  of  a  great  social  convulsion. 
The  celebrated  Land  Act  of  1881,  supplemented  by  that  of  1887 — 
this  last  passed  by  Lord  Salisbury's  Government — was  the  fruit  of 
his  renewed  labours;  and  it  has  almost  transformed  the  Land 
System  of  Ireland.  The  idea  of  this  measure  was  to  provide  a 
permanent  and  assured  protection  for  the  equities  in  the  land  of 
the  Irish  tenant,  and  yet  to  maintain  ^he  proprietary  rights  of  the 
landlord  as  far  as  this  was  possible ;  and,  to  eflect  this  object,  Mr. 
Gladstone  followed  the  principles  of  a  mode  of  land  tenure  long 
advocated  by  reformers  of  the  Irish  land,  and,  though  somewhat 
timidly,  praised  by  O'Connell.  With  exceptions  as  to  certain 
kinds  of  farms,  the  Acts  of  1881  and  of  1887  declare  that,  as  an 
equivalent  for  their  concurrent  rights  in  the  soil,  the  great  body 
of  the  tenant  class  in  Ireland,  whether  holding  from  year  to  year, 
or  by  lease,  shall  have  a  title  to  commute  their  tenures  into  terms 
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lasting  for  fifteen  years,  but  practically  renewable  for  all  time,  if 
the  conditions  attached  by  law  are  observed  ;  and  in  order  that  no 
means  may  exist  to  defeat  or  reduce  the  tenant's  interest,  the  rents 
reserved  on  the  terms  thus  created  are  to  be  adjusted  through  the 
intervention  of  the  State,  and  are  not  to  depend  on  the  landlord's 
estimate.  The  'goodwill*  of  the  statutable  terms  is  rendered 
saleable  under  some  restrictions,  according  to  the  Ulster  tenant-- 
right usage,  and  analogous  usages  in  the  other  provinces  ;  and  it  is 
specially  enacted  with  the  view  of  gaining  for  the  tenant's  rights 
still  further  protection,  that  rent  shall  not  be  charged  on  improve* 
ments  made  by  the  tenant,  and  not  in  some  way  compensated.  By 
these  means,  an  estate  subject  to  perpetual  renewal,  at  a  State- 
settled  rent,  and  under  conditions  by  no  means  onerous,  is  drawn, 
so  to  speak,  out  of  the  fee,  and  vested  by  statute  in  the  occupier  of 
the  soil ;  and  Fixity  of  Tenure,  Fair  Rent,  and  Free  Sale — rights 
claimed  for  him  under  the  name  of  the  three  F's — ^have  been 
amply  conceded  by  Parliament.  Although,  too,  it  is  vain  to  deny 
that  this  legislation  has,  to  a  great  extent,  diminished  the  legal 
rights  of  the  landlord,  and  has  assimilated  them,  in  some  respects, 
to  a  rent-charge,  these  rights,  nevertheless,  are  largely  retained ; 
and  it^  is  simply  ignorance  to  compare  his  status  to  that  of  a 
rent-charger  only.  His  freehold  estate  is,  no  doubt,  capable  of 
being  bound,  if  the  tenant  pleases,  by  what  practically  is  a  perpetual 
lease ;  but  he  is  left  many  of  the  rights  of  ownership ;  he  still 
possesses  complete  property  in  woods,  minerals,  and  what  are  known 
as  '  royalties ; '  he  has  a  title  to  have  his  rent  revised  at  the  end  of 
successive  terms  of  fifteen  years  ;  he  is  remitted  to  his  full  pro- 
prietary rights  should  the  tenant's  interest  become  forfeited  by 
violating  the  conditions  imposed  on  him ;  he  preserves  his  existing 
legal  remedies  of  Ejectment,  Action,  Distress  and  Injunction  ;  and 
in  some  cases,  he  is  even  permitted,  under  certain  restrictions,  to 
resume  the  land  entirely  discharged  from  the  tenant's  claims.  His 
position,  therefore,  is  quite  difierent  from  that  of  the  owner  of  an 
annuity  or  a  charge  ;  and  it  is  very  unfortunate  that  false  notions 
of  this  kind  have  been  widely  propagated.  It  should  be  observed, 
moreover,  that  immense  as  are  the  privileges  conferred  by  the 
recent  law,  the  tenant  can  only  obtain  these  by  an  application  to 
the  tribunals  of  the  State ;  directly  or  indirectly  he  must  get  his 
new  rights  through  the  Land  Commission  or  the  County  Courts ; 
and  though  the  Act  of  1887,  which  gives  leaseholders,  for  the  first 
time,  the  benefit  of  the  law,  will  doubtless  produce  a  large  number 
of  claims,  still,  as  a  matter  of  fact,  scarcely  more  than  a  third  of 

^  Yet  we  see  this  propoBition  repeatedly  stated  in  the  English  press,  imd  by  respectable 
writers  who  ought  to  know  better. 
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the  tenant  class  of  Ireland  have  availed  themselves  of  the  advan- 
tages of  the  improved  mode  of  tenure^  and  many  thousands  certainly 
will  never  approach  the  Courts. 

The  tiiie  objections  to  the  Acts  of  1881  and  1887  are  sufficiently 
obvious  to  impartial  persons.  There  is  nothing  in  the  charge  that 
they  interfere  with  *  free  contract '  and  *  economic  laws ; '  for  *  free 
contract '  could  seldom  exist  in  Ireland  in  the  peculiar  circumstances 
of  her  Land  System,  and  '  economic  laws '  can  only  fairly  work 
where  there  is  an  open  and  active  market,  and  this,  in  the  case  of 
the  Irish  land,  was  not  to  be  found.  It  is  thought  sufficient  wholly 
to  condemn  these  statutes  because  they  have  '  created  dual  owner- 
ship ;'  but,  in  the  first  place,  this  is  a  complete  mistake  ;  and  in  the 
next  place,  as  I  shall  point  out  presently,  there  is  nothing  incon- 
sistent in  'dual  ownership'  with  national  prosperity  and  good 
landed  relations,  and  the  objection  is  a  mere  fallacy  of  the  hour. 
The  Acts  of  1 88 1  and  1887,  however,  are  certainly  open,  like  that 
of  1870,  to  the  charge  of  being  over-subtle,  costly,  and  not  final, 
defects  of  a  very  important  kind;  and,  by  interfering  with  the 
right  of  absolute  ownership,  they  may,  to  a  certain  extent,  prevent 
the  process  of  making  a  class  of  improvements  on  estates,  such  as 
arterial  drainage  and  building  large  farmsteads,  which,  from  the 
nature  of  the  case,  must  be  made  by  landlords,  though  considering 
that  Ireland  is  a  land  of  small  farms,  in  which  whatever  value  is 
added  to  the  soil  must  necessarily  be  mainly  the  work  of  the 
peasantry,  much  stress  cannot  be  laid  on  this  circumstance.  On 
the  other  hand,  the  merits  of  these  great  remedial  laws  are  con- 
spicuous, whatever  may  be  said  to  the  contrary.  With  all  their 
imperfections  they  do  largely  protect  the  equities  in  the  land  of  the 
tenant  class,  and  that  nearly  for  the  first  time ;  they  tend  to  the 
reconciliation  of  law  and  fact  throughout  the  sphere  of  relations  in 
the  land ;  they  fall  in  with  popular  wants  and  ideas  ;  and,  above 
all,  they  contain  the  principles  of  what  I  believe  would  form, 
when  fully  developed,  the  true  system  of  Irish  land  tenure.  It  has  ^ 
been  alleged,  however,  that  they  have  completely  failed,  and  that 
the  Land  System  of  Ireland  must  be  remodelled  on  a  plan  of  a 
'  different,  nay  an  opposite,  type.  In  the  first  place,  I  deny  the  fact : 
the  Land  Act  of  1 88 1 ,  grave  as  are  its  faults,  has,  though  only  a  few 
years  old,  already  had  the  very  best  results;  the  Act  of  1887  is 
still  untried,  but  necessarily  must  have  the  same  operation ;  and, 
in  the  next  place,  if  the  first  measure  has  not  borne  the  full  fruit 
that  might  have  been  hoped  for,  the  reasons  are  plain  to  candid 
observers.    The  inherent  defects  of  the  Act  of  1881 — and  that  of 

^  This  assertion  is  one  of  the  many  oonolusive  proofii  of  the  ignorance  prevailing  on  the 
■abject. 


8  The  Law  Quarterly  Review.  [No.  xill. 

1887  is  on  the  same  lines — have  told  against  its  efficient  working ; 
the  peasantry  could  not  have  fuU  sympathy  with  a  reform  that  did 
not  come  home  to  their  minds,  and  that  seemed,  to  a  certain  extent, 
a  mystery ;  the  cost  incurred  by  seeking  the  benefit  of  the  law  has 
deterred  thousands  from  applying  to  the  Courts  ;  and  many  of  the 
shrewder  members  of  the  tenant  class  believe  that  the  Acts  are 
transitional  only,  and  that  even  better  measures  are  in  a  near 
prospect.  These  reforms,  again,  it  must  be  borne  in  mind,  have 
been  largely  deprived  of  their  grace  and  efficacy  from  the  circum- 
stance that  they  became  law  when  Ireland  was  in  an  anarchic 
state,  and  that  they  are  largely  due  to  the  work  of  agitators  ;  and, 
unquestionably,  from  motives  which  I  do  not  care  to  analyse,  the 
Land  League  and  the  National  League  have  used  their  enormous 
influence,  in  a  great  many  instances,  in  frustrating  the  operation  of 
the  Act  of  1 88 1,  especiiUly  as  regards  the  free  transfer  of  farms. 
Lastly,  and  this,  perhaps,  lb  the  most  important  matter,  these 
measures  have  coincided  in  point  of  time  with  agricultural  de- 
pression of  the  severest  kind  and  with  a  sudden  and  remarkable 
fall  in  prices  ;  the  '  fair  rents,'  settled  only  a  few  years  ago,  are  at 
present  felt  to  be  so  onerous  that  the  Act  of  1887  has  interfered 
with  them  ;  and  this  has  made  the  tenant-farmer  suspect  the  law, 
and  has  blinded  him  to  the  immense  advantages  it  confers  ^. 

The  Lish  Land  Question,  however,  is  confessedly  a  still  unsettled 
problem  ;  and  it  has  been  so  mixed  up  with  agitation  and  passion^ 
that  a  comprehensive  and  final  reform  of  the  Lish  Land  System  is 
felt  to  be  needed.  The  direction  which  that  reform  should  take 
is  shown  in  an  expression  of  public  opinion  which,  if  questionable, 
on  many  solid  grounds,  is  certainly  widely  heard  at  this  moment. 
The  recent  Land  Acts,  it  is  said,  have  created  that  intolerable  thing, 
dual  ownership  in  land  ;  under  this  system  rights  are  inextricably 
confused,  and  estates  can  be  no  longer  improved ;  and  in  Ireland, 
besides,  what  is  called  '  landlordism '  is  a  state  of  things  that 
cannot  continue.  Irish  landlords,  therefore,  must  be  got  rid  of, 
almost  wholly,  by  a  far-sweeping  change ;  and  dual  ownership 
must  be  abolished  by  transferring  the  fee,  in  a  freehold  tenure,  to 
the  great  mass  of  the  Irish  tenant-farmers,  and  thus  forming  a 
people  of  peasant  owners.  The  way  to  accomplish  this  is  to  buy 
out  the  rights  of  the  landlords  through  the  intervention  of  the 
State;  and  these  interests  having  been  thus  acquired,  the  State, 
either  directly,  or  through  its  agencies,  would  regrant  the  lands,  to 
their  present  occupants,  to  be  held  of  it  as  absolute  owners,  subject 

^  The  restless  anxiety  to  tear  up  again  the  Settlement  of  1881— a«  if  any  law  could  in 
a  few  months  remove  the  ills  of  centuries  in  land  tenure— is  another  evfl  sign  of  the 
ineptitude  of  English  opinion  on  this  subject. 
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to  a  rent-charge  only  which  would  discharge  the  sums  payable  to 
the  old  proprietors,  and  which,  were  the  credit  of  the  State  pledged, 
would  be  not  only  less  than  the  existing  rents,  but  would  cease 
after  a  given  period  of  years.  Whether  the  expropriation  of  the 
landlords  which  is  thus  to  take  place  is  to  be  compulsory  or  not 
seems  to  be  uncertain ;  but  it  is  a  fine  qua  non  that  it  is  to  be 
general ;  and  as  a  scheme  of  expropriation,  voluntary  in  name, 
could  be  made  compulsory  without  difficulty — the  terms  offered 
by  the  State  under  the  supposed  plan,  involving  an  immediate 
reduction  of  rent  and  the  extinction  of  rent  in  the  course  of  time, 
would,  for  instance,  force  landlords,  as  a  class,  to  sell — we  must 
regard  such  a  measure  as  a  settled  project  to  annihilate  the  present 
owners  of  the  Irish  land,  and  this,  indeed,  is  openly  avowed.  It 
should  be  observed,  moreover,  that  we  are  not  informed  by  the 
sanguine  advocates  of  this  policy  what  compensation  is  to  be  given 
the  landlords,  for  the  extinction  of  their  proprietary  rights,  or 
indeed,  from  what  fund  compensation  is  to  come,  except  from  the 
rent-charges  representing  their  rents  ;  nor  are  we  told  how,  and  to 
what  extent,  the  credit  of  the  State  is  to  be  involved,  and  the 
general  tax -payer  to  be  made  liable.  Even  the  machinery  through 
which  the  rent-charge  payable  by  the  new  peasant  owners  is  to  be 
collected — a  point  of  supreme  importance — is  not  indicated ;  we 
only  hear  that  the  State  must  buy  out  the  landlords,  and  place  the 
occupiers  of  the  soil  in  their  stead,  by  a  large  but  indefinite  scheme 
of  Land  Purchase ;  and  when  this  shall  have  been  accomplished,  the 
Irish  Land  Question,  it  is  assumed,  will  have  been  settled ;  the  Irish 
Land  System  will  have  been  placed  on  the  solid  and  lasting  founda- 
tions of  right ;  and  the  peasantry  of  Ireland,  turned  into  owners  of 
their  holdings  at  a  low  terminable  charge,  will  faithfully  discharge 
their  obligations  to  the  State,  and  will  become  contented  and  law- 
abiding  subjects. 

It  is  curious  to  note  how  this  theory  has  found  advocates  among 
classes  and  persons  of  the  most  opposite  views  and  opinions.  The 
Land  League  and  the  National  League  demand  a  ti*ansfer  to  the 
peasantry  of  the  Irish  land,  because  they  avowedly  aim  at  the  ruin 
of  landlords.  Doctrinaire  thinkers  wish  to  see  the  experiment  of 
petty  farm  ownership  extensively  tried ;  English  Radicals  conceive 
that  an  Irish  precedent  would  second  their  designs  against  *  land- 
lordism '  at  home ;  untaught  by  the  lessons  of  Irish  history,  some 
statesmen  ^  believe,  or  pretend  to  believe,  that  &  fresh  confiscation, 
on  a  gigantic  scale,  would  create  a  new  *  loyal  Irish  interest.' 
Absentees  from  Ireland,  too,  are  disposed  to  sell ;  mortgagees  of 
Irish  estates  are  eager  to  realise  securities  now  in  grave  danger ; 

^  It  IB  simply  melanclioly  to  notice  the  prevalence  of  this  delunon. 
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and  many  Irish  landlords,  especially  those  of  the  encumbered  and 
the  exacting  classes,  cry  out  for  a  measure  which,  they  hope,  might 
rescue  them  from  impending  shipwreck.  The  general  expropriation 
of  landlords  in  Ireland,  through  the  agency  of  the  State,  is  thus 
favoured  by  powerful  although  conflicting  interests ;  and,  as  I  have 
said,  a  scheme  of  Land  Purchase  is  part  of  the  programme  of  the 
present  Government.  The  only  arguments,  however,  openly  urged 
on  behalf  of  this  policy  are  miserably  weak,  and  are  scarcely 
worthy  of  serious  attention.  *  Dual  ownership,'  which  is  denounced 
as  unbearable,  prevails  in  most  of  the  land  systems  of  Europe,  and 
even,  to  a  considerable  extent,  in  England  ;  it  has  been  the  peculiar 
glory  of  Ulster  under  the  name  of  the  tenant-right  usage  ;  instead  of 
creating  it  the  recent  Land  Acts  have  only  given  it  the  sanction 
of  law ;  and  if  it  does,  in  a  certain  degree,  prevent  the  making  of 
large  improvements  of  land,  this  mischief  is  as  nothing  compared 
to  the  good  which  has  flowed  from  the  reform  of  Irish  tenures,  and 
it  is  an  evil,  besides,  which  admits  of  a  remedy.  In  fact  the 
clamour  against  *  dual  ownerahip  *  is  partly  founded  on  the  pre- 
vailing ignorance  respecting  the  facts  of  the  Irish  Land  System,  and 
is  partly  an  appeal  to  English  prejudice  in  favour  of  absolute 
freehold  ownership ;  but  it  really  means  that  Irish  landlords  can 
no  longer  claim  proprietary  rights,  and  are,  many  of  them,  in  a 
position  of  hardship  ;  and,  as  an  argument,  it  is  almost  worthless. 
Again,  after  the  revolution  which  has  passed  over  Ireland,  I  agree 
that  'landlordism,'  in  its  present  form,  can  scarcely  have  a  pro- 
tracted existence  ;  but  that  is  no  reason  why  Irish  landlords  should 
be  generally  expropriated  and  deprived  of  all  rights  in  their  lands, 
through  the  interposition  of  the  State.  The  arguments  against  any 
scheme  of  the  kind  appear  to  me  to  admit  of  no  answer.  Let  us 
regard  this  policy  first  from  the  point  of  view  of  justice ;  and  all 
Irish  history,  and  the  calamitous  history  of  the  Irish  land  ^  in  a 
special  manner,  is  a  warning  against  the  violation  of  rights  in  this 
matter,  for  supposed  expediency.  An  immense  majority  of  the 
landlords  of  Ireland  would  consider  it  an  intolerable  wrong  that 
their  lands  should  be  forcibly  taken  from  them,  or  be  filched  away 
by  a  device  of  State-craft ;  how  can  this  be  accomplished  on  any 
plea  of  equity,  especially  as  Mr.  Gladstone  himself  has  repeatedly 
asserted  that,  as  a  class,  they  have  done  nothing  that  deserved 
forfeiture  ?  Are  the  O'Conor  Don,  and  the  Duke  of  Leinster,  and 
the  Duke  of  Abercom,  and  Lord  Portarlington,  representative 
types  of  difierent  races  established  upon  the  Iriah  soil,  but  all 
known  as  beneficent  landlords,  to  be  driven  from  their  homes  by 

^  Why  too  is  the  Union  stiU  condemned  in  Iri$k  opinion  f    Because  it  began  in  wrong. 
The  precedent  is  significant. 
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confiscation  by  force,  or  by  what  would  be  even  more  odious,  a 
manoeuvre  that  would  '  rig  *  the  land  market  against  them  ?  The 
idea  seems  to  me  simply  shocking;  and,  passing  from  what  is 
general  to  details,  the  iniquity  of  this  policy  becomes  apparent 
everywhere.  For  example,  the  great  body  of  Irish  landlords 
possess  family  mansions  and  demesnes,  not  to  speak  of  forests,  of 
woods,  of  plantations ;  but  it  is  not  contemplated  to  deal  with 
these,  for  the  intended  plan  is  to  apply  only  to  lands  held  as  farms 
by  band  fide  occupants.  Are  the  landlords,  therefore,  when  deprived 
of  their  estates,  to  be  obliged  to  retain  these  fag-ends  of  them,  the 
appurtenances  of  what  had  been  their  property  ;  or  are  they,  if,  as 
would  probably  happen,  they  should  resolve  to  depart  for  ever 
from  Ireland,  to  be  driven  to  sell  them  at  a  price  which  would  be^, 
from  the  nature  of  the  case,  little  more  than  nominal? 

Unjust,  too,  as  is  the  idea  of  this  scheme,  it  would  be,  I  think, 
impossible  to  carry  out,  except  through  the  perpetration  of  wrong 
to  which  Parliament  will  never  assent.  If  Irish  landlords  are  to 
be  bought  out  wholesale,  the  policy  of  every  civilised  country 
requires  that  they  should  be  compensated  in  full ;  and  this  could 
only  be  done  by  a  payment  in  cash,  or  by  the  creation  of  a  stock 
or  of  a  kind  of  debentures,  guaranteed  by  the  Imperial  Legislature  ^ ; 
for — without  speculating  on  the  possible  results  of  the  agitation  for 
Home  Rule  for  Ireland — the  guarantee  of  the  unborn  '  Irish  State ' 
cannot  at  present  be  even  considered,  and,  in  no  event,  probably, 
could  be  deemed  adequate.  The  compensation,  however,  if  right  is 
to  be  done,  has  been  estimated  by  Mr.  Gladstone  at  not  less  than 
j£*3CX^,ooo,ooo ;  and  though  this  sum  is,  I  conceive,  too  large,  it 
cannot  fall  short  of  j^20o,ooo,ooo,  and  those  who  have  reduced  it 
to  ^£^140,000,000  have  made,  I  think,  a  complete  mistake.  But  is 
it  possible  to  suppose  that  j^20o,ooo,ooo,  or  British  securities  of  an 
equal  amount,  will  be  forthcoming  as  compensation  for  the  State- 
purchased  estates  of  Irish  landlords'?  The  obligations  in  this 
matter  of  England  are,  I  admit,  weighty :  the  title  to  nineteen- 
twentieths  of  the  Irish  land  is  held  under  an  Act  of  Charles  II ; 
the  enormous  sum  of  ^^52,000,000  has  been  invested  in  the  pur- 
chase of  estates  in  Ireland  under  an  Act  of  this  reign ;  the  increased 
security  of  Irish  landlords  was  one  of  the  inducements  to  pass  the 
Union ;  to  destroy,  or  even  ruinously  to  impair,  the  rights  of 

^  This  hM  already  been  prefignred  in  intended  legislation.  Under  Mr.  Gladstone's 
defanct  Land  Purchase  Bill  of  1886,  Irish  landlords  were  to  be  allowed  to  obtain  for  their 
*  Demesnes  *  a  price  equivalent  to  their  worth  as  *  agricultoral  holdings ' — that  is  perhaps 
7  shillings  in  the  £. 

*  This  article  was  written  before  Mr.  Arnold  Forster's  proposed  solution  of  this  diffi- 
culty was  published.  HIb  plan  in  my  opinion  deserves  the  severest  censure,  but  is  not 
worth  discussing  as  it  cannot  bear  examination.  It  is  useful,  however,  as  indicating  the 
difficulties  of  any  scheme  of  general  Land  Purchase. 
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Irish  landlords  without  affording  a  reasonable  equivalent,  would 
be  as  dishonest  as  the  repudiation  of  the  National  Debt ;  and  I 
certainly  think,  after  what  has  happened,  that  the  class  have  a  claim 
to' consideration  and  support,  and  even  to  help  from  the  credit  of  the 
State,  in  any  final  settlement  of  the  Irish  Land  Question.  But 
that  the  general  tax-payer  should  be  made  responsible,  directly  or 
indirectly,  for  a  gigantic  sum,  equal  to  the  indemnity  of  the  war  of 
1870,  in  order  to  try  the  mere  experiment  of  expropriating  Irish 
landlords  en  masse^  and  placing  peasants  in  their  stead  as  owners, 
appears  to  me  a  Laputan  dream ;  the  proposal  will  certainly  not  be 
made,  and  the  notion  cannot,  I  maintain,  be  justified^  on  any 
grounds  of  equity  or  national  duty.  If  compensation,  however^  on 
this  immense  scale,  cannot  be  made  available,  the  whole  scheme 
must  fail ;  the  essence  of  it  is  to  buy  out  the  landlords,  through  the 
agency  of  the  State,  and  to  give  the  tenants  the  land  at  terminable 
rents  less  than  those  now  current,  and  if  a  necessary  condition  of 
this  transaction  is  found  to  be  impossible  to  fulfil,  the  arrangement, 
it  follows,  cannot  be  made.  The  only  alternative  would  be  to  offer 
the  landlords  no  compensation  at  all,  or  compensation  of  an  illusory 
kind ;  and  England,  assuredly,  will  give  no  countenance  to  projects 
of  simple  rapine  and  fraud. 

The  principle  of  this  scheme  being  thus  impracticable,  as  I  hope 
I  have  shown,  it  becomes  unnecessary  to  discuss  its  details,  more 
especially  the  machinery  to  work  it  out,  a  matter,  I  have  said,  of 
extreme  importance.  If  the  project,  however,  could  be  made 
feasible,  would  it  really  conduce  to  the  welfare  of  Ireland? 
Consider  it  again  on  the  ground  of  justice,  not  from  the  landlord's 
but  from  the  tenant's  side,  and  I  ask  what  title  have  Irish  tenants 
to  drive  their  superiors  from  their  lands  and  their  ^  homes,  and  to  be 
turned  into  owners  at  terminable  rents ;  and  this  at  the  cost  of  an 
enormous  sum,  at  the  risk  of  the  mass  of  the  general  tax-payers  1 
They  have  a  right  to  have  their  equities  in  the  land  protected  to  the 
fullest  extent,  nay  it  is  advisable,  in  the  interest  of  peace,  and  of  a 
complete  settlement  of  a  great  social  question,  to  concede  even 
more  than  is  strictly  their  due ;  but  they  have  no  right  to  destroy 
the  position  of  a  class,  and  to  possess  themselves  of  a  gigantic 
bribe,  which  would  mortgage  the  industry  of  the  three  kingdoms : 
and  if  this  be  so,  an  arrangement  of  the  kind,  being  essentially 
unfair,  could  never  prosper.  If  the  scheme,  however,  from  this 
point  of  view,  and  indeed  from  every  other,  is  radically  unjust — 

'  It  is  coolly  anumed  by  the  advooatea  of  wholesale  ezpropnation  that  landlords  if 
deprived  of  their  estates  would,  as  a  class,  retain  and  live  in  their  houses  and  demesnes. 
This  is,  I  believe,  a  complete  delusion.  My  own  feeling  at  least  would  be  tout  oa  Hen  ; 
and  I  hold  the  small  remains,  of  what  had  been  an  immense  inheritance,  by  a  title 
antecedent  to  the  First  Norman  Conquest  of  Ireland. 
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and  justice,  I  repeat,  should  be  always  our  guide  in  eflforts  to  deal 
with  the  Irish  land — is  it  commendable  on  any  grounds  of 
expediency  ?  The  general  expropriation  of  Irish  landlords  means 
the  banishment  from  Ireland  of  an  order  of  men  who,  whatever 
have  been  their  faults  and  shortcomings,  have  given  the  State 
more  than  a  fair  proportion  of  eminent  and  even  of  illustrious 
names,  have,  in  the  past,  been  the  mainstay  and  prop,  in  perilous 
times,  of  the  British  connexion,  and  remain  the  natm*al  leaders  and 
guides  of  some  of  the  best  parts  of  the  Irish  community ;  and,  in 
our  own  time,  the  class  is  the  main  agency  to  perform  functions  of 
the  most  important  kind,  in  the  administration  of  justice  and  in 
county  government.  I  wish  to  avoid  controversial  politics,  but,  in 
the  existing  state  of  Ireland^  would  it  be  safe  for  England,  or 
wise,  as  regards  hundreds  of  thousands  of  loyal  Irish  subjects,  to 
expatriate  an  aristocracy  like  this ;  and,  if  it  were  gone,  where 
could  we  find  in  Ireland — a  country  without  a  powerful  middle 
class,  as  regards  education  extremely  backward,  and  torn  by 
faction,  ill-will,  and  disorder — the  elements  of  a  trained  and  im- 
partial magistracy,  and  of  capable  Grand  Juries  and  Local  Boards  ? 
I  entirely  agree  with  Mr.  Gladstone — he  has  said  so  over  and  over 
again — that  landlords  form  an  essential  member  of  the  organised 
frame  of  the  Irish  nation ;  and  I  firmly  believe,  if  they  were  severed 
from  Ireland,  that  it  would  be  necessary  to  replace  them  by  a 
bureaucratic  regime,  a  bad  and  very  unpopular  type  of  govern- 
ment. A  peasantry,  again,  which  has  acquired  land,  and  has 
become  its  owner  upon  a  great  scale,  through  its  own  exertions 
and  its  well-applied  industry,  will  be  a  sound  and  wholesome 
element  in  a  State ;  but  it  is  idle  to  argue  from  such  a  case  that  a 
proprietary  of  peasants  suddenly  called  into  being  without  an 
effort  of  its  own — ^the  forced  creation  of  a  perplexed  Parliament 
as  a  concession  to  agitation  of  exti-eme  violence — would  exhibit 
qualities  of  this  kind ;  and  it  seems  to  me  to  be  mere  folly  to  think 
that  Irish  tenants,  made  owners  wholesale  of  their  holdings  under 
conditions  like  these,  would  become  a  law-abiding  and  a  conserva- 
tive power,  and  be  i^ally  loyal  and  contented  subjects.  The 
assumption,  too,  I  conceive,  would  be  equally  vain  that,  in  such 
circumstances,  they  would  readily  pay  the  terminable  rents  be- 
longing to  the  State :  they  would  have  gained  much  through  their 
leader's  policy,  and  they  would  be  easily  induced  to  contend  for 
more ;  and  plausible  arguments  would  not  be  wanting  to  urge 
them  to  repudiate  what  they  would  be  told  was  a  tribute  to  a 
foreign  and  an  absentee  Power  ^    A  revolutionary  settlement  of 

^  Sorely  we  hitTe  had  revolutioiuury  MtUemenU  enough  of  the  Iriah  land ;  and  how 
have  ihey  protpered  ? 
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this  kind,  in  a  word,  would   lead  to   confusion  and  could  not 
prosper. 

*  You  have  destroyed  every  interest  you  have  built  up  in  Ireland, 
and  have  never  conciliated  the  native  race  * — this  bitter  remark  of 
a  distinguished  Irishman  not  unfairly  describes  the  scheme  of  wrong 
and  of  unwisdom  thus  briefly  noticed.  A  final  settlement  of  the  Irish 
Land  System  ought,  I  think,  to  be  based  on  different  principles, 
and  to  be  constructed  on  lines  in  another  direction.  The  Acts  of 
1881  and  of  1887  contain,  I  have  said,  the  fruitful  germs  of  a 
happy  and  lasting  reform  in  this  matter  ;  and  the  object  of  legisla- 
tion should  be  to  bring  these  to  maturity  and  complete  develop- 
ment. This  consummation  is  at  present  checked  by  obvious  and 
grave  defects  in  these  statutes,  and  by  the  circumstance  that  the 
national  mind  is  in  a  state  difficult  to  appease  and  content ;  and 
the  problem  is  how  so  to  recast  the  law,  as  to  effect  a  settlement  of 
the  Irish  land,  reasonably  just,  adequate,  and  above  all  permanent, 
and  to  satisfy,  within  fair  limits,  the  ideas  and  wants  of  the  Irish 
peasantry.  The  plan  I  suggest  would  enlarge  the  scope  of  the  Acts  of 
1881  and  1887,  and  simplify  their  working  in  essential  points ;  but  it 
would  only  boldly  extend  their  principles ;  and  instead  of  creating 
peasant  ownership  throughout  Ireland  by  buying  out  landlords, 
it  would  aim  at  establishing  generally  a  mode  of  tenure  conforming 
to  popular  notions  and  wishes,  and  yet  at  saving,  as  far  as  was 
possible,  legitimate  existing  proprietary  rights,  and  maintaining 
landlords  largely  as  a  class.  By  the  Acts  of  1881  and  of  1887  the 
immense  majority  of  the  tenants  of  Ireland  are  empowered  to  con- 
vert their  present  tenancies  into  terms  renewable  every  fifteen 
years,  but  .practically  perpetual  at  State-settled  rents ;  and  in  this 
way  the  estate  of  the  landlord,  though  he  still  retains  many 
rights  of  ownership,  is  assimilated  to  a  reversion  in  fee,  subject  to  a 
fee-farm  rent  or  a  permanent  rent-charge.  The  tenant,  therefore, 
who  has  recourse  to  the  law,  acquires  what,  to  some  extent,  is 
ownership,  conditional  at  least,  and  at  a  rent  fixed  by  law ;  but, 
as  we  have  seen,  he  can  only  attain  this  status  through  a  somewhat 
costly  and  tedious  process,  involving  an  application  to  a  Court  of 
Justice ;  a  repetition  of  this  process  is  necessary,  too,  at  intervals 
of  time  by  no  means  distant ;  and,  as  I  have  said,  the  law  is  so 
complicated,  so  little  understood,  and  so  expensive,  that  nearly  two- 
thirds  of  the  tenant  class  in  Ireland  have  not  as  yet  tried  to  obtain 
its  benefits,  and  remain  under  their  old  mode  of  tenure.  In  order 
to  get  rid  of  these  grave  obstacles,  to  make  the  law  cheap  and  intel- 
ligible at  a  glance,  and  to  effect  a  final  and  enduring  settlement, 
I  propose  that,  in  the  case  of  all  tenancies  within  the  Acts  of  1881 
and  of  1 887 — a  mere  fraction  is  not  included — the  estate  of  the  tenant 
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shall  be  at  once  enlarged  into  a  perpetual  interest,  at  a  perpetual 
rent  to  be  never  changed,  but  subject  to  conditions  nearly  the  same 
as  those  laid  down  bj  the  existing  statutes.  The  interest  thus 
created  should,  in  all  respects^  be  assignable  like  a  fee-simple 
estate,  regard  being  of  course  had  to  the  rights  of  the  landlord ;  in 
my  judgment  it  ought  not  to  be  defeasible  by  an  ejectment  of  any 
kind,  for  I  would  give  the  landlord  a  different  remedyj  and  as  for 
the  rent  which,  under  the  scheme,  would  be  infinitely  the  most 
important  matter^  the  existing  rent  should,  in  all  instances,  be  pre- 
sumed to  be  the  legitimate  rent ;  but  landlord  and  tenant  should 
have  an  equal  right  to  appeal  to  the  Land  Commission  or  the  County 
Courts,  to  have  the  rent  once  for  all  adjusted,  within  a  period  say  of 
three  years^  that  finality  might  be  soon  attained ;  and,  in  order 
that  tenants  of  the  humbler  class  who  could  not  afford  the  charge 
of  this  process,  should  have  the  full  benefit  of  an  application  of  this 
sort,  the  landlord  ought  to  be  obliged  to  produce  his  rent-accounts, 
and  from  the  examination  of  these  it  would  be  almost  always 
possible  to  ascertain  what  was  a  just  rent,  especially  if  the  Courts 
were  aided,  as  they  ought  to  be,  by  a  good  staff  of  valuers. 

In  this  way,  by  a  rapid  process,  and  without  litigation  in  most 
instances,  the  tenant  class  in  Ireland,  with  but  few  exceptions, 
would  practically  acquire  the  ownership  of  the  soil,  subject  only  to 
reasonable  and  easy  conditions,  and  to  an  unchangeable  and  per- 
petual rent,  which,  from  the  outset,  would  be  doubtless  fair,  and,  as 
time  rolled  on,  would  be  probably  low.  This  great  end,  however, 
would  have  been  accomplished  by  a  development  only  of  the 
existing  law,  its  imperfections  having  been  removed,  and  the  checks 
on  its  free  working  being  swept  away;  and  the  settlement  would 
be  speedy  and  permanent.  Let  us  next  consider  what  would  be 
the  status  of  the  landlord,  under  the  proposed  scheme,  and  what 
rights  would  be  secured  to  him.  His  proprietary  position,  I  fully 
admit,  would  be  greatly,  and  for  all  time,  changed ;  for  virtually 
he  would  cease  to  own  the  land — he  scarcely  however  owns  it  now ; 
and  as  to  all  tenancies  affected  by  this  plan,  his  interest  in  the  land 
would  be  very  nearly  reduced  to  that  of  a  mere  rent-charge ;  for 
there  would  be  no  periodical  revision  of  rents ;  and  I  would  not 
allow  the  tenant's  estate  to  be  capable  of  forfeiture  in  any  instance. 
His  rights,  in  a  word,  already  diminished  by  the  legislation  of  the 
last  eighteen  years,  would  be,  further,  and  even  largely,  cut  down ; 
and  compensation,  as  I  shall  endeavour  to  show,  ought  to  be 
adjudged  to  him  in  the  national  interest,  within  practicable  and 
fair  limits.  The  position,  however,  of  the  Irish  landlord  would  be 
less  affected  than  might  at  first  sight  appear,  for  even  now  his 
reversionary  rights  cannot  be  deemed  to  be  of  great  value;  and 
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assuredly  it  would  be  very  much  better  than  it  could  be  under  any 
scheme  of  general  expropriation,  the  assumed  alternative.  Under 
the  plan  I  propose  he  would  retain  the  ownership,  with  every 
inducement  to  continue  resident,  of  his  mansion  and  his  demesne 
lands,  possessions  which,  if  he  were  bought  out,  would  probably 
be,  before  long,  sacrificed ;  as  mines,  minerals,  woods,  plantations, 
turf-mosses,  to  a  certain  extent,  and  rights  of  sporting  and  other 
*  royalties,'  as  justice  demands,  would  be  reserved  to  him,  he  would 
still  keep  rights,  which  would  be  all  but  lost,  were  Land  Pur- 
chase by  the  State  carried  out;  and  his  income,  too,  though  it 
could  not  be  increased,  would  probably  be  not  much  diminished, 
while  certainly  it  would  be  a  great  deal  more  than  it  could  be, 
whatever  might  be  the  equivalent  for  his  estate  he  could  reasonably 
expect.  In  a  word  he  would  not  suffer  as  much,  as  might  be 
imagined  by  unthinking  people  ;  and  he  would  fare  infinitely  better, 
I  repeat,  than  is  possible  were  he  sold  out  and  compensated.  The 
question  remains  how  the  landlord  should  have  the  rights  that  would 
be  left  to  him  completely  secured,  and  especially  the  right  to  the 
perpetual  rent  representing  the  chief  part  of  his  commuted  owner- 
ship. As  I  have  said,  I  would  not  allow  him  to  have  the  remedy 
of  ejectment  in  any  case,  for  it  is  the  essence  of  my  plan  that  the 
estate  of  the  tenant  should  be  indefeasible  like  the  free  fee-simple. 
But  he  should  retain  every  other  remedy  to  enforce  his  rights  which 
he  has  at  present,  and  these  should  be  made  more  cheap  and 
summary ;  and,  in  the  case  of  the  non-payment  of  the  rent,  he  should 
have  ample  and  easily  accessible  power  to  make  the  tenant  a 
bankrupt,  and  to  sell  his  estate  ^,  the  purchase-money  being  charged 
with  the  arrear,  and  the  purchaser  being  assured  the  right  of 
obtaining,  when  required,  possession  of  the  land.  By  these  means 
the  rent,  I  believe,  would  be  as  safe  as  any  other  kind  of  property. 
I  only  know  of  one  solid  objection  that  can  be  made  to  a  scheme 
of  this  kind.  Of  the  half  million  of  tenants  in  Ireland  about 
150,000  are  mere  cottagers,  that  is  possessors  of  little  plots  of  land, 
who  are  scarcely  able  to  eke  out  existence,  even  though  they  held 
altogether  rent-free.  Would  you  stereotype  these  miserable  peasants 
in  the  soil,  and  practically  make  them  owners  in  fee,  subject  only 
to  a  perpetual  rent-charge  1  My  answer  is  that  the  same  difficulty 
would  arise  under  a  plan  of  State-purchase;  most  probably,  too, 
these  petty  holdings  would  be  gradually  bought  up  by  the  larger 
farmers,  and  would  disappear  with  the  growth  of  prosperity ;  and, 
besides,  no  refoiTti  of  land  tenure  will  remove  at  once  all  that  is  ill 
in  Ireland.    The  relief,  indeed,  of  the  *  congested  districts,'  in  which 

^  The  County  Court  could  carry  out  this  process  at  quite  a  trivial  expense.     But  of 
course  the  absolute  supremacy  of  law  would  have  to  be  restored  in  Ireland. 


Jan.  1888.]        The  Land  System  of  Ireland,    11.  17 

these  masses  of  poor  are  crowded,  whether  through  a  large  system 
of  Public  Works,  or  by  emigration  conducted  by  the  State,  is  a 
problem  of  great  and  increasing  importance ;  but  it  is  foreign  to 
my  immediate  subject,  and  it  is  unnecessary  to  do  more  than  to 
allude  to  it.  Let  us  briefly  consider  what  would  be  the  practical 
effects  of  the  scheme  I  propose.  The  tenant  class  of  Ireland  would 
not  be  converted  into  freeholders  at  a  teiminable  rent ;  for  they 
have  no  claim  to  a  huge  bribe  like  this,  and  the  revolution  is,  I 
believe,  impossible.  But  they  would  acquire  a  status  infinitely 
better  than  that  sought  by  their  fairest  advocates  ;  they  would  be 
owners  of  the  land  at  a  permanent  charge  borne  easily  at  first,  and 
probably  growing  lighter ;  and  virtually  they  would  have  become 
copyholders,  without  onerous  copyhold  incidents,  a  mode  of  tenure 
far  more  akin  to  their  national  and  archaic  usages  than  the  abso- 
lute freehold  of  English  ownership  \  By  a  change,  in  a  word,  in 
itself  not  unjust,  though  liberal  in  the  extreme,  for  the  sake  of 
peace,  and  one,  too,  that  may  be  pronounced  feasible,  they  would 
have  been  made  a  '  proprietary,'  in  no  doubtful  sense ;  for,  as  Mill 
says,  '  the  idea  of  property  does  not  necessarily  imply  that  there 
shall  be  no  rent,  it  merely  implies  that  the  rent  should  be  a  fixed 
charge,'  and  fair.  On  the  other  hand  the  landlords  of  Ireland 
would  certainly  have  been  deprived  of  important  rights,  and  for 
this  loss,  they  ought,  I  have  said,  to  be  reasonably  indemnified  by 
the  State ;  but  they  would  still  retain  many  rights  of  property ; 
their  revenues,  I  believe,  would  not  be  much  less  than  they  are  at 
present  if  they  could  not  increase ;  they  would  preserve  interests 
of  the  greatest  value,  which  they  could  scarcely  preserve  under  a 
scheme  of  Land  Purchase ;  and  they  would  still  be  an  aristocratic 
order,  not  a  discredited  class  deprived  of  their  lands  by  a  forfeiture 
solemnly  decreed  by  Parliament.  Their  position,  in  short,  would^ 
beyond  comparison,  be  better  than  it  could  be  were  they  sold  out 
compulsorily  or  generally  by  State-agency — very  probably  their 
only  other  choice;  and — a  national  gain  of  great  importance — 
they  would  remain  in  Ireland  to  perform  the  duties,  political  and 
social,  which,  were  they  removed,  would  be  performed  much  worse, 
or  even  not  at  all.  That  an  Irish  landlord,  indeed,  should  hesitate 
between  expropriation  and  such  a  plan  as  mine,  appears  to  me  not 
easy  to  understand ;  and  this  could  be  explained  only,  I  think, 
by  supposing  that  many  of  the  class  have  a  lingering  belief  that 
general  expropriation  is  not  possible,  and  that  the  existing  land 

^  The  Irish  ienani-farmer  never  thought  of  freehold  ownership  until  the  idea  wm  pnt 
in  hit  head  from  external  agencies.  Eren  now  he  Tory  much  prefers  the  three  F's,  the 
tenure  which  I  propose  extended  to  the  furthest  limits.  Freehold  ownership  is  an  English, 
not  an  Irish,  idea. 

VOL.  IV.  C 
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Bystem  will  still  continue.  This  idea,  however,  is  a  chimera ; 
that  land  system  is  already  doomed  ;  and  let  not  Irish  landlords, 
even  now  compared  by  their  enemies  to  the  French  emigrh^ 
deserve  the  stem  judgment  pronounced  on  these  men — *  they  have 
learned,  and  they  have  forgotten  nothing.' 

I  have  now  reached  the  difficult  question  of  a  reasonable 
indemnity  for  Irish  landlords,  and  this,  I  have  said,  is  justly  their 
due.  The  Act  of  1870,  in  my  judgment,  did  not  affect  the  value  of 
Irish  land,  though  it  certainly  trenched  on  proprietary  rights  ;  the 
selling  price  of  estates,  indeed,  rose  immediately  after  it  had  become 
law.  But  the  inevitable  result  of  the  Act  of  1881,  independently 
of  the  depression  of  the  times,  and  of  the  agitation  of  the  last  eight 
years,  has  been  to  depreciate  property  in  Irish  land ;  the  statute 
violently  annulled  contracts,  had  necessarily  the  effect  of  reducing 
rents,  and  assimilated  the  status  of  the  Irish  landlord,  in  some 
degree,  to  that  of  a  rent-charger  ;  and  the  operation  of  the  Act  of 
1887,  going  as  it  does  so  far  as  to  break  leases — contracts  hitherto 
on  the  same  footing  as  mortgages  and  even  marriage  settlements — 
will  of  course  be  in  the  same  direction.  The  Legislature,  therefore, 
by  its  deliberate  act,  has  deprived  Irish  landlords  of  most  important 
rights,  for  which  compensation  may  be  fairly  claimed ;  and  it  is  no 
argument  against  this  to  say  that  justice  required  the  reform  that 
was  made,  that  the  contracts  interfered  with  were  not  fair,  that  the 
rents  that  were  lessened  were  not  legitimate,  that  the  Irish  landlord 
was  only  brought  down  to  the  position  which  he  ought  to  have 
always  held.  The  reply  is  conclusive:  the  state  of  things  thus 
transformed  had  been  for  ages  placed  under  the  sanction  of  laws  of 
the  most  solemn  kind,  and  innumerable  and  vast  rights  of  property 
had  been  created  on  the  faith  of  these ;  and  according  to  all 
European  usage — as  was  seen  even  in  the  case  of  the  ovmers  of 
slaves — law  cannot  undo  what  law  had  done,  to  the  utter  wrong  of 
those  who  suffer  from  the  change.  This  is  so  evident,  indeed,  that 
Mr.  Gladstone,  in  bringing  in  the  measure  of  1881,  distinctly 
admitted  that  Irish  landlords  bad  a  just  claim  to  compensation 
from  the  State,  if  it  could  be  proved  that  they  incurred  loss ;  and 
whether  he  is  now  of  the  same  mind  or  not  the  irrevocable  word 
cannot  be  forgotten.  Irish  landlords  therefore  have  a  fair  right  to 
indemnity,  even  as  the  law  now  stands  ;  and,  were  anything  like 
my  scheme  carried  out,  their  title  would  be  more  assured  and 
manifest.  Assuming  then  that,  as  I  propose,  they  were  converted 
into  mere  fee-farm  renters,  as  regards  tenancies  of  the  ordinary 
kind,  what  claim  for  compensation  could  they  prefer,  and  what 
settlement  could  they  reasonably  expect  ?  They  could  not  make  a 
demand  in  respect  of  losses  owing  to  seasons  and  prices  ;  but  they 
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would  have  a  righteous  and  strong  case  to  the  extent  of  injury 
actually  done,  through  the  operation  of  the  existing  law,  and  the 
extinction  of  their  reversionary  rights,  which  would  follow,  were 
my  project  adopted ;  and  losses  caused  by  reductions  of  rent,  in 
name  voluntary,  but  really  due  to  the  influence  of  the  Land  and  the 
National  Leagues,  and  to  the  circumstance  that  the  Act  of  188 1  has 
generally  reduced  the  standard  of  rent,  ought,  I  think,  fairly  to  be 
taken  into  account.  The  extent  of  the  detriment,  in  most  instances, 
could  probably  be  ascertained  exactly  only  through  an  appeal  to  a 
Court  of  Justice,  but  a  rough  measure  is  not  impossible.  The 
value  of  English  estates  has  been  lessened  rather  more  than  a 
fourth  from  natural  causes;  that  of  Irish  estates  has  been 
diminished  already  certainly  more  than  a  half— in  fact  they  have 
no  place  in  the  open  market — and  under  my  scheme  it  would  be 
perhaps  even  more  diminished.  On  the  other  hand,  just  as  is  the 
claim  of  the  landlords  of  Lreland  to  compensation,  a  reasonable 
compromise  in  these  matters,  we  must  not  forget,  can  alone  be 
looked  for ;  they  need  not  expect  and  will  not  receive  a  complete 
indemnity  as  things  now  stand,  and  they  should  aim  at  obtaining 
not  what  is  strictly  due,  but  what,  in  view  of  all  the  facts  of  the 
case,  a  Legislature  far  from  favourable  to  them  is  likely,  under 
democratic  influence,  to  concede. 

Looking  at  the  question,  then,  from  this  point  of  view,  what 
relief  can  be  afibrded  to  Lish  landlords  1  Under  my  scheme  they 
would  be  almost  deprived  of  the  reversionary  rights  they  still 
possess ;  and  I  would  compensate  them  for  these  by  the  advance  of 
a  sum,  in  the  nature  of  a  fine,  but  not  to  exceed  a  year's  or  a  year- 
and-a-half  8  rent.  This  sum  might  be  raised  by  creating  a  stock  of 
some  kind  guaranteed  by  the  State ;  repayment  of  the  advance  and 
the  interest  should  be  secured  by  making  the  loan  a  charge  on  the 
landlord's  and  the  tenant*s  interests,  the  fee-farm  rent  which  the 
tenant  would  pay  of  course  being  pro  ianto  lessened ;  and  as  this 
reduction  would  be  extremely  small,  the  fine  should  be  paid  to  the 
landlord  directly,  whether  his  estate  was  mortgaged  or  settled  or 
not — in  order  to  avoid  expense  and  delay — unless  objections  were 
made  after  sufficient  notice.  An  advance  like  this  would  be  a  real 
boon,  after  the  trying  events  of  the  last  few  years,  and  certainly  it 
would  be  amply  secured ;  but  compensation  ought  not  to  stop  at 
this  point,  it  should  be  extended  to  further  limits.  All  Irish  estates 
are  subject  to  rents  and  other  annual  charges  payable  to  the  State, 
and  Irish  landlords  may  fairly  claim  that  these  outgoings  should  be 
reduced  or  commuted  in  proportion  to  the  diminution  in  the  value 
of  their  lands,  which  could  be  ascribed  to  the  interference  of  the 
State,  taking  this  term  in  a  broad  and  liberal  sense.     This  relief 

c  % 
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would  be  by  no  means  trivial,  but  it  appears  to  me  very  far  from 
BufHoient.  The  immense  majority  of  Irish  estates  are,  to  a  greater 
or  lesser  extent,  encumbered;  the  State  having  deliberately  cut 
down  the  fund  set  apart  to  bear  these  charges,  especially  by  the 
abolition  of  solemn  leases,  I  insist  that  it  has  an  equal  right  to 
deal  freely  with  the  charges  themselves ;  and  it  would  be  surely 
iniquitous,  in  the  highest  degree,  that  if  Parliament,  in  the  public 
interest,  should  take  away  that  which  belonged  to  what  was 
practically  a  partnership  in  a  common  estate,  the  whole  loss  should 
be  laid  on  a  single  partner.  I  would  certainly,  after  what  has 
occurred  in  Ireland,  interfere  boldly  with  encumbrances  on  land ; 
and  I  justify  the  suggestion  on  the  well-known  equity  of  making  a 
general  average  in  a  common  shipwreck.  I  do  not,  however, 
entirely  agree  with  those  who  accept  the  general  principle,  but 
draw  in  this  matter  a  broad  distinction  between  mortgages  and 
family  charges,  and  insist  that  the  first  must  be  deemed  inviolable, 
and  that  a  reduction  should  only  be  made  in  the  second.  This 
distinction,  though  in  the  main  well-founded,  would  not  coincide 
with  the  real  facts,  or  be  in  accord  with  true  equity.  Many 
arrangements,  which  take  the  form  of  mortgages,  are  really  in  the 
nature  of  family  charges,  as,  for  instance,  a  case  by  no  means  un- 
common, where  sisters,  being  parceners  of  land,  sell  their  shares  to 
the  husband  of  another  sister,  and  take  mortgages  for  the  purchase* 
money  ;  and  I  might  add  hundreds  of  examples  of  the  kind.  On 
the  other  hand,  many  charges  which  might  be  fairly  described  as 

*  family  charges,'  though  they  do  not  assume  the  shape  of  mort- 
gages, are  entitled  to  at  least  equal  respect ;  as  where  a  younger 
brother  assigns  his  portion  charged  on  the  family  estate  for  full 
value,  or  where  family  charges  are  paid  off  through  trust  deeds  or 
other  arrangements ;  and  here  again  I  could  multiply  instances.  It 
is  obvious,  therefore,  that  the  true  distinction  is  between  charges 
which  represent  money  paid  actually,  or  its  full  equivalent,  regard 
being  had  to  present  values ; — constructive  considerations,  even  that 
of  marriage,  in  my  judgment,  should  be  excluded — and  those  which 
do  not  fulfil  this  description ;  and  these,  I  think,  might  fairly  be 
treated  differently. 

Bearing  this  distinction  in  mind,  accordingly,  I  will  call  the  first 
set  of  charges^  *  charges  for  value,'  and  all  others  *  voluntary  charges ; ' 
and  I  will  consider  the  treatment  applicable  to  both.  The  encum- 
brances affecting  Irish  land,  so  far  as  regards  the  rights  of  land- 
lords, have  been  estimated  at  about  .1^70,000,000 ;  and  probably 

*  charges  for  value'  amount  to  .^18,000,000,  say  a  fourth  of  that 

^  The  term  'charge*  would  include  terminable  chaises,  e.g.  jointures.  Hie  term 
'landlord*  would  include  inferior  landlords. 
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sum,  *  voluntary  charges '  amounting  to  ^^53,000,000.  Many  Irish 
landlords  propose  that  the  State  should  advance,  either  in  cash  or 
in  stock,  a  sum  sufficient  to  pay  off  these  charges,  repayment  being 
assured  at  a  low  rate  of  interest,  and  the  principal  and  interest 
being  extinguished,  as  in  the  case  of  loans  under  the  Improvement 
Acts^  by  a  series  of  successive  yearly  payments.  This  project, 
however,  would  pledge  the  credit  of  the  State  to  an  extent  to 
which  the  general  tax -payer  would  certainly,  and  I  think  justly, 
object;  it  will  never  be  sanctioned  by  a  British  minister;  and, 
besides,  encumbrances  on  Irish  land  ought,  in  my  judgment,  as  a 
matter  of  right,  to  bear  a  part,  and  not  a  small  part,  of  the  loss 
resulting  from  legislation  and  its  far-reaching  consequences.  I 
suggest  a  scheme  which  would  be  more  practicable,  and  consonant, 
I  believe,  with  equity.  The  Irish  Courts  could  easily  ascertain,  on. 
petition,  what  the  encumbrances  were  that  burdened  the  estates  of 
Irish  landlords;  and,this  having  been  done,theycould  soon  determine 
what  reduction  ought  to  be  made  from  these  charges^  regard  being 
had  to  the  amount  of  detriment  done  to  the  market  value  of  the 
landlord*s  property  owing  to  the  policy  adopted  by  the  State.  As 
regards  the  rate  of  reduction  I  would  make  no  distinction  between 
*  charges  for  value '  and  *  voluntary  charges,'  assuming,  of  course, 
that  these  last  were  valid ;  but  charges  wholly,  or  in  part,  unsecured 
from  want  of  a  sufficient  margin  of  land,  should  be  dealt  with 
upon  a  different  principle,  and  be  either  compounded  or  allowed  to 
perish.  All  this  seems  to  involve  delay,  and  litigation  upon  an 
immense  scale;  but  were  the  duty  devolved  on  the  Land  Com- 
mission, and  on  capable  Commissioners  dependent  on  it,  the  work 
would  not  be  very  tedious  or  costly — an  appeal  should  lie,  of 
course,  to  the  Court  of  Chancery — and  the  process  would  be  less 
open  to  objections  of  this  kind  than  any  procedure  could  be  under 
a  scheme  of  the  general  expropriation  of  Irish  landlords,  the 
alternative  which  must  be  kept  in  view.  The  scale  of  reduction 
having  been  fixed,  and  the  sums  fairly  due  having  been  settled,  I 
propose  that  the  existing  charges  should  be  extinguished,  with  the 
different  rights  and  remedies  attached ;  but  in  lieu  of  these  the 
Courts  should  have  powers  to  grant  debentures  to  the  persons 
entitled,  representing  the  monies  allotted  to  them,  these  debentures 
being  charged  on  the  land  encumbered  before  by  the  old  charges, 
and  being  mortgages  to  all  intents  and  purposes,  but  negotiable 
and  transferable  in  the  easiest  way,  and  certain  therefore  to  pass 
in  the  open  market.  Here,  however,  I  would  draw  a  broad 
distinction  between  *  charges  for  value '  and  *  voluntary  charges,* 
and  this  on  obviously  solid  grounds.  The  debentures,  which  would 
be  the  equivalent  of  the  first,  should  be  guaranteed  by  the  credit  of 
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the  State ;  the  other  debentures  should  be  not  so  secured,  and  a 
guarantee  to  that  extent  only  might  receive,  I  hope,  the  sanction  of 
Parliament.  Until  the  scheme  should  have  been  worked  out 
remedies  by  foreclosure,  by  sale,  and  by  action  on  personal 
covenants,  should  be  suspended  ;  but  receivers  might  be  appointed 
to  collect  the  interest  due  on  existing  charges,  and  arrears  of 
interest  should  be  taken  into  account  in  estimating  the  sums 
finally  adjudged  to  be  due.  Lastly,  though  a  scheme  of  this  kind, 
I  believe,  would  not  be  largely  opposed  in  Ireland,  I  propose, 
should  the  owner  of  any  charge,  whether  *  for  value '  or  *  voluntary ' 
only,  object  to  the  settlement  made  by  the  Court,  he  should  have  a 
right  to  claim  such  a  part  of  the  landlord's  estate,  that  is,  under 
my  scheme,  of  the  fee-farm  rent,  as  the  Court  should  consider  a 
just  equivalent.    Grants  of  this  class  would  be  certainly  few. 

This  plan  for  relieving  Irish  landlords  is  certainly  not  without 
defects:  for  instance,  it  would  do  something,  but  not  much,  for 
landlords  completely  free  from  encumbrance.  This  class,  however, 
is  an  extremely  small  one ;  and  the  plan,  I  maintain,  is  perfectly 
just,  within  the  limits  I  have  laid  down,  and  is  practicable  without 
much  expense  or  difficulty.  Let  us  glance  for  the  last  time  at  the 
general  scheme  for  settling  the  Irish  land  I  have  briefly  described. 
It  would  more  than  assure  the  tenant  his  rights,  and  would 
practically  make  him  owner  of  his  farm ;  it  would  call  for  sacrifices, 
no  doubt,  from  the  landlord,  but  he  would  be  indemnified  at  least 
in  part,  and  it  would  leave  him  in  a  much  better  position  than  he 
could  be  were  he  bought  out  by  the  State.  It  would  do  justice, 
also,  between  the  landlord  and  those  who  have  charges  on  his 
estate,  and  it  could  be  carried  out  without  pledging  the  credit  of 
the  State  to  any  great  extent,  for  the  contingent  liability  of  the 
tax-payer  would  not  exceed,  I  think,  .^'25,000^000,  and  this  liability 
could  scarcely  arise.  It  would  possess,  in  addition,  the  immense 
advantage  of  preserving  for  Ireland  the  landlord  class — a  necessary 
element  in  the  national  life,  whatever  babblers  of  the  moment 
say;  and,  in  short,  compared  to  any  expropriation  scheme — and 
this  comparison  should  be  always  made— it  would  be  infinitely 
more  just,  more  safe,  less  violent,  and,  above  all,  it  would  not  be 
like  the  alternative,  as  I  believe,  impossible.  In  concluding  this 
article  I  shall  make  three  remarks,  and  these,  I  venture  to  hope, 
may  deserve  attention.  To  the  success  of  the  project  I  have 
sketched,  or  to  any  plan  for  settling  the  Irish  Land  Question,  it  is 
necessary  that  order  shall  be  restored  in  Ireland  and  that  law  shall 
be  generally  obeyed.  I  assume  this  as  a  sine  qud  non,  but  it  does 
not  fall  in  with  my  present  purpose  to  speculate  how  this  shall  be 
accomplished.    I  shall  merely  remark  that  the  scheme  I  suggest 
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would,  I  believe,  do  much  to  attain  that  end,  and  certainly  would 
do  more  than  any  plan  of  general  expropriation  and  Land  Purchase. 
Again,  the  reform  of  which  I  have  traced  the  outline  should  be  the 
type  of  the  Irish  Land  System  and  the  general  plan  of  land  tenure  ; 
but  facilities  might  be  reasonably  given  to  Irish  landlords  to  sell 
their  interests  to  tenants  or  in  the  general  market.  Lord  Ash* 
bourne's  Act,  in  some  respects  modified  and  enlarged,  ought  to 
suffice  for  this  ;  but  the  process  should  be  made  slow  and  tentative, 
and  care  should  be  taken  that  the  annual  charge  payable  under  it 
by  purchasing  tenants  should  be  nearly  equal  to  the  fee-farm  rents 
secui'ed  to  the  landlords  under  my  project.  Lastly,  I  am  aware 
that  the  settlement  I  propose  is  not  in  accord  with  current  English 
opinion,  which,  vague,  ill-informed,  and  fluctuating  as  it  is,  seems 
to  incline  to  an  heroic  expeiiment  of  generally  expropriating  Irish 
landlords,  without  counting  the  results  or  the  cost.  English^ 
opinion,  or  what  is  called  by  that  name,  is,  however,  an  unsafe 
guide  in  this  matter:  the  Irish  land  is  unhappily  stre^rn  with 
monuments  of  English  misdeeds  and  errors,  and  in  our  time  the 
Encumbered  Estates  Act,  propounded  by  English  thinkers  and 
statesmen  as  the  saving  health  of  the  Irish  Land  System,  has 
proved  an  instrument  of  confiscation,  immense  and  unjust,  and 
a  lamentable  and  complete  failure.  One  who  has  studied  the 
subject  may,  in  these  circumstances,  refuse  to  accept  dogmas  in  the 
main  English ;  and  may  fairly  propose  a  plan  of  his  own,  for  the 
settlement  of  the  Land  System  of  Ireland,  in  his  opinion  very  much 
better  than  the  ill-considered  schemes  at  this  moment  popular^. 

William  O'Connor  Morris. 

i  Engliflli  opinion  has,  in  my  time,  run  violently  in  favonr  of  no  less  than  four  con- 
flicting poUdes  about  Iriiih  land.  Frtim  1847  to  1850  it  preached  the  wholefale  eviction 
of  Irish  tenants.  It  then  clamoured  for  the  wholesale  eviction  of  landlords  through  the 
Encumbered  Estates  Court.  Next  it  welcomed  with  delight  the  Gladstonian  compromises 
of  1870  and  1 88 1.  With  equal  knowledge  and  steadiness  it  is  now  leaning  towards  the 
general  expropriation  of  Irish  landlords,  provided  always  that  the  British  tax-payer  shaU 
run  no  risk.  The  first  two  policies  have  proved  wretched  failures ;  the  third  is  now  con- 
demned ;  ought  not  this  to  suggest  doubts  as  to  the  wisdom  of  the  fourth  ? 

'  This  article  was  written  some  months  before  the  appearance  of  the  remarkable  letter 
of  Mr.  Bright  to  Lord  Kilmorey  on  the  Irish  land.  It  is  truly  gratifying  to  me  to  find 
that  my  views  coincide  in  principle  with  those  of  a  statesman  preeminently  a  sound 
authority  on  the  Irish  Question.  I  have  difiered  slightly  from  Mr.  Bright  in  details, 
perhaps  because  I  am  acquainted  with  the  defects  in  the  working  of  the  Act  of  1 881,  a 
special  kind  of  knowledge  which  Mr.  Bright  cannot  be  supposed  to  possess. 
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THE  subject  of  this  essay  is  an  episode  in  the  history  of  English 
law,  which  has  har^y  received  all  the  attention  that  it 
deserves.  It  is  in  itself  curious  and  interesting,  and  a  full  under- 
standing of  it  might  lead  to  the  understanding  of  some  other 
passages  in  our  legal  history,  which  are  not  very  intelligible.  It 
concerns  the  protection  which  our  law  of  the  middle  ages  cast  over 
seisin,  and  more  especially  the  protection  of  seisin  against  pro- 
prietary right. 

Now  a  doctrine  of  possession  and  a  system  of  possessory  remedies 
seem  to  find  their  most  critical  test  in  the  question — How,  and  in 
what  circumstances,  is  possession  protected  against  ownership  1  It 
may  well  be,  as  some  think,  that  to  protect  possession  against 
ownership  has  not  been  the  object  of  those  by  whom  possessory 
remedies  have  been  instituted  and  developed.  In  protecting 
possession  they  may  have  had  chiefly  in  their  view  possession  by 
those  who  have  right ;  they  may  have  wished  to  facilitate  proof  in 
favour  of  owners ;  and  it  may  have  been  but  an  accident  in  their 
schemes,  though  an  inevitable  accident,  that  they  were  forced  to 
maintain  the  sanctity  of  possession  even  against  ownership.  But 
though  this  may  be  so,  still  it  is  hard  to  determine  whether,  or  in 
what  sense,  a  remedy  is  'possessory,'  until  we  have  seen  it  con- 
ceded or  denied  in  cases  in  which  it  would  act  as  a  limit  to  pro- 
prietary rights.  When  the  contest  is  merely  between  a  possessor 
and  one  who  claims  no  right  in  the  thing,  then  it  is  often  possible 
to  dispose  of  the  question  by  saying  that '  possession  is  evidence  of 
ownership,'  or  again,  to  contend  that  possession  engenders  title  of  a 
sort — title  good  against  all  who  have  no  better,  because  older,  title. 
When  however  we  see  the  possessor  protected  against  one  who 
admittedly  is  the  owner,  or  against  one  who  is  ready  and  willing  to 
prove  his  ownership,  then  we  know  for  certain  that  possession 
itself  is  protected  by  law,  and  protected  for  its  own  sake.  By  this 
phrase,  'for  its  own  sake,'  I  mean  not  to  stir  any  question  about 
the  ultimate  reason  for  protecting  possession,  but  only  to  point  out 
that  when  we  see  an  owner  succumbing  to  a  possessor,  forced  to 
deliver  up  what  is  his  own,  or  forced  to  pay  damages  for  having 
touched  what  is  his  own,  then  there  can  be  no  doubt  that  the  law 
really  does  protect  possession,  and  does  not  merely  regard  it  as 
affording  evidence  of  title,  or  as  giving  a  title  good  against  those 
who  have  no  better.     Thus  it  becomes  an  important  inquiiy  as 
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regards  any  system  of  law,  whether  and  how  the  rights  of  owners 
are  limited  by  the  rights  of  possessors.  To  such  an  inquiry  let  us 
subject  our  medieval  law. 

Looking  then  at  the  state  of  affairs  at  the  end  of  the  middle 
ages, — the  accession  of  Henry  VII  will  be  a  good  moment  to  fix, 
and  we  can  turn  to  Littleton's  Tenures  as  to  a  very  recent  book, — 
we  may  be  inclined  to  think  for  one  moment  that  the  common  law 
(as  distinct  from  statute  law  of  no  great  antiquity)  never  protects 
either  the  old-fashioned  seisin  or  the  more  modem  '  possession  * 
against  ownership,  against  the  entry  and  even  the  forcible  entry 
of  *  him  that  right  hath.'  The  statutes  to  which  reference  has  just 
been  made  are  of  course  the  Statutes  of  Forcible  Entry,  of  which 
the  earliest  is  no  older  than  1381  ^,  and  of  which  for  the  present  we 
will  take  no  further  notice.  It  has  been  the  general  opinion  that 
nothing  but  those  statutes  stood  in  the  way  of  a  forcible  entry  on 
the  part  of  one  who  had  a  right  to  enter.  But  then  stress  must  be 
laid  on  the  phrase  *  a  right  to  enter':  it  at  once  reminds  us  that  a 
person  might  well  be  ovmer  of  land  and  as  such  be  entitled  to  be 
seised  and  possessed  of  it,  and  yet  might  have  no  right  whatever  to 
enter  upon  it.  The  methods  whereby  this  state  of  things  might  be 
brought  about  were  those  which  we  are  wont  to  group  under  the 
two  heads  of  Descent  Cast  and  Discontinuance.  To  put  the  matter 
very  briefly: — If  a  disseisor  (or  the  alienee  of  a  disseisor)  died 
seised  and  the  ousted  owner  had  not  by  continual  claim  kept  alive 
his  right  to  enter,  then  he  could  not  enter  upon  the  heir  of  him  who 
had  thus  died  seised ;  '  the  descent  cast  had  tolled  his  entry,'  his 
entry  was  no  longer  congeable.  Then,  again,  if  an  abbot  seised  in 
right  of  his  monastery,  a  husband  seised  in  right  of  his  wife,  or 
a  tenant  in  tail  made  a  feoffment  in  fee  simple,  this  was  a  discon- 
tinuance, and  the  successor,  wife,  issue,  might  not  enter  on  the 
feoffee.  In  these  scattered  cases,  which  we  need  not  at  this 
moment  define  more  accurately,  seisin  was  protected  against 
ownership  ;  and  very  effectually  protected ;  the  true  owner,  the 
person  who  of  all  the  world  had  the  best  right  to  be  possessing  the 
land,  might  not  set  foot  upon  it. 

We  can  hardly  think  of  these  rules  otherwise  than  as  rules 
which  exist  for  the  protection  of  seisin,  —  not  indeed  of  every 
seisin,  or  even  of  every  seisin  that  has  colour  of  title,  but  of  seisin 
acquired  under  certain  particular  titles.  But  the  scope  of  these 
rules  is  so  narrow  and  (as  it  must  seem  to  us)  so  capriciously 
defined,  that  we  have  great  difiiculty  in  conceiving  them  as  forming 
part  of  a  rational  coherent  theory  of  possession ;  we  are  tempted  to 
pronounce  them   quite  unintelligible,  and  therefore  presumably 

»  5  Ric.  II.  sut.  I.  c.  7, 
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'  feudal/  The  explanation  which  I  shall  here  hazard  is  that  they 
are  the  last  relics,  somewhat  casually  preserved,  of  a  coherent 
theory  of  possession,  of  an  extremely  rigorous  prohibition  of  self- 
help,  of  a  system  of  possessory  remedies  which  was  once  a  simple 
and  effective  system,  but  which  fell  to  pieces  in  the  course  of  the 
fourteenth  century.  The  main  outline  of  this  historical  explanation 
is  suggested  by  a  passage  in  Coke  upon  Littleton  ^ ;  but  to  fill  up 
some  part  of  that  outline  seems  a  reasonable  purpose ;  for  really 
the  treatment  of  seisin  in  our  oldest  common  law  must  be  under- 
stood if  ever  we  are  to  use  the  vast  store  of  valuable  knowledge 
that  lies  buried  in  the  Plea  Rolls  and  the  Year  Books.  If  we  were 
free  to  write  history  out  of  our  own  heads,  it  would  be  a  plausible 
doctrine  that  gradually  and  steadily  the  right  of  a  dispossessed 
owner  to  right  himself,  to  take  what  is  his  own,  is  curtailed  by 
law ;  that  in  the  law  of  the  later  middle  ages,  the  law  of  Littleton's 
time,  we  may  see  the  first  tentative  and  clumsy  advances  towards 
a  protection  of  possession  against  ownership.  JBut  such  a  doctrine 
would  be  quite  untrue  ;  the  sphere  allowed  to  self-help  by  the  law 
of  the  twelfth  century  is  almost  infinitely  narrower  than  that 
allowed  by  the  common  law  of  the  fifteenth.  This  seems  to  me  an 
important  fact,  and  I  shall  here  attempt  to  collect  some  proofs  of  it. 
We  have  every  reason  to  believe  that  our  possessory  actions,  the 
three  assizes  of  novel  disseisin,  mort  d'ancestor  and  darrein  pre- 
sentment, were  not  developed  out  of  ancient  folk-law  but  were  of 
positive  institution,  that  they  were  established  by  ordinance  early 
in  the  reign  of  Henry  the  Second.  Their  very  name  *  assizes,'  the 
express  testimony  of  Glanvill'  and  Bracton^,  to  say  nothing  of 
later  tradition  ^,  the  equally  clear  testimony  of  the  Norman  books 
as  to  the  origin  of  the  Norman  assizes  ^  all  point  the  same  way,  and 
it  is  even  possible  that  we  have  *  the  text  of  the  law  on  which  the 
assize  of  mort  d'ancestor  was  founded  ^.'  We  may  add  to  this  that 
a  definitely  possessory  remedy  does  not  seem  native  to  the  law  of 
our  race ;  that  when  it  appears  in  England  or  in  Germany  or  in 
France,  it  bears  jvitness  to  the  influence  of  alien  jurisprudence,  of 
Koman  law  working  either  directly,  or  through  the  medium  of  the 
Canon  Law.  At  the  same  time  we  must  not  think  of  the  Norman 
or  the  English  assizes  as  copies  of  the  interdicts  or  of  the  actio 
spolii.  It  would  be  easy  for  us  to  exaggerate  the  amount  of  Roman 
law  that  can  have  been  known  in  the  court  of  Henry  the  Second. 

*  Co.  Lit.  337.  ■  GlanyiU,  xiii.  c.  i. 

>  Bract,  f.  164  b.  *  Mirror,  c.  ii.  $  25 ;  a  Inst.  24. 

'  Branner,  EntBtelinng  der  Schwnigerichte,  pp.  397-303. 

*  Stnbbi,  Gonfit.  Hist.  §  145 ;  Ajsize  of  Nortnamptoii,  c.  4.  Madox  (Hist.  Ezch,  vol. 
ii.  p.  549)  gives  from  a  roll  of  14  Hen.  II.  an  entry  to  the  effect  tiiat  Ralf  son  of 
Huilard  was  amerced  for  a  disseisin  done  against  the  king*s  assise.  The  assize  of 
novel  disseisin  seems  therefore  to  have  been  in  force  as  early  as  1 168. 
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Much  more  bad  become  known  by  Bracton's  time ;  but  Bracton 
had  great  difficulty  in  finding  the  assizes  in  the  Roman  books  ^. 
They  were  not  pedantries,  but  lively,  effective  institutions,  well 
suited  to  the  Normandy  and  the  England  of  Henry's  day,  and  they 
struck  deep  root  and  flourished.  A  century  after  Henry's  death 
the  Novel  Disseisin  was  still '  festinum  remedium,'  the  most  sum^ 
mary  proceeding  known  to  the  Chancery  2. 

If  we  ask  for  the  motive  of  this  new  institution,  we  ought  per- 
haps to  distinguish  between  motives  which  are  and  those  which 
are  not  avowed.  Henry's  main  object  may  have  been  to  strike  a 
heavy  blow  at  feudalism,  to  starve  the  feudal  courts,  to  weaken  the 
tie  between  man  and  lord,  to  strengthen  the  tie  between  subject 
and  king,  to  make  every  possessor  feel  that  he  owed  the  blessed- 
ness of  possession  to  a  royal  ordinance,  to  the  action  of  a  royal 
court.  Also  it  is  not  to  be  disguised  that  he  made  money  out  of 
his  assizes  ^.  But  he  could  not  have  succeeded  had  there  not  been 
a  strong  feeling  that  a  possessory  action  was  a  right  and  good 
thing,  that  the  peace  ought  to  be  maintained,  that  proof  should  be 
easier,  that  the  dilatory  processes  of  the  old  actions  were  working 
injustice.  The  avowed  motive  for  the  new  institution  was,  at  least 
according  to  Norman  tradition,  the  protection  of  the  weak  against 
the  mighty,  the  poor  against  the  rich ;  along  with  this  we  have  the 
homely  thought,  that  the  plough  must  not  be  disturbed,  that  he 
who  sows  should  also  reap^.  Perhaps  at  the  base  of  the  new 
remedies  there  was  no  one  clearly  thought-out  principle,  but  rather 
several  different  ideas,  which,  though  for  a  while  blent  and  har- 
monious, would  in  course  of  time  become  separate  and  discordant. 

Of  all  the  possessory  assizes  the  Novel  Disseisin  is  by  far  the 
most  interesting ;  and  since  everything  depends  upon  the  words  of 
its  formula,  that  formula,  the  question  which  the  recognitors  were 
summoned  to  answer,  must  here  be  set  forth : — 

Si  B  injuste  et  sine  judicio  disseisivit  A  de  libero  tenemento 
suo  in  X  post  [ultimam  transfretationem  domini  Regis  in  Nor- 
manniam — or  other  the  time  of  limitation]. 

*  Item  est  '  petitorU  haereditatis  actio '  [tlui  means  the  writ  of  right],  et  eompetit 
illis,  qaibas  jus  merum  deeeendit  ab  antecetsoribas  sicnt  haeredibus  propinquioribnii. 
*Po8se8Soria*  yero  ' haereditatis  petitio'  est  de  possessione  propria,  et  quae  didtar  'actio 
unde  vi/  per  qaam  restitoitur  spoliate,  et  dici  poterit  *  assisa  novae  disseisinae.*  Item 
didtnr  '  possessoria  petitio '  de  possessione  aliena,  sicnt  aUcajns  antecessoris  de  aliqoo 
tenemento  de  quo  antecessor  obiit  seisitos  at  de  feodo,  quae  dicitor  'actio  quorum 
bonorum,*  siye  'assisa  mortis  antecessoris.'  .  .  .  Est  etiam  interdictum  sive  actio 
'  quorum  bonorum/  quae  non  oritur  ex  malefido  sed  ex  quasi  contractu.  Bract,  f.  103  b, 
104.  These  are  learned  alter-thoughts.  We  do  not  suppose  that  the  appeal  of  homidde 
was  modeUed  on  an  '  actio  legis  Aquiliae  de  hominibus  per  feloniam  occisis.* 

»  Stat.  West.  II.  c.  25. 

*  Bigdow,  History  of  Procedure,  p.  187. 

*  Brunner,  pp.  297-300,  328-330;  see  the  Statuta  et  Consuetudines  published  by 
Wamkonig  at  the  end  of  the  second  Tolume  of  his  Franzosische  Staats-  und  Bechts- 
gechiohte,  especially  p.  11. 
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Glanvill  speaks  but  very  briefly  of  this  assize,  and  gives  us  no 
information  as  to  the  precise  meaning  of  the  terms  used  in  its 
formula  ^.  Again,  Palgrave's  *  Rotuli  Cuiiae  Regis '  give  us  but 
little  help.  We  may  indeed  see  that  in  Richard's  reign  and 
John's  the  new  remedy  had  become  very  popular ;  it  was  doing  a 
great  work.  But  just  because  it  was  working  well,  the  records  of 
its  working  are  uninstructive.  In  case  after  case  there  is  no 
pleading  at  all,  and  the  jurors  answer  the  question  put  to  them 
with  almost  monosyllabic  brevity — 'disseisivit  eum' — *non  dis- 
seisivit  eum ' ;  they  well  understand  what  is  meant  and  do  not  pray 
the  aid  of  the  justices.  During  Henry  the  Third's  reign  special 
pleas  (exceptiones)  become  not  very  uncommon,  and  special  verdicts 
become  still  commoner.  The  ideas  answering  to  the  terms  '  injuste,' 
'  disseisivit,'  '  libero  tenemento '  are  being  developed  and  defined, 
and  it  is  becoming  rather  rash  for  laymen,  over  whose  heads  an 
attaint  is  pending,  to  swear  that  B  has  unjustly  disseised  A  of  his 
free  tenement.  Then  from  the  middle  of  the  thirteenth  century  we 
have  Bracton's  book  with  an  elaborate  doctrine  about  the  scope  of 
the  assize.    * 

Before  we  turn  to  that  account  it  will  be  well  to  remember  how 
summary  an  action  this  Novel  Disseisin  was,  how  sharp  was  the 
contrast  between  it  and  other  actions  ^  To  begin  with,  *  personal 
service '  (to  use  a  modem  term)  was  unnecessary ;  to  attach  the 
defendant's  bailiff  was  enough ;  there  could  be  no  essoin ;  there 
could  be  no  vouching  to  warranty  of  any  one  not  named  in  the 
writ ;  the  assize  could  be  taken  by  default ;  no  pleading  to  issue 
was  necessary ;  the  question  for  the  recognitors  was  defined  in  the 
writ.  Lastly,  this  was  the  only  action  in  which  one  could  recover 
both  land  and  damages.  It  is  not,  in  Bracton's  view,  a  real  action ; 
it  is  a  personal  action  founded  on  tort  ^. 

Now  in  order  that  we  may  understand  the  spirit  of  this  assize 
as  administered  in  Bracton's  day,  we  had  better  at  once  put  the 
extreme  case,  which  is  also  the  simplest  case: — A  is  the  true 
owner,  or  very  tenant  in  fee  simple,  of  land  and  is  seised  of  it ; 
he  lives  on  it  and  cultivates  it  himself;  there  comes  one  B 
who  has  no  right  whatever ;  he  casts  A  out  and  keeps  him  out, 
by  force  and  arms.  When,  we  must  ask,  does  A  cease  to  be 
seised  and  when  does  B  begin  to  be  seised  ?  Doubtless  in  one 
sense  or  for  one  purpose,  A  is  disseised  so  soon  as  he  is  put  off  the 
land ;  he  can  at  once  complain  to  a  court  of  law  that  B  has 
disseised  him.  Indeed  to  found  such  a  complaint  no  actual  ouster 
was  necessary ;  had  he  repulsed  B  he  might  still  have  complained 

^  Glanv.  ziii.  32-9. 
»  Compare  a  Inst.  411 ;  8  Rep.  50.  »  Bract,  f.  104,  164  b. 
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of  a  disseisin.  The  assize  serves  the  purpose  of  an  interdict  for 
retaining,  as  well  as  that  of  an  interdict  for  recovering  possession ; 
had  £  but  entered  with  an  intent  to  assume  possession  this  would 
have  been  disseisin  enough.  In  many  cases  the  mere  troubling  of 
possession  is  a  sufficient  disseisin,  if  the  person  seised  choose  to 
complain  of  it  as  such  \  But  even  when  A  has  been  extruded  from 
the  land,  ^  is  not  at  once  seised  (at  least  as  regards  A),  that  is  to  say, 
he  is  not  protected  by  the  assize  (at  least  as  against  A) ;  if  within 
a  certain  limited  time  A  returns  and  ejects  B,  B  will  have  no  ground 
of  complaint.  Bracton  sometimes  expresses  this  principle  in  a 
romanesque  form,  derived  from  what  is  now  held  to  be  a  misinter- 
pretation of  a  famous  sentence  in  the  Digest ' ;  one  can  retain  pos- 
session animo  solo.  The  ejected  A  so  soon  as  he  has  been  de  facto 
ejected  has  ceased  to  possess  corpore,  but  he  has  not  ceased  to  possess 
animo;  he  has  lost  possessio  naturalis,  he  has  not  lost  possessio 
civilis.  When  however  we  come  to  ask  what  this  really  means, 
we  find  that  the  talk  about  a  man  retaining  seisin  animo  solo — 
apart  from  any  objection  about  the  misuse  of  Roman  terms — iB 
somewhat  misleading.  Really  there  seems  to  be  a  set  of  hard  and 
fast  rules  about  the  matter.  A  must  turn  B  out  within  four  days ; 
otherwise  B  will  have  a  seisin  protected  by  the  assize.  Such  is  the 
case  if  A  was  actually  on  the  land  and  was  himself  cast  out.  If 
however  he  was  away  from  the  land  when  the  disseisin  took  place, 
then  a  longer  time  will  be  allowed  him.  In  the  first  place,  he  will 
not  be  disseised  until  the  act  of  disseisin  is  brought  to  his  know- 
ledge. In  the  second  place,  he  will  then  have  a  reasonable  time 
within  which  to  come  to  the  land,  and  after  that  he  will  have  his 
four  days.  The  '  reasonable '  time  is  in  several  cases  determined 
by  the  parallel  rules  about  essoins.  Thus  the  man  who  is  in 
Gascony  or  on  a  pilgrimage  to  Compostella  has  forty  days,  two 
floods  and  an  ebb,  fifteen  days  and  then  the  four  days.  Bracton,  if 
I  understand  him  rightly,  seems  to  think  that  for  a  man  in  England 
fifteen  days  would  always  be  reasonable,  but  says  that  at  the  present 
time  this  rule  is  not  observed.  The  four  days  he  tells  us  are 
allowed  a  man  for  the  purpose  of  collecting  friends  and  arms^ 
Fleta  *  and  Britton  *  repeat,  though  not  very  clearly,  this  curious 
doctrine;  four  days  seems  still  the  fixed  time  within  which  a 
person  who  has  himself  been  oast  out  of  the  land  may  lawfully 
enter  upon  and  eject  his  ejector. 

Mr.  Nichols  in  his  fine  edition  of  Britton  has  supplied  a  gloss 

^  Bract,  f.  161  b,  ai6  b. 

'  Dig.  de  diyenis  regnlit  juris  (50.  17),  153.  TJt  igitar  nulla  possessio  aoqairi  nisi 
animo  et  oorpore  potest,  ita  nulla  amittitnr,  nisi  in  qua  utrumque  in  contrarium  actum 
•St.    See  Bract,  f.  38  b,  39. 

»  Bract,  f.  163.  •  Fleta,  p.  a  16.  »  Brit.  vol.  i.  p.  294. 
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from  a  Cambridge  MS.,  which  there  is  some  reason  for  attributing 
to  John  of  Longueville,  a  justice  of  Edward  the  Second  s  time  \ 
The  first  words  of  it  are  very  interesting : — *  Where  the  disseisin  is 
done  in  the  presence  of  the  disseisee,  the  disseisor  must  be  ejected 
within  five  days  ;  because  the  law  of  ancient  time  granted  that  the 
disseisee  should  go  one  day  to  the  east,  the  second  day  to  the  west,  the 
third  day  to  the  south,  and  the  fourth  day  to  the  north,  to  seek  succour 
of  his  friends  all  the  country  round.'  This  same  MS.  contains  a 
Bracton  as  well  as  a  Britton,  and  in  the  margin  of  the  Bracton  I 
have  found  a  Latin  note,  to  the  following  effect : — <  A  being  at 
London  is  disseised  of  his  free  tenement  in  York,  for  his  family  is 
ejected ;  if  it  be  asked  within  how  long  a  time  he  may  lawfully 
re-eject  his  ejector  by  his  own  force,  I  am  safe  in  saying  (dice  secure)^ 
within  fourteen  days,  or  fifteen ;  for  in  five  days  a  messenger  may 
come  from  York  to  London  to  give  him  notice ;  then  A  himself 
can  go  thither  in  other  five  days,  and  four  days  being  spent  in 
obtaining  the  aid  of  friends,  he  can  re-eject  the  ejector  on  the  fifth. 
And  so  wheresoever  he  be,  by  computing  the  days  reasonably 
necessary  for  coming  and  going  (the  allowance  being  more  or  less 
liberal  according  to  the  discretion  of  the  justices)  and  four  days  for 
getting  the  help  of  friends,  one  can  decide  whether  time  has  run 
against  him  or  no  ^.'  It  would  seem  then  that  in  the  opinion  of 
some  lawyer  of  the  fourteenth  century  this  rule  about  the  four 
days  was  still  law.  We  shall  have  some  difficulty  in  reconciling 
this  with  the  testimony  of  the  Year  Books;  but  we  know  how 
legal  texts  are  haunted  by  the  ghosts  of  dead  doctrines. 

If  a  somewhat  dose  attention  is  paid  to  Bracton's  words,  we 
shall  find  that  a  period  of  four  days  is  mentioned  more  than  once 
in  connexion  with  the  acquisition  of  seisin;  some  attention  is 
necessary,  because,  as  it  seems  to  me,  he  was  inclined  to  speak 
vaguely  of  it  and  to  rationalize  it  away.  Thus  if  A,  who  has 
been  ejected,  die  without  having  purchased  a  writ,  his  heir  will 
not  have  the  mort  d  ancestor  against  the  ejector,  unless  A  die 
within  four  days  after  the  ejectments  If  he  die  within  the 
four  days  then  he  '  dies  seised '  within  the  meaning  of  the  writ 
of  mort  d  ancestor  \  Again,  a  case  is  put  in  which  I  enfeoff  you  to 
the  intent  that  you  marry  my  daughter ;  you  marry  some  one  else  ; 
I  may  eject  you,  but  must  do  so  infra  triduum  vel  quartum  diem,  vel 
aliquantulum  ulteriu9,  sed  cum  causa.  Seemingly  this  means  that  I 
must  enter  within  four  days,  but  that  a  longer  time  will  be  allowed 
me  if  there  be  cause,  if  e.  g.  I  am  not  on  the  spot  ^.  Then,  again, 
Bracton  considers  personal  liberty  and  personal  villeinage  as  the 

»  Brit.  yol.  i.  p.  294,  «  MS.  Dd.  vii.  6,  at  f.  34d  of  the  Bracton. 
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subjects  of  a  sort  of  possession  or  seisin.  A  runaway  serf  must  be 
captured  itifra  tertium  vel  quarium  diem^  otherwise  he  will  be  in 
pos9e99ione  libertaCis,  will  be  Halu  liber,  and  the  lord  will  be  put  to  his 
action  ^.  This  term  of  four  days  must  be  carefully  distinguished 
from  the  term  of  year  and  day,  by  dwelling  for  which  in  a  privi- 
leged place  a  villein  may  gain  the  right  of  liberty.  It  will  take 
him  a  year  to  gain  a  right  to  his  freedom ;  but  in  four  days  he 
may  get  possession,  legally  protected  possession,  of  it. 

A  term  of  four  days  seems  therefore  the  time  during  which  one 
who  has  ousted  the  owner  must  de  facto  hold  the  land  in  order  that 
he  may  have  a  seisin  of  it,  legally  protected  against  the  owner.  On 
the  other  hand,  if  one  comes  to  the  land  by  good  title,  no  lapse  of 
time  is  necessary ;  the  feoffee  is  seised  so  soon  as  the  feoffor  has 
delivered  seisin.  But  even  within  the  region  of  conveyance,  we  in 
one  case  meet  with  a  requirement  of  a  four  days*  seisin.  If  a  man 
is  going  to  enter  religion  and  to  endow  the  religious  house  with  his 
land,  he  must  deliver  seisin  per  Ires  dies  vel  quatuor  before  he 
becomes  professed  ^.  Bracton  speaks  rather  casually  about  this 
point,  and  it  would  be  rash  to  lay  much  stress  upon  what  he  says  ; 
but  it  deserves  remark  that  we  here  come  across  something  not 
unlike  the  'sessio  triduana'  of  German  medieval  law. 

In  certain  cases,  German  law  of  Bracton's  time  required  of  a  man 
that  he  should  remain  in  a  very  actual  and  obvious  possession  of 
land — should  steadily  sit  upon  the  land — for  three  days  and  three 
nights.  In  what  cases  and  to  produce  what  legal  results  this  was 
required,  have  been  controverted  questions.  At  one  time  it  was 
maintained  that  the  purchaser  of  land  would  not  have  acquired  a 
legally  protected  possession,  until  he  had  held  the  land  for  the 
thi-ee  days  ^.  Recent  writers  have  come  to  a  different  opinion.  The 
commonest  of  all  the  ^common  assurances'  of  Germany  was  the 
'Auflassung,'  a  proceeding  closely  akin  to  our  own  Fines  and 
Recoveries.  It  took  the  form  of  a  fictitious  action  between  seller 
and  buyer,  in  which  the  land  was  adjudged  to  the  latter.  Having 
been  put  into  possession,  it  seems  to  have  been  required  of  him  that 
he  should  abide  on  the  land  three  days  and  three  nights.  The 
object  however  of  this  requirement,  according  to  modem  authorities, 
was  not  the  acquisition  of  a  legally  protected  seisin,  but  rather  the 
preclusion  of  any  claim  on  the  part  of  the  seller  or  of  any  one  else 
who  was  present  in  court  when  the  Auflassung  was  made  *.  The 
origin  of  this  period  of  three  days,  it  is  said,  was  this : — In  old 
times  a  Ding  ('  a  judicial  session,'  I  suppose  we  must  say,  unless  we 

^  Bnet.  f.  6  b.  *  Bract,  f.  17  b.    See  also  Y.  B.,  ao  ft  21  Edward  I.  pp.  8,  8a. 

•  Albrecht^  Grewere,  pp.  75-78. 
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prefer  'a  moot ')  lasted  three  days,  and  the  person  who  acquired  land 
by  a  judgment  was  not  safe  until  the  Ding  was  over,  until  court  and 
suitors  were  dispersed  ^  So  the  English  suitor  must  await  his 
adversary  four  days  in  court.  I  know  not  whether  the  rule  that 
we  find  in  Bracton  that  a  disseisor  may  be  ejected  infra  qvarium 
diem  has  any  direct  connexion  with  the  German  rule ;  very  possibly 
not,  for  I  believe  that  in  Germany  the  disseisee  would  have  been 
allowed  at  least  a  year  and  day  for  the  re-ejectment  of  his 
disseisor.  But  Bracton's  rule  has  all  the  appearance  of  being  very 
ancient.  We  may  perhaps  detect  its  origin  in  yet  older  law.  In 
the  Lex  Salica  it  makes  a  great  difference  to  the  man  who  is 
following  the  trail  of  stolen  cattle,  whether  he  comes  upon  them 
before  or  after  three  nights  have  elapsed.  On  this  depends,  what 
is  all  important  in  ancient  law,  the  burden,  or  rather  the  benefit  of 
the  proofs.  The  idea  at  the  base  of  this  distinction  seems  to  be 
that  after  three  nights  a  theft  is  no  longer  flagrant ;  the  malefactor 
will  not  be  caught  in  the  act.  It  is  not  impossible  that  in  the 
Judicia  Civitatis  Londoniae,  the  statutes  of  the  London  peace-guild, 
which  seemingly  belong  to  the  reign  of  Athelstan,  we  may  find  a 
trace  of  the  same  idea.  He  whose  cattle  have  strayed  must 
announce  the  loss  to  his  neighbours  *  infra  tres  noctes,'  otherwise 
the  guild  will  not  make  good  the  loss  \  So  in  the  law  of  Bracton  s 
day  a  disseisin  ceases  to  be  flagrant  ^  infra  quartum  diem.'  A 
curious  confirmation  of  this  rule,  and  of  the  fact  that  before  the 
end  of  the  thirteenth  century  it  was  no  longer  observed,  occurs  in 
The  Mirror.  The  writer,  who  is  a  conservative  and  an  antiquary, 
complains  that '  force  holds  in  disseisins  after  the  third  day  of  peace* 
able  seisin.'  This,  he  says,  is  an  abuse, '  forasmuch  as  he  is  not 
worthy  of  the  law's  help  who  contemns  judgement  and  uses  force  *.' 
But  be  the  origin  of  the  rule  about  the  four  days  what  it  may, 
this  allowance  of  a  certain  time  for  re-ejectment  becomes  of  con- 
siderable importance.  That  there  should  be  some  such  allowance, 
more  or  less  precisely  defined,  is  of  course,  according  to  our  modem 
ideas,  very  natural,  especially  if  there  is  to  be  a  posscssorium  so  strict 
that  it  will  protect  even  a  vicious  possession  against  the  self-help  of 
the  owner.  The  disseisor  who  has  forcibly  turned  the  owner  out,  or 
who  has  come  upon  the  land  during  the  owner*s  absence,  cannot  be 
protected  directly  he  is  the  only  person  on  the  land,  at  all  events  he 
cannot  be  protected  against  the  owner.  <  A  mere  trespasser,'  says 
modem  authority, '  cannot,  by  the  very  act  of  trespass,  immediately 
and  without  acquiescence,  give  himself  what  the  law  understands  by 

*  Sohm,  Alideut0ch«  Reichs-  und  Gerichtsverfauang,  p.  365. 
'  L.  Sal.  37.    Essays  in  A.-S.  Law,  p.  a  10. 
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possession  against  the  person  whom  he  ejects,  and  drive  him  to 
produce  his  title,  if  he  can  without  delay  reinstate  himself  in  pos- 
session ^.'  It  was  held  in  the  case  just  cited  that  a  trespasser  who 
had  been  occupying  a  house  for  eleven  days  had  not  acquired  'what 
the  law  understands  by  possession.'  A  trespasser,  it  is  said, '  does 
not  gain  possession  until  there  has  been  something  like  acquiescence 
in  the  physical  fact  of  his  occupation  on  the  part  of  the  rightful 
owner '^Z  The  writer  who  says  this  thinks  iJso  that  until  there 
has  been  something  like  acquiescence  on  the  part  of  the  rightful 
owner,  the  trespasser  who  is  on  the  land  will  have  no  possession 
legally  protected  even  against  outsiders,  supervening  trespassers. 
This,  for  anything  that  I  know,  may  be  the  modem  law.  K  so, 
any  one  who  now  wishes  to  make  a  theory  of  possession  has  an 
easier  task  than  that  which  was  set  before  Bracton ;  for  clearly  it 
was  law  in  his  day  that  in  the  very  moment  of  the  ejectment  the 
wrongful  ejector  gained  a  seisin  protected  against  persons  in 
general  ^.  To  account  for  this  out  of  the  theoretic  materials  ready 
to  his  hand  was  difficult.  He  had  to  hold  that  a  man  may  be 
seised  as  regards  some,  not  seised  as  regards  others,  and  to  speak  of 
the  disseisor  obtaining  a  naturalis  possessio  which  is  protected 
against  those  who  have  no  right,  befo]*e  he  acquires  the  civilis 
possessio  which  is  protected  even  against  those  who  have  right. 

However,  the  main  point  which  needs  attention  is  this,  that  when 
once  the  short  period  of  four  days  (or  it  may  be  a  little  longer)  has 
elapsed,  the  disseisor  has  acquired  a  seisin  which  is  protected 
against  all  men.  If  ejected  even  by  the  rightful  owner,  he  will 
have  the  assize  and  he  will  be  reinstated  in  his  possession.  If  we 
are  to  use  the  terms  of  later  law,  we  must  say  that  the  disseisee's 
entry  is  already  tolled.  There  is  no  need  for  any  descent  cast, 
there  is  no  need  for  any  alienation  by  the  disseisor  to  a  third 
person,  there  is  no  need  for  any  such  lapse  of  time  as  can  have  (at 
least  to  our  minds)  a  prescriptive  effect :  all  that  is  needful  is  that 
the  disseisor  shall  have  really  obtained  possession  of  the  land,  and 
that  he  has  done  so  is  sufficiently  manifested  if  he  has  remained 
undisturbed  for  four  days,  the  disseisee  being  in  the  neighbourhood 
and  cognizant  of  the  disseisin. 

But  what  a  most  rigorous  possessorium  have  we  here !  It  pro- 
tects even  a  '  vicious'  possession.  If  A^  having  been  cast  out  by  B^ 
lets  four  days  elapse,  and  then  has  recourse  to  self-help,  B  will 
bring  the  assize  against  him,  and  it  will  be  useless  for  A  to  except 
that  B  obtained  his  possession  by  force,  and  by  force  used  against 
him,  A.    This  extreme  rigour  is  so  remarkable  and  yet  has  so 

^  Browne  ▼.  DawMi^  (i84o)>  la  A.  ft  E.  624,  629 ;  10  L.  J.,  Q.  B.  7. 
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seldom  been  remarked,  that  were  not  Bracton's  text  very  clear  I 
should  doubt  whether  I  had  understood  it;  but  I  think  that  if 
others  will  read  the  whole  book  on  the  Novel  Disseisin  they  will 
come  to  the  conclusion  that  has  here  been  stated.  It  is  necessary 
to  read  the  whole  book,  because  Bracton  has  a  way  of  speaking 
about  time  which  is  very  apt  to  lead  modem  readers  astray.  He 
constantly  speaks  as  though  lapse  of  time  were  necessary  in  order 
to  give  the  disseisor  a  seisin  protected  against  the  true  owner: — 
he  must  have  time  on  his  side,  a  long  time,  a  long  interval,  a  long 
and  peaceable  seisin ;  and  again,  the  true  owner  loses  the  right  of 
self-help  when  he  has  ceased  to  have  the  mind  to  possess,  when  he 
has  dissimulated  the  injury,  when  he  has  acquiesced.  The  truth 
that  such  words  as  'long'  and  'short'  are  very  vague  words  will 
be  forcibly  brought  home  to  us  when  we  discover  that  by  *  a  long 
time '  in  this  context  Bracton  means  four  days. 

Distinct  from  the  case  of  the  disseisor  is  that  of  the  intruder,  of 
one  who  enters  on  a  vacant  possession,  on  a  possession,  for  ex- 
ample, left  vacant  by  the  death  of  a  tenant  for  life.  He  may  be 
ejected  antequam  habuerit  langum  tempus  et  pacificum ;  but  then  this 
longum  tempus  is  to  our  minds  not  very  long ;  it  is  but  year  and 
day — at  least  such  is  one  opinion^.  Britton  remarks  that  an 
intruder  ejected  by  the  true  heir  within  year  and  day  cannot 
recover  his  possession.  To  this  the  Cambridge  glossator  objects, 
'  because  it  seemeth  to  me  that  an  intruder  should  not  be  in  a  worse 
condition  than  a  disseisor  would  be^;'  a  remark  which  shows  once 
more  that,  in  his  opinion,  a  disseisor  would  gain  protection  in  less 
than  a  year.  Probably  the  explanation  for  this  seeming  favour 
shown  to  a  disseisor  as  contrasted  with  an  intruder,  is  that  (albeit  a 
disseisin  is  a  much  more  serious  injury  than  an  intrusion)  the 
person  who  is  really  entitled  to  be  in  possession  is  much  more 
likely  to  get  speedy  notice  of  a  disseisin  than  of  an  intrusion ;  he 
may  well  not  know  that  a  right  to  enter  has  accrued  to  him  until 
the  intruder  has  been  upon  the  land  for  some  months. 

Bracton  of  course  has  no  doctrine  about  discontinuances  or 
descents  cast.  He  has  no  need  of  any,  because  be  has  a  compre- 
hensive doctrine  of  possession.  Even  the  disseisor  himself  in  a 
very  short  time,  at  least  in  what  seems  to  us  a  very  short  time, 
will  have  a  seisin  protected  against  the  disseisee,  and  as  to  alienees 
of  the  disseisor,  or  disseisors  *of  the  disseisor,  the  question  whether 
the  original  disseisee  may  eject  them  will  be  the  question  whether 
he  has  stood  by  for  four  days  since  the  original  disseisin. 

All  this  seems  to  me  so  plainly  written  on  page  after  page  of 
Bracton's  book,  that  I  should  have  said  that  there  could  be  no  doubt 

>  Bract,  f.  i6o  b,  i6i.  «  Brit.  vol.  ii.  p.  288. 
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about  it  whatever,  were  it  not  that  Mr.  Justice  Holmes  has  written 
something  which  seems  to  contradict  it.  '  English  law/  he  says, 
'has  always  had  the  good  sense  to  allow  title  to  be  pleaded  in 
defence  to  a  possessory  action.  In  the  assize  of  novel  of  disseisin, 
which  was  a  true  possessory  action,  the  defendant  could  always 
rely  on  his  title  ^.'  Now  in  a  certain  sense,  though  not  as  it  seems 
to  me  a  very  precise  sense,  this  is  true  of  days  much  later  than 
Bracton's,  and  very  possibly  the  word  *  always '  was  not  intended 
to  comprehend  so  remote  a  time  as  the  thirteenth  century;  but  as 
some  of  the  many  readers  of  one  of  the  best  of  books  may  suppose 
that  this  sentence  refers  to  the  law  of  Bracton's  time,  I  am  bound 
to  controvert  it,  and  that  too  in  Bracton's  own  words. 

In  the  following  passage  we  have  perhaps  his  fullest  statement 
of  the  principle  that  possession  is  to  be  protected  even  against 
ownership : — 

Si  autem  verus  possessor  negligens  erit  post  disseisinam,  et 
negligens  impetrator,  patiens  et  dissimulans  injuriam,  impotens 
omnino,  vel  de  potentia  sua  desperans,  ut  praedictum  est,  ita  quod 
utramque  amisit  possessionem,  naturalem  videlicet  et  civilem,  non 
succurritur  ei  nisi  per  assisam.  Et  si  forte  assisam  contemnat,  et 
possessionem  suam  (viribus  utens  non  judicio)  sibi  usurpare  prae- 
Bumat,  competit  spoliatori  propter  usurpationem  aasiaa,  non  quia  Mnjuste' 
disseisitus  sit,  sed  quia  *  sine  judicio,*  et  quia  per  negligentiam  veri 
domini  utramque  habere  incepit  possessionem,  naturalem  videlicet 
et  civilem.  Et  si  verus  dominus  habere  velit  regressum,  vix  aut 
nunquam  audietur,  nisi  tantum  super  proprietate;  si  autem  velit 
ad  assisam  recurrere,  quae  ei  primo  competebat,  non  poterit :  quia 
assisam  demeruit  et  gratiam  juris,  et  quia  frustra  legis  auxilium 
invocat  qui  in  legem  committit^. 

Bracton  afterwards  treats  at  very  great  length  the  possible  pleas 
in  bar  to  the  assize.  The  defendant  can  only  prevent  the  assize 
being  taken  by  excepting  to  some  of  the  words  of  the  writ.  The 
writ  inquired  'whether  B  unjustly  and  without  a  judgment  disseised 
A  of  his  free  tenement  in  X'  If  it  was  found  that  JB  had  done  this, 
then  A  recovered  his  seisin.  Now  there  may  seem  to  us  to  be  two 
terms  in  the  writ  which  might  be  attacked  by  the  true  owner  who, 
after  some  delay,  had  ejected  his  disseisor.  He  might  plead  that 
what  be  did  was  not  done  '  unjustly,'  or  again  be  might  plead  that 
the  tenement  from  which  A  was  ejected  was  not  A's  free  tenement. 
At  either  point  however  the  law  of  Bracton's  day  would  meet  him 
and  defeat  him.  As  to  the  '  unjustly,'  Bracton  almost  explains  this 
word  away  by  saying  that  every  disseisin  done  '  without  a  judg- 
ment' is  done  'unjustly,'  injnste  quia  sine  judicio \  the  only  force  of 

*  The  Common  Law,  p.  aio.  ■  Bract,  f.  163  b. 
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the  word  seems  this,  that  a  disseisin  may  be  unjust  even  when  there 
has  been  a  judgment. 

Quamvis  verus  dominus  jus  habeat  in  re  et  *  juste'  ejiciat,  tamen 
'  injuste '  ejicit,  quia  '  sine  judicio/  et  quia  propriis  yiribus  reposcit 
quod  per  judicem  [«?/t.  judicium]  reposcere  debuit,  ideo  per  judicium 
restituat  quod  sibi  nnejudicio  viribu9  U9urpavit ;  nunquam  postmodum, 
nisi  vix  tantum  super  proprietate,  erit  audiendus ;  et  hoc  si  post 
tempus  ejiciatur  quod  suffioere  possit  pro  titulo  ad  hoc  quod  sine 
brevi  non  teneatur  tenens  respondere ;  secus  autem  esset  si  incon- 
tinenti  rejiciat  disseisitorem  ^. 

It  would  be  difficult  to  say  in  plainer  language  than  this  that 
the  true  owner,  despite  his  title,  may  be  compelled  by  a  court  of 
law  to  yield  possession  to  a  disseisor.  Then  as  to  the  term  ^  free- 
hold' or  'free  tenement'  in  the  writ.  It  is  competent  for  the 
defendant  to  except  that  the  plaintiff  was  not  seised  of  a  free  tene* 
ment,  and  in  this  form  divers  objections  can  be  made.  It  may  be 
asserted  that  the  tenement  was  held  of  the  defendant  in  villeinage, 
it  may  be  asserted  that  the  plaintiff  was  merely  in  as  bailiff  or  as 
termor.  Such  pleas  as  these  are  beside  our  point.  But  suppose 
that  B  with  no  sort  of  title  but  his  own  strong  arm  put  A  out  of 
the  land,  and  that  A  let  some  time  go  by  without  doing  anything, 
but  then  returned  and  cast  B  out ;  A  has  disseised  B  of  ^'s  free 
tenement;  and  the  Court  not  heeding,  not  permitting  any  talk 
about  ownership,  will  put  B  back  again. 

In  hoc  autem  quod  dicitur  in  brevi  '  de  libero  tenemento '  corn- 
petit  exceptio  tenenti  contra  quaerentem ;  sed  ad  omnes  non 
pertinet  exceptio,  quia  licet  'juste'  ejicere  possunt,  tamen  non 
possunt '  sine  judicio,'  licet  jus  habeant  ejiciendi.  Jus  tamen  babet 
recenter,  post  tempus  autem  nequaquam;  unde  si  verus  dominus 
allegaverit  quod  *  juste,'  replicari  poterit  quod  *  injuste'  quia  *sine 
judicio.'  Et  unde  si  verus  dominus  excipiat  quod  jus  habeat  et 
liberum  tenementum,  et  'injuste  et  sine  juaicio'  ejectus  sit,  et  auod 
quaerens  qui  injuste  ejecit  feodum  et  liberum  tenementum  haoere 
non  possit,  replicare  poterit  de  tempore,  quod  verus  dominus  liberum 
tenementum  amisit,  per  cursum  temporis,  per  patientiam  sive 
negligentiam  vel  per  impotentiam.  Fatientia  enim  longa  trahitur 
ad  consensum,  et  negligentia  sive  dissimulatio  obolent  injuriam. 
Et  unde  disseisitor  cum  tempus  habeat  pro  se  et  quasi  liberum 
tenementum,  sine  brevi  et  sine  judicio  disseisin  non  potest.  Et 
unde  si  fuerit  sine  judicio  disseisitus  et  portaverit  assisam,  non 
obstabit  ei  quod  liberum  tenementum  non  habuit  (]^uaerens,  propter 
usurpationem  sine  judicio  quantum  ad  verum  dominum,  et  propter 
tempus  quantum  ad  disseisitum^.' 

It  must  certainly  be  admitted — or  rather  let  us  particularly  ob- 
serve— that  Bracton  does  here  and  elsewhere  account  for  the  law's 

'  Bract,  f.  305.  »  Bract,  f.  309  b. 
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protection  of  the  disseiBor  partly  at  least  by  refeniDg  to  the  dis- 
seisee*R  delay;  he  has  acquiesced,  he  has  dissimulated,  he  has  been 
negligent — this  very  probably  is  an  important  moment  in  the 
history  of  our  possessory  actions ;  but  of  the  owner's  being  able  to 
rely  on  his  ownership  there  is  no  talk.  On  the  next  page  we  have 
these  conclusive  sentences: — 

Yideamus  quae  poena  teneat  eos  qui  seisinam  suam  in  causa 
spoliationis  [carr,  teneat  eos  in  causa  spoliationis  qui  seisinam 
suam]  post  tempus  viribus  usurpaverint :  intrusor  vel  disseisitar 
erit  restituendus  nan  obstante  aliqua  exceptiane  proprietatit.  Et  si 
obstare  non  debeat  exceptio  proprietatis  in  persona  veri  domini,  ut 
si  dicat  'Juste  disseisivi  vos,  quia  tenementum  meum  est  et  ego 
dominus,  et  tu  nullum  liberum  tenementum  habere  potes  quia  non 
habes  ingressionem  nisi  per  intrusionem  vel  disseisinam/  ita  ex- 
ceptio non  valebit  ei,  quamvis  'juste'  se  ponat  in  seisinam  quantum 
ad  jus, '  injuste'  tamen  hoc  facit  quia  '  sine  judicio,'  ut  supra  dictum 
est.     Frius  enim  cognoscendum  est  de  vi  quam  de  ipsa  proprietate. 

An  examination  of  the  records  of  Braeton's  time  will  I  believe 
fully  bear  out  his  doctrine.  But  still  I  think  we  can  see  both  in 
them  and  in  Bracton's  own  pages  a  certain  growing  doubt  as  to 
whether  '  seisin  of  free  tenement'  does  not  imply  title,  not  of  course 
good  title,  but  title  good  or  bad.  He  occasionally  hesitates  about 
saying  that  the  disseisor  acquires  '  liberum  tenementum/  and  allows 
him  only  '  quasi  liberum  tenementum ' ;  and  he  is  inclined  to  base 
the  requirement  of  'tempus '  on  the  necessity  for  some  acquiescence, 
or  negligence,  or  dissimulation  on  the  part  of  the  disseisee.  Seem- 
ingly it  was  a  further  reflection  upon  and  development  of  this  idea  of 
'  liberum  tenementum,'  which  set  at  work  that  great  change  which 
makes  the  law  as  it  is  in  Littleton  so  very  different  from  the  law 
as  it  is  in  Bracton.  Very  probably  these  words  in  the  writ — '  de 
libero  tenemento  suo ' — were  originally  intended  merely  as  a  denial 
of  the  assize  to  the  tenant  in  villeinage;  the  obvious,  primary 
opposite  to  '  liberum  tenementum '  is  '  villanum  tenementum.'  To 
have  given  every  villein  a  possessory  remedy  in  the  king's  own 
court  would  have  been  too  daring  an  infringement  of  the  manorial 
system  even  for  Henry  the  Second ;  to  give  such  a  remedy  to  every 
possessor  of  land  not  burdened  with  villein  services  was  a  suffi- 
ciently high-handed  invasion  of  the  first  principle  of  feudalism. 
But  in  course  of  time  new  contrasts  are  found  for  the  'liberum 
tenementum.'  The  assize  is  denied  to  the  termor;  according  to 
Bracton  because  he  holds  merely  on  behalf  of  bis  land-lord ;  tenet 
nomine  alieno ;  so  the  termor  has  no  free  tenement.  Then  there 
slowly  creeps  in  the  idea  of  'an  estate  of  freehold';  'freehold' 
begins  to  imply  a  certain  kind  of  proprietary  right.    Parallel  with 
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this  process  is  the  growth  of  special  pleading.  In  Henry  the 
Third's  reign  pleas  in  bar  of  the  assize  are  becoming  frequent. 
Even  if  we  regard  the  assize  as  still  in  the  very  strictest  sense  a 
possessory  remedy,  such  pleas  have  their  proper  place.  The  de- 
fendant's view  is  that  he  has  committed  no  disseisin,  that  he  has 
ejected  nobody,  that  he  obtained  his  possession  under  some  judg- 
ment, fine,  feoffment,  covenant;  he  specially  pleads  this  matter, 
because  he  is  naturally  anxious  that  delicate  questions  of  law  shall 
not  be  left  in  a  lump  to  a  dozen  laymen.  Such  pleas  go  to  the 
question  of  possession  and  dispossession,  and  I  have  seen  no  instance 
of  a  plea  which,  admitting  the  disturbance  of  a  settled  possession, 
justifies  that  disturbance  as  an  exercise  of  proprietary  right.  But 
still  the  development  of  pleading  begins  (in  a  manner  which  should 
be  familiar  to  us)  to  turn  matter  of  fact  into  matter  of  law. 

But  not  to  anticipate  what  must  come  before  us  hereafter  as 
belonging  to  a  later  age,  Bracton*s  doctrine  as  to  the  scope  of 
the  assize  seems  in  brief  this: — it  protects  possession,  untitled 
possession,  even  Wicious  possession.'  As  to  this  last  point,  he 
expressly  accepts  the  words  of  the  Institutes  which  describe  the 
scope  of  the  interdictum  unde  vi  as  it  was  in  Justinian's  day.  If 
0,  the  owner,  turns  P,  the  possessor,  out,  P  will  recover  his  pos- 
session even  though  he  obtained  that  possession  from  0  vi  vel  clam 
vel  precario.  A  wrongful  ejector  however  does  not  acquire  pos- 
session directly  he  is  the  one  person  on  the  land,  or  rather  he  does 
not  at  once  acquire  possession  as  against  the  owner  whom  he  has 
ejected.  Such  an  ejector  will  at  once  be  protected  against  mere 
outsiders,  but  he  will  not  be  protected  against  the  owner  until  some 
days,  or  it  may  be  months,  have  elapsed.  How  to  account  by  a 
rational  theory  for  this  state  of  things  is  the  difficulty.  Bracton 
is  unfortunately,  but  very  pardonably,  misled  into  supposing  that 
according  to  Roman  theory  a  person  who  has  ceased  to  possess 
corpore  can  go  on  possessing  animo  solo.  This  brings  him  to  lay 
stress  upon  acquiescence,  to  speak  as  though  it  were  the  owner's 
acquiescence  (for  four  days  or  so)  that  gives  the  ejector  a  claim  to 
protection,  as  though  this  acquiescence  were  equivalent  to  *  title,'  or 
were  itself  a  sort  of  title.  It  is  but  a  short  though  an  important 
step  forwards  from  this  position  to  say  that  what  the  law  protects 
is  not  possession,  but  titled  possession,  to  hold  that  the  *  seisin 
of  freehold '  which  the  plaintiff  in  an  assize  must  prove,  is  seisin 
acquired  by  some  lawful  title,  some  act  in  the  law,  or  else  seisin 
fortified  by  lapse  of  time. 

Dr.  Heusler,  to  whose  excellent  account  of  Bracton's  theory  of 
possession^  I  owe  whatever  is  good  in  this  paper,  says  that  the 

*  Die  Gewere,  B.  3.  c.  3. 
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assize  of  novel  disseisin  gradually  becomes  a  sort  of  Publiciana,  and 
that  in  Britton's  book  the  process  is  complete, '  die  Besitzklage  ist 
eine  formliche  Publiciana/  We  do  not,  as  it  seems  to  me,  find  much 
change  in  the  actual  rules  of  law  as  we  pass  from  Bracton  to 
Britton ;  we  still  hear,  though  somewhat  indistinctly,  of  the  four 
days ;  but  there  is  a  change  of  theory.  In  great  part  this  is  just  a 
change  from  clear  thought  to  muddled  thought.  The  grip  of  pos- 
session which  a  few  years  ago  seemed  so  assured  has  been  relaxed. 
By  his  definition  Britton  goes  so  far  as  to  make  'property*  an 
essential  element  of  possession : — '  possessioun  proprement  est  seisine 
et  tenir  de  acune  chose  par  cors  et  par  volont^  oveie  la  propretS^J 
No  comment  on  this  is  possible,  except  that  the  writer  was  too 
fitupid  to  understand  Bracton 2.  Still  we  can  make  out  that  'title' 
has  now  become  essential  to  '  free  tenement.'  The  plaintiff  in  the 
assize  must  have  had  '  title  de  fraunc  tenement.'  This  he  may  have 
got  by  inheritance,  by  feoffment  or  the  Uke,  or  again  by  peaceable 
seisin  after  a  vicious  entry*.  The  law  therefore  no  longer  en- 
deavours to  protect  possession  against  ownership ;  but  it  will 
protect,  even  against  ownership,  something  that  stands  as  it  were 
midway  between  possession  and  ownership,  some  tertium  quid^  that 
can  only  be  described  as  '  title  de  fraunc  tenement.'  It  is  attempt- 
ing to  steer  a  very  diflScult  course.  Of  its  subsequent  adventures 
hereafter*. 

F.  W.  MA1TLA.ND. 

*  Brit.  Tol.  i.  p.  258. 

.  '  Bract,  f.  33  b.  PosteMio  est  corporalis  rei  detentio,  i.  e.  eorporis  et  animi  cum  juris 
adminicalo  ooncurrente.  Bj  these  last  words,  which  he  had  from,  An>,  Braoton  only 
means  that  there  are  certain  things  of  which  there  cannot  be  a  legally  protected 
possession. 

*  Brit.  vol.  i.  p.  309. 

*  As  I  do  not  wish  that  any  one  should  trust  my  account  of  Bracton's  theory  of  posses- 
sion further  than  he  can  see  it  in  Bracton*8  own  pages,  I  will  here  give  references  to  the 
most  important  passages.  I  regard  the  discussion  on  f.  i6a  b-164  b  as  goTemlng  all  that 
is  said  in  other  parts  of  the  book.  Here  Bracton  is  expressly  answering  the  question. 
Within  what  time  may  I  eject  my  disseisor?  Then  see  t  165  b,  168  Qxub  8),  183  b- 
184  b,  195  b,  196,  ao5,  ao9-aiob,  aia  b  (line  23);  also  f.  30  b-31  b,  51  b-sa  b.  It 
seems  to  me  dear  that  Bracton  in  speaking  of  time  has  but  two  sets.of  phrases,  (a)  post 
longum  tempus,  post  longum  intervallum,  post  lonffam  et  pacificam  seisinam,  ftc.,  (ft) 
statim,  incontinenti,  nullo  interrallo,  flagnnte  disseisina,  &o. ;  the  disseisor  who  is  not 
ejected  while  the  disseisin  is  '  flacrant,*  is  not  ejected  until  after  <  a  long  seisin.*  As  to 
excepting  against  a  plaintiff  that  his  possession  was  acquired  vi ;  contrast  what  is  said  on 
f.  100,  line  6  (a  passage  not  very  intelligible  as  it  stands)  with  f.  aiob,  lines  7-13, 
where  Bracton  quotes  the  Institutes  '  is  qui  dejecit  cogitur  ei  restituere  possessionem, 
licet  is  ab  eo  qui  vi  dejecit  vi,  clam,  yel  precario  possidebat.'  Hie  Nonnans  seem  to 
have  come  to  a  different  result  in  developing  their  assise,  and  to  have  refused  this 
remedy  to  a  plaintiff  who  had  obtained  his  seisin  by  force  used  against  the  defendant. 
See  HeuiJer,  pp.  371-a. 


40 


THE  LAW  OF  SETTLEMENT  AND  REMOVAL. 

EVERY  lawyer  will  agree  that  a  prime  cause  of  the  deficiencies 
observable  in  our  local  government  is  to  be  found  in  the 
state  of  the  law  which  concerns  local  authorities.  The  bulk  and 
confusion  of  the  law  of  local  government  have  been  repeatedly 
denounced,  with  much  energy,  if  almost  without  result.  But  these 
evils  would  not  be  remedied  merely  by  passing  such  an  Act  as 
successive  Ministries  have  promised,  for  the  consolidation  of  admin- 
istrative areas  and  authorities.  A  complete  code  of  local  admin- 
istrative law  will  be  necessary.  If  codification  is  desirable  with 
respect  to  laws  administered  by  experts,  how  much  more  desirable 
must  it  be  with  respect  to  laws  administered  by  boards  of  shop- 
keepers, farmers,  or  country  gentlemen  who  hold  office  for  periods 
too  short  to  allow  of  a  thorough  acquaintance  with  public  business, 
boards  whose  sole  legal  adviser  is  a  busy  and  not  always  a  learned 
solicitor!  Such  a  codification  of  the  law  relating  to  local  govern- 
ment would  naturally  reduce  it  under  three  principal  heads:  (i) 
Constitution  of  Local  Authorities ;  (2)  Local  Finance ;  (3)  Administra- 
tive Functions.  It  is  pretty  well  agreed  that  the  law  comprised 
under  either  of  the  first  two  heads  might  be  brought  within  a 
fraction  of  its  present  size,  that  one  and  the  same  authority  is 
quite  competent  to  make  roads,  suppress  unwholesome  nuisances, 
and  relieve  the  poor ;  that  money  for  these  purposes  can  be  raised 
just  as  well  under  one  name  and  by  one  machinery  as  under  many 
names  and  by  many  machineries.  The  law  comprised  under  the 
third  head  does  not  admit  of  so  much  compression,  becatise  it 
treats  of  matters  really  various  in  kind.  Making  a  road  is 
a  different  process  from  relieving  the  infirm  poor  or  teaching 
children  to  read  and  write.  Still  the  law  which  regulates  adminis- 
trative functions  might  be  abridged  and  simplified  in  a  degree 
w:hich  can  more  easily  be  illustrated  than  described.  As  a  primary 
subdivision  of  this  law  let  us  take  the  law  which  regulates  the 
function  of  poor  relief;  and  in  this  subdivision  let  us  take  the 
title  of  Settlement  and  Removal  of  the  Poor. 

Settlement  is  defined  in  Bum's  'Justice,'  vol.  iv.  p.  316,  as  Hhe 
right  acquired  in  any  of  the  modes  pointed  out  by  the  poor-laws, 
to  become  a  recipient  of  the  benefit  of  those  laws  in  that  parish  or 
place  which  provides  for  its  own  poor  where  the  right  has  been  last 
acquired.'     It  might  have  seemed  possible  to  state  with  tolerable 
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brevity  the  modes  of  acquiring  and  losing  a  settlement.  But  the 
statutes  relating  to  the  subject  are  more  than  thirty  in  number,  and 
their  number  gives  no  measure  of  their  difficulty.  As  Mr.  Fitz- 
gerald expressed  it  in  giving  evidence  before  the  Committee  of  the 
House  of  Commons  which  sat  to  consider  the  subject  a  few  years 
ago,  *  New  law  is  frequently  engrafted  on  the  old  without  repealing 
the  old,  so  that  it  becomes  difficult,  even  for  a  lawyer,  and  almost 
impossible  for  a  layman,  to  know  what  the  law  really  is.'  But  the 
statutes  are  a  trifle  to  the  case  law.  The  cases  indexed  under  the 
heads  of  Settlement  and  Bemoval  in  the  latest  edition  of  Fisher  s 
Digest  occupy  one  hundred  columns.  More  than  five  hundred 
pages  of  Bum's  *  Justice '  are  filled  with  them.  Some,  no  doubt, 
are  obsolete,  for  where  the  statutes  have  never  undergone  revision, 
cases  linger  on  the  books  for  years  after  they  have  become  useless 
or  dangerous.  Still  the  operative  law  of  settlement  and  removal 
remains  bulky  and  obscure,  and  is  thoroughly  understood  by  few 
professional  men,  whether  barristers  or  solicitors. 

The  object  of  this  paper  is  to  show  briefly  the  growth  of  the 
statute  law  dealing  with  this  subject,  and  to  suggest  how  that  law 
might  now  be  rectist.  The  statute  law  has  grown  up  without  any 
clear  intention  or  methodic  plan  on  the  part  of  the  Legislature. 
It  is  well  known  that,  as  early  as  the  12th  year  of  Richard  II, 
strict  laws  were  passed  for  the  repression  of  vagrancy.  Naturally 
it  was  the  object  of  these  laws  to  make  the  destitute  poor  withdraw 
to  places  w;here  they  had  resided  or  where  they  had  been  bom. 
There,  at  least,  they  would  have  to  be  relieved,  however  grudgingly. 
In  this  way  the  vagrant  laws  insensibly  established  two  modes 
of  procuring  a  settlement ;  namely,  birth  and  residence.  But 
the  modem  law  of  settlement  dates 'from  the  well-known  statute 
13  &  14  Car.  n.  c.  12,  which  first  organized  the  system  of  removal 
of  the  poor  by  the  order  of  the  justices.  This  statute,  short  but 
incredibly  diffuse,  is  so  choice  a  specimen  of  the  old-fashioned  style 
of  drafting  statutes  that  it  deserves  to  be  quoted  at  length.  It  is  as 
follows : — 

'  Whereas  the  necessity,  number  and  continual  increase  of  the 
poor,  not  only  within  the  cities  of  London  and  Westminster  with 
the  liberties  of  each  of  them,  but  also  through  the  whole  kingdom 
of  England  and  dominion  of  Wales,  is  very  great  and  exceeding 
burthensome,  being  occasioned  by  reason  of  some  defects  in  the 
law  concerning  the  settling  of  the  poor  and  for  want  of  a  due 
provision  of  the  regulations  of  relief  and  employment  in  such 
parishes  or  places  where  they  are  legally  settled,  which  doth 
enforce  many  to  turn  incorrigible  rogues,  and  others  to  perish  for 
want,  together  with  the  neglect  of  the  faithful  execution  of  such 
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laws  and  statutes  as  have  formerly  been  made  for  the  apprehending 
of  rogues  and  vagabonds,  and  for  the  good  of  the  poor;  for 
remedy  whereof  and  for  the  preventing  of  the  perishing  of  any  of 
the  poor,  whether  young  or  old,  for  want  of  such  supplies  as  are 
necessary,  Be  it  enacted,  that  whereas,  by  reason  of  some  defects  in 
the  law,  poor  people  are  not  restrained  from  going  from  one  parish 
to  another,  and  therefore  do  endeavour  to  settle  themselves  in  those 
parishes  where  there  is  the  best  stock,  the  largest  commons  or 
waste  to  build  cottages,  and  the  most  woods  for  them  to  bum  and 
destroy;  and,  when  they  have  consumed  it,  then  to  another  parish  ; 
and  at  last  become  rogues  and  vagabonds,  to  the  great  discourage- 
ment of  parishes  to  provide  stocks,  where  it  is  liable  4o  be  devoured 
by  strangers :  Be  it  therefore  enacted,  that  it  shall  and  may  be 
lawful,  upon  complaint  made  by  the  churchwardens  or  overseers 
of  the  poor  of  any  parish  to  any  justice  of  peace,  within  forty  days 
after  any  such  person  or  persons  coming  so  to  settle  as  aforesaid  in 
any  tenement  under  the  yearly  value  of  ten  {9ounds,  for  any  two 
justices  of  the  peace,  whereof  one  to  be  of  the  quorum,  of  the 
division  where  any  person  or  persons  that  are  likely  to  be  chargeable 
to  the  parish  shall  come  to  inhabit,  by  their  warrant  to  remove 
and  convey  such  person  or  persons  to  such  parish  where  he  or 
they  were  last  legally  settled,  either  as  a  native  householder, 
sojourner,  apprentice,  or  servant,  for  the  space  of  forty  days  at  the 
least,  unless  he  or  they  give  sufficient  security  for  the  discharge  of 
the  said  parish  to  be  allowed  by  the  said  justices/ 

Well  might  the  Poor  Law  Commissioners  of  1834  observe  of  this 
statute  that  *  never  was  such  important  legislation  affected  by 
means  of  exceptions,  qualifications  and  hints.'  The  object  of  the 
Act  was  simply  to  empower  the  justices,  upon  the  complaint  of  the 
churchwardens  or  overseers^  to  remove  from  a  parish  any  new- 
comer whom  they  thought  likely  at  any  time  to  require  relief  from 
the  poor-rate.  Such  a  law  might  easily  be  made  the  instrument  of  the 
grossest  tyranny,  and  did  actually  inflict  wide  and  deep  injury  upon 
the  labouring  poor.  It  practically  confined  to  the  parish  in  which 
he  bad  obtained  a  settlement  the  man  who  had  no  property  but  his 
labour.  In  every  other  parish  he  was  liable  to  be  taken  up  and 
removed  on  the  presumption  that  he  might  hereafter  become  a 
pauper.  The  cruelty  of  subjecting  the  mass  of  the  people  to  such 
an  arbitrary  power  was  so  evident  that  the  Act  provided  that  it 
should  not  be  exercised  unless  within  forty  days  of  the  arrival  of 
new  inhabitants  in  a  parish.  When  the  forty  days  had  expired, 
the  power  of  removal  was  lost.  Thus,  by  indirect  inference,  forty 
days'  residence  in  a  parish  gave  a  settlement  there.  Again,  the 
Act  provides  that  persons  liable  to  removal  are  to  be  removed  '  to 
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such  parish  where  he  or  they  were  last  legally  settled,  either  as  a 
native  householder,  sojourner,  apprentice,  or  servant /or  tAe  space  of 
forty  day 9  at  the  least.*  By  force  of  these  words  forty  days'  residence 
became  the  means,  not  only  of  acquiring  a  new  but  also  of  losing 
an  old  settlement.  The  Act  expressly  provided  that  persons  settling 
in  a  tenement  of  the  yearly  value  of  i^'io  should  be  exempt  from 
its  operation,  and,  in  this  way,  the  occupation  of  such  a  tenement 
gave  a  settlement.  Birth,  too,  was  recognized  as  giving  a  settle- 
ment. The  effect  thus  given  to  birth  and  residence  seems  to  have 
been  a  recognition  of  the  provisions  of  the  common  law.  The 
common  law  also  recognized  estate,  or  property  in  land,  as  conferring 
a  settlement  on  the  owner,  and  marriage  as  conferring  upon  the 
wife  the  husband's,  and  birth  as  conferring  upon  the  legitimate 
child  the  father  s  settlement. 

The  Act  of  the  3rd  year  of  William  and  Mary,  c.  11,  completed 
the  list  of  modes  of  acquiring  settlement  by  adding  (i)  the  exercise 
of  any  public  annual  office  or  charge  in  a  parish  for  a  whole  year, 
(ii)  being  charged  with  and  paying  a  share  towards  the  public 
taxes  or  levies  of  the  parish,  (iii)  being  lawfully  hired  into  the 
parish  for  one  year,  (iv)  binding  as  an  apprentice  together  with 
inhabiting  in  the  parish.  Residence  was  requisite  for  the  purpose 
of  obtaining  a  settlement  in  the  first,  second,  or  fourth  mode  ;  Rex 
V.  Woodbridge,  4  B.  &  Ad.  711 ;  Rex  v.  Ringsteady  7  B.  &  C.  607  ; 
Rex  V.  Chelmsford^  3  B«  &  Aid.  41 1 ;  and  Rex  v.  Aldstone,  a  B.  & 
Ad.  207. 

No  sooner  had  the  Legislature  created  all  these  modes  of 
acquiring  a  settlement  than  it  found  it  had  gone  too  far,  and 
began  to  impose  fresh  obstacles  to  the  acquisition.  Even  before 
the  passing  of  the  Act  last  referred  to,  an  Act  of  the  ist  year 
of  James  II  had  provided  that  the  forty  days'  residence  which 
gave  a  settlement  under  the  Act  of  Charles  II  should  be 
reckoned  only  from  the  delivery  to  the  overseers  of  a  notice  to 
be  read  in  church  and  registered  by  them.  This  notice  was  not 
required  to  be  given  by  persons  who  satisfied  the  conditions  laid 
down  in  the  Act  of  the  3rd  year  of  William  and  Mary.  Neither 
was  it  required  in  the  case  of  unmarried  persons  having  no  children. 
By  an  Act  of  the  8th  and  9th  years  of  William  HI  it  was  declared 
that  nobody  should  acquire  a  settlement  by  being  hired  into  the 
parish  unless  he  continued  a  year  in  the  same  service.  By  the  Act 
9  Geo.  I.  c.  7  it  was  declaj*ed  that  no  person  should  acquire  a 
settlement  in  a  parish  by  the  purchase  of  an  estate  there  for  less 
than  £30  longer  than  he  should  inhabit  in  such  estate.  By  the 
Act  35  Geo.  m.  c.  1 01  it  was  provided  that  no  person  coming  into 
a  parish  should  be  able  to  gain  a  settlement  by  the  delivery  and 
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publication  of  a  notice  in  writing,  or  by  paying  taxes  in  respect  of 
any  tenement,  not  being  of  the  yearly  value  of  £io.  The  Act  6 
Geo.  IV.  c.  57,  after  repealing  a  previous  Act  (59  Geo.  III.  c.  50) 
relating  to  the  same  subject,  imposes  the  following  restrictions 
upon  acquiring  a  settlement  by  renting  a  tenement:  (i)  such 
tenement  must  consist  either  of  a  separate  and  distinct  dwelling- 
house  or  building,  or  of  land ;  (ii)  must  be  rented  for  the  sum  of  £10 
a  year  at  the  least  for  the  term  of  one  whole  year ;  (iii)  must  be 
occupied  under  such  yearly  hiring ;  (iv)  the  rent,  to  the  amount 
of  £10,  must  have  been  actually  paid  for  the  t«rm  of  one  whole 
year  at  the  least.  Finally,  this  Act  was  explained  in  a  stringent 
sense  by  Act  i  Will.  IV.  c.  18. 

But  before  the  dose  of  the  last  century  the  power  of  removal 
upon  suspicion  which  the  Act  of  Charles  II  had  given  to  the  justices 
was  seen  to  inflict  intolerable  hardship  upon  the  poor,  and  much 
inconvenience  upon  employers  in  a  time  of  industrial  revolution  in 
which  the  demand  for  labour  was  varying  at  every  moment  in 
almost  every  district.  Accordingly  it  was  provided  by  the  Act 
35  Geo.  in.  c  1 01,  to  which  reference  has  already  been  made,  that 
no  poor  person  should  be  removed  from  the  parish  which  he  or  she 
was  inhabiting  to  his  or  her  place  of  settlement,  until  such  person 
should  have  become  actually  chargeable  to  the  parish.  Rogues, 
vagabonds,  and  idle  or  disorderly  persons  were  exempted  from  the 
benefit  of  this  Act.  Its  practical  effect  was  to  repeal  the  statute  of 
Charles  II,  except  in  so  far  as  that  statute  created  new  modes  of 
settlement.  And  this  was  the  condition  of  the  law  of  settlement 
and  removal  at  the  time  of  the  celebrated  Commission  appointed 
prior  to  the  Act  of  1834  to  inquire  into  the  working  of  the  poor-law. 

The  Commissioners  found  that  the  effect  of  the  law  of  settlement 
combined  with  the  law  which  granted  relief  out  of  the  rates  to 
everybody  who  asked  for  it,  without  making  any  inquiry  or  im- 
posing any  conditions,  was  to  defeat  almost  entirely  the  free  cir- 
culation of  labour.  The  burthen  of  the  poor-rate  in  almost  every 
parish  was  heavy,  and  was  always  becoming  heavier;  and  the  only 
means  then  known  of  checking  its  increase  was  to  keep  down,  and 
if  possible  diminish,  the  number  of  persons  chargeable  upon  it. 
Thus  in  a  rural  parish  the  farmer  usually  adopted  one  of  three 
courses :  (i)  to  employ  no  non-parishioners ;  (ii)  to  hire  all  his  non- 
parishioners  for  less  than  a  year ;  (iii)  to  prevent  those  whom  he 
hired  from  sleeping  in  his  own  parish.  The  inconveniences  of  the 
first  method  were  obvious ;  the  second  involved  periods  of  utter 
idleness  for  the  labourer,  and  tended  to  the  worse  practice  of  hiring 
him  by  the  month  or  even  the  day;  whilst  the  third  led  to  a 
demolition  of  cottages,  and  brought  about  evils  which  half-a-century 
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has  not  altogether  remedied.  On  the  other  hand,  the  labourer, 
accustomed  to  be  maintained  partially  or  wholly  out  of  the  rates, 
was  fearful  of  losing  his  settlement  in  a  parish  where  relief  was 
profusely  given ;  and  in  this  way  received  a  bribe  to  stay  where  he 
was  not  wanted.  The  Commissioners,  upon  consideration  of  these 
evils,  recommended  (i)  the  abolition  of  settlement  by  hiring  and 
service,  apprenticeship,  purchasing  or  renting  a  tenement,  estate, 
paying  rates,  or  serving  an  office ;  (ii)  that  the  settlement  of  every 
legitimate  child  until  the  age  of  sixteen  years  should  follow  that  of 
its  parents  or  surviving  parent ;  and  that,  on  attaining  the  above 
age  or  losing  its  surviving  parent,  it  should  be  considered  settled  in 
the  place  where  it  was  bom ;  (iii)  that  the  register  of  births  or 
baptisms  should  be  considered  presumptive  evidence  of  place  of 
birth;  (iv)  that  every  illegitimate  child  should,  until  the  age  of 
sixteen  years,  follow  its  mother's  settlement.  The  Act  based  upon 
their  Report,  4  &  5  Will.  IV.  c.  76,  abolished  altogether  settlement 
by  hiring  and  service  or  by  holding  a  parish  office;  abolished 
settlement  by  apprenticeship  in  the  case  of  persons  apprenticed  to 
the  sea-service ;  limited  settlement  by  estate  to  such  time  as  the 
owner  should  inhabit  within  ten  miles  of  the  parish ;  required  for 
settlement  by  occupying  a  tenement  the  further  condition  that  the 
occupier  should  have  been  assessed  to  and  should  have  paid  the 
poor-rate  in  respect  of  his  tenement  for  the  year ;  and  gave  effect 
to  the  recommendation  respecting  illegitimate  children.  The  ac- 
quisition of  a  settlement  by  paying  rates  and  taxes  was  not 
abolished.  But  it  has  been  virtually  annulled  by  the  requirement 
of  the  Act  of  the  35th  year  of  George  III  that  the  tenement  in 
respect  of  which  rates  and  taxes  are  paid  should  be  of  the  annual 
value  of  <3^io.  The  Commissioners  had  considered,  but  did  not 
suggest,  the  total  abolition  of  the  law  of  settlement. 

Since  the  passing  of  the  Act  of  1834  the  law  of  settlement  and 
removal  has  been  modified  principally  in  four  different  ways: 
I.  by  the  creation  of  the  status  of  irremoveability  as  distinct  from 
settlement ;  II.  by  the  substitution  for  most  purposes  of  the  common 
fund  of  the  union  for  the  several  funds  of  the  parishes  comprised  in 
it ;  III.  by  the  enactments  relative  to  the  removal  from  Eii^land  of 
paupers  bom  in  other  parts  of  the  United  Kingdom ;  IV .  by  the 
abolition  of  derivative  settlements.  Each  of  these  heads  needs  to 
be  considered  separately. 

I.  Creation  of  the  status  of  irremoveability. — By  the  first  section 
of  the  Act  9  &  10  Vict.  c.  66^  it  was  provided  that  no  warrant  should 
be  granted  for  the  removal  of  any  person  from  a  parish  in  which  he 
had  resided  for  five  years  before  the  application  for  such  a  warrant. 
By  the  Act  114  &  2$  Vict.  c.  55.  s.  i,  the  period  of  five  was  reduced 
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to  one  of  three  years,  and  by  the  Act  28  &  29  Viet.  c.  79.  8.  8,  to  a 
single  year.  Of  coiirse,  residence  in  a  prison,  workhouse,  asylum 
or  hospital,  or  residence  in  discharge  of  military  or  naval  duties, 
does  not  count  for  the  purpose  of  these  Acts.  What  degree  of 
continuity  the  residence  must  possess  is  a  point  which  has  been 
elucidated  in  many  decisions.  But  the  general  principle  which  they 
establish  seems  to  be  this :  that,  as  the  residence  must  be  voluntary 
in  order  to  give  irremoveability,  so  the  acquisition  of  irremoveability 
is  not  cut  short  by  an  absence  with  the  intention  of  returning  or 
by  an  absence  not  intended.  Thus  imprisonment  in  England,  even 
of  the  species  known  as  penal  servitude,  is  not  a  break  in  the 
residence  required  by  statute ;  R,  v.  PoUerAanworfi^  a8  L.  J.,  M.  C. 
56 ;  see  also  Reff.  v.  Whitby  Union,  39  L.  J.,  M.  C.  97.  But  where  a 
pauper  had  slept  one  night  with  his  family  in  a  new  house,  and 
returned  next  day  to  the  old  one,  upon  learning  that  he  had  broken 
his  residence,  the  residence  was  held  to  have  been  effectually 
broken ;  Newark  Union  v.  Glanford  Brigg,  2  Q.  B.  D.  52  a. 

The  above  statutes  further  create  the  status  of  irremoveability 
in  the  following  special  cases:— (i)  Wife  or  child  of  irremoveable 
person,  (ii)  Woman  residing  in  any  parish  with  her  husband  at  the 
time  of  his  death.  She  cannot  be  removed  for  twelve  calendar 
months  after  his  death,  if  she  so  long  continue  a  widow,  (iii)  Child 
under  the  age  of  sixteen  years,  residing  with  its  surviving  parent 
and  left  an  orphan,  such  parent  having  at  the  time  of  death  acquired 
irremoveability  by  residence.  The  orphan  enjoys  the  same  irre- 
moveability. (iv)  Married  woman  deserted  by  her  husband.  Such 
woman  can  acquire  irremoveability  as  if  she  were  a  widow,  and 
loses  it  only  in  case  her  husband  returns  to  cohabit  with  her. 
(v)  Persons  becoming  chargeable  in  respect  of  relief  made  neces- 
sary by  sickness  or  accident.  Such  persons  cannot  be  removed, 
unless  the  justices  state  in  the  warrant  of  removal  that  they  are 
satisfied  that  the  sickness  or  accident  will  produce  permanent 
disability. 

By  the  34th  section  of  the  Act  39  &  40  Vict.  c.  61,  a  residence  of 
three  years  and  of  such  a  character  as  would  under  the  statutes 
above  quoted  confer  irremoveability  confers  a  settlement.  In 
general,  the  enactments  relating  to  irremoveability  very  greatly 
reduce  the  practical  importance  of  the  law  of  settlement.  It  is  true 
that  a  man  may  acquire  a  settlement  in  one  parish  and  irremove- 
ability in  another,  and  that  if  he  goes  into  a  third  and  becomes 
chargeable  to  the  rates  before  a  year  is  out  he  will  be  removed  to 
the  parish  in  which  he  was  settled,  and  not  to  the  parish  in  which 
he  was  irremoveable.  But  it  is  hard  to  see  what  difference  this 
makes  to  the  pauper  or  to  the  ratepayers.    Upon  the  whole,  it  may 
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be  supposed  that  one  case  will  balance  another,  and  that  the  bur- 
then is  in  the  long  run  much  the  same.  It  would  have  been  better 
to  recast  the  law  of  settlement  than  to  have  invented  the  new 
status  of  irremovcability. 

II.  Substitution  of  the  common  fund  of  the  union  for  the  several 
funds  of  the  parishes  comprised  in  it. — By  the  Poor  Law  Amend- 
ment Act  of  1834  it  was  provided  that  each  of  the  parishes  in  a 
union  formed  under  that  Act  should  be  separately  chargeable  with 
the  expense  of  its  own  poor,  whether  relieved  in  or  out  of  the 
workhouse.  By  the  Union  Chargeability  Act  of  1865  this  enact- 
ment was  repealed,  and  all  the  cost  of  relieving  the  poor  was 
thrown  upon  the  common  fund  of  the  union.  As  the  object  of  the 
law  of  settlement  is  to  protect  each  locality  from  the  expense  of 
relieving  paupers  who  have  no  claim  upon  it,  the  Union  Charge- 
ability  Act  destroys  the  practical  importance  of  settlement  as 
between  parishes  in  the  same  union.  As  there  are  in  England 
about  650  unions  and  nearly  15,000  parishes,  the  substitution 
of  the  larger  for  the  smaller  area  has  effected  a  considerable 
change. 

lU.  The  enactments  relative  to  the  removal  from  England  of 
paupers  bom  in  other  parts  of  the  United  Kingdom. — There  are 
now  in  force  five  Acts  of  this  description:  the  Act  8  &  9  Vict, 
c.  117,  the  Act  10  &  II  Vict.  c.  33,  the  Act  24  &  25  Vict.  c.  76,  the 
Act  25  &  26  Vict.  c.  113,  the  Act  26  &  27  Vict.  c.  89.  The  general 
rule  in  the  case  of  paupers  having  no  settlement  is  that  they  are  to 
be  relieved  in  the  place  where  they  happen  to  need  relief.  As  the 
English  poor-law  was  operative  only  in  England,  it  follows  that 
poor  persons  who  came  from  Scotland,  Ireland,  the  Isle  of  Man,  or 
the  Channel  Islands,  and  had  not  acquired  a  settlement  here,  had 
no  settlement  at  all.  If  they  needed  relief,  therefore,  they  became 
chargeable  upon  the  place  where  they  were  residing.  For  many 
years  no  great  inconvenience  appears  to  have  resulted  from  this 
state  of  things.  But  in  this  century  the  growth  of  a  poor  popula- 
tion in  Ireland  and  Scotland,  together  with  new  facilities  for 
emigration,  produced  an  influx  of  paupers  into  many  districts  of 
England.  The  Act  of  the  8th  and  9th  years  of  Victoria,  which 
repeals  several  previous  enactments  relating  to  the  same  subject, 
provides  that  the  guardians  or  overseers  may  summon  any  person 
bom  out  of  England  but  within  the  United  Kingdom  and  actually 
in  receipt  of  relief  before  two  justices,  who,  upon  hearing,  may 
make  a  warrant  for  his  removal  at  the  expense  of  the  parish.  A 
subsequent  Act  dispensed  with  the  necessity  of  taking  out  a  sum- 
mons. There  is  nothing  in  these  Acts  to  caJl  for  notice  except  that 
which  they  have  in  common  with  all  the  legislation  upon  this 
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subject — their  patchwork  character.  Take  one  instance.  The  Act 
24  &  25  Vict.  c.  76  contains  certain  provisions  respecting  the 
removal  of  paupers  from  England  to  Ireland.  The  Act  25  &  26 
Vict.  c.  J 13,  dealing  with  removals  from  England  to  Scotland 
and  from  Scotland  to  England  and  Ireland,  repeats  all  the  provi- 
sions of  the  former  Act,  but  makes  no  attempt  to  consolidate 
the  law.  There  is  no  law  for  the  removal  of  English  paupers  from 
Ireland. 

IV.  Abolition  of  derivative  settlements. — By  s.  35  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876,  it  is  provided  that 
'  no  person  shall  be  deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate  or  otherwise,  except  in 
the  case  of  a  wife  from  her  husband^  and  in  the  case  of  a  child 
under  the  age  of  sixteen,  which  child  shall  take  the  settlement  of 
its  father  or  of  its  widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shall  retain  the  settlement  so  taken  until  it  shall  acquire 
another.'  This  enactment  carries  out  a  recommendation  of  the 
Poor  Law  Commission  of  1 834.  Its  object  is  to  prevent  the  tracing 
of  settlements  back  through  two  or  three  generations.  Thus  if  a 
child,  having  no  settlement  of  its  own,  has  a  parent  who  has  only 
a  derivative  settlement,  the  child  is  to  be  taken  to  be  settled  in  its 
place  of  birth. 

We  have  now  traced  in  outline  the  history  of  the  law  of  settle- 
ment and  removal  of  the  poor.  During  this  century  it  has  steadily 
increased  in  bulk  and  decreased  in  importance.  At  a  time  when 
the  law  of  poor-relief  was  bad  and  its  administration  was  worse ; 
when  the  poor  believed  that  they  had  a  right  to  unlimited  and 
unconditional  out-door  relief,  and  the  parochial  authorities  paid 
wages  out  of  the  rates ;  when  the  poor-rate  was  constantly  becoming 
more  burthensome,  and  in  one  or  two  places  had  made  the  culti- 
vation of  the  land  unprofitable ;  at  such  a  time  it  was  natural  that 
every  parish  should  try  to  surround  itself  with  an  impassable 
barrier  against  the  invasion  of  new  crowds  of  paupers.  Even  then 
the  protection  given  by  the  law  of  settlement  cost  a  heavy  price  in 
the  expense  of  litigation  and  removals.  But  with  a  reform  in 
administration  and  in  public  ideas,  the  law  of  settlement  lost  most 
of  its  virtue.  The  Committee  of  the  House  of  Commons  which  sat 
in  1879  recommended  that  in  England  the  law  of  removal  should 
be  abolished,  and  that,  for  the  purposes  of  poor-relief,  settlement 
should  be  disregarded.  With  respect  to  seaport  towns,  however, 
they  recommended  that  persons  landing  in  a  destitute  condition 
and  immediately  applying  for  relief  there  should  be  chargeable  to 
the  place  of  their  settlement  for  out-door  relief. 

The  witnesses  examined  before  the  Committee  were  not  unani- 
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mous  in  going  so  fax.  It  was  agreed  that  the  law  of  removal  was 
of  little  actual  use,  that  removals  often  involved  hardship,  and  that 
the  procedure  was  expensive.  It  was  stated  that  in  one  union  the 
mere  legal  expenses  of  removal  came  to  £6  ii«.  7^.  per  head. 
Several  recommendations  were  made : — that  one  year*s  residence  in 
a  union  and  birth  should  be  the  only  heads  of  settlement,  certain 
derivative  settlements  being  retained ;  that  chargeability  orders 
should  be  substituted  for  removal  orders,  so  that  a  pauper,  whilst 
relieved  in  the  place  where  he  applies  for  relief,  would  be  paid  for 
by  the  place  of  his  settlement ;  that  the  county  rate,  which  is  now 
in  certain  cases  chargeable  for  lunatics  and  for  the  burial  of  bodies 
washed  on  shore,  should  be  made  chargeable  in  other  cases.  The 
first  of  these  recommendations  is  clearly  right.  After  a  year's 
residence  a  person  becomes  irremoveable  under  the  present  law,  so 
that  the  financial  efiect  is  nearly  the  same  now  as  if  the  change 
bad  been  made.  The  distinction  between  settlement  and  irremove- 
ability  is  not  justified  by  its  usefulness. 

The  improvements  required  in  the  law  of  settlement  and  removal 
are,  roughly,  three.  The  first  is  to  simplify  and  facilitate  the  acqui- 
sition of  a  settlement.  This  might  be  eflTected  in  the  way  just  men- 
tioned. The  second  is  to  repeal  the  Acts  for  the  removal  from  England 
of  paupers  born  elsewhere  in  the  United  Kingdom.  The  poorest 
districts  of  Scotland  and  Ireland  have  been  so  much  reduced  in 
population,  and  the  preference  of  emigrants  for  new  countries  is 
now  so  firmly  established,  that  we  need  not  fear  any  noticeable 
accession  to  our  paupers  from  the  sister  kingdoms.  At  the  same 
time,  it  seems  doubtful  whether  anj'thing  would  be  gained  by 
abolishing  the  power  of  removal  from  one  English  union  to  another. 
The  power  is  not  much  used  at  present ;  but  it  is  held  in  reserve ; 
it  may  be  wanted  later,  and  its  existence  is  a  check  upon  vagrancy. 
A  settlement  having  been  made  easy  of  acquisition,  and  the  grant- 
ing of  relief  having  been  guarded  with  proper  conditions,  removals 
would  become  rare  and  their  cost  would  be  inconsiderable.  Lastly, 
we  require  a  consolidation  of  all  the  law  of  settlement  and  removal 
which  will  be  left  after  making  the  above  changes.  The  task  is 
not  really  formidable.  The  reported  cases  are  very  numerous,  but 
they  contain  in  proportion  less  learning  than  usual.  The  subject  is 
a  mere  branch  of  administration,  which  can  be  dealt  with  briefly, 
and  would  be  so  dealt  with  had  we  anything  which  could  be  called 
a  Legislature. 

The  history  of  the  law  of  settlement  may  be  more  easily  grasped 
by  reference  to  the  following  table,  copied  from  the  one  given  in 
the  Appendix  to  the  Repoi*t  of  the  Committee  of  the  House  of 
Commons  to  which  we  have  referred. 

VOL.  IV.  E 
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COMPULSORY  PILOTAGE. 

WHEN  a  vessel  in  the  ordinary  course  of  navigation  by  the 
negligence  of  those  on  board  runs  into  another  ship,  it 
seems  reasonable  that  the  owner  of  the  offending  vessel  should  be 
liable  in  damages  to  the  owner  of  the  injured  ship.  Yet  by  the 
law  of  England  he  is  in  many  cases  under  no  such  liability.  If  his 
vessel  was,  as  the  phrase  goes,  in  charge  of  a  compulsory  pilot,  and 
the  negligence  which  caused  the  loss  was  the  negligence  of  the  pilot 
alone,  the  sufferer  by  the  collision  is  practically  without  a  remedy. 
True  it  is  that  he  may  bring  his  action  against  the  pilot  who  did 
the  wrong,  but  in  most  cases  this  would  be  worse  than  useless,  for 
the  pilot,  a  seafaring  man  of  slender  means,  is  seldom  worth  suing, 
and  money  spent  in  taking  proceedings  against  him  would  be 
thrown  away.  To  an  action  against  the  owner  of  the  offending 
vessel  the  answer  of  the  Courts  is  this :  So  that  you  may  recover 
damages  against  the  defendant  you  must  prove  negligence  in  him 
or  in  his  agents;  but  the  ship  that  fouled  yours  was  not  being 
navigated  by  the  defendant,  nor  by  his  agents ;  she  was  in  charge 
of  a  pilot  placed  on  board  her  by  the  law ;  his  was  the  hand,  or  his 
the  order,  that  drove  her  against  your  vessel;  your  remedy  is 
against  him  alone.  This  may  be  good  logic,  as  it  undoubtedly  is 
good  law,  but  it  is  hard  upon  the  owner  of  the  injured  ship. 
Hardship  and  grievous  loss  there  is  in  many  cases  where  uninsured 
shipowners  and  cargo-owners  have  their  property  destroyed  in 
collisions  for  which  they  are  entirely  free  from  blame.  Insurance, 
no  doubt,  mitigates  the  loss,  but  in  the  long  run  it  comes  home  to 
the  owners  of  carefully  navigated  ships,  for  underwriters  must  live, 
and  premiums  must  be  fixed  at  an  amount  sufficient  to  cover  colli- 
sions caused  by  carelessly  navigated  ships,  from  the  owners  and 
pilots  of  which  no  damages  are  recoverable.  But  what  if  there  is 
no  insurance  ?  Who  pays  for  the  very  heavy  losses  inflicted  every 
year  upon  the  owners  of  property  afloat  in  the  Thames  by  steam* 
ships  conducted  up  and  down  the  river  by  compulsory  pilots? 
Mr.  Lee,  barge-owner  of  Rochester,  in  his  evidence  before  the 
Pilotage  Committee  of  1870  throws  some  light  upon  this  question. 
In  one  year  he  had  property  destroyed  by  the  negligence  of 
compulsory  pilots  in  charge  of  steamships  in  the  Thames  to  the 
amount  of  £900.  Of  this  sum  not  a  farthing  was  recovered.  In 
the  four  years  1863-1867  over  £6000  was  lost  by  owners  of  small 
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sailing  craft  in  the  river  from  the  same  cause,  and  of  this  only  £660 
was  recovered.  Only  the  other  day  the  Girdler  lightship  herself  was 
sunk  on  her  station  at  the  mouth  of  the  Thames  by  a  heavy  steam- 
ship, the  Indus^  in  charge  of  a  compulsory  pilot,  and  it  is  still 
uncertain  whether  her  owners  will  recover  a  farthing  of  their  loss. 
The  case  has  already  been  before  two  Courts,  which  have  arrived  at 
contrary  conclusions  as  to  the  liability  of  the  Indus  owners,  and  it 
is  understood  that  an  appeal  to  the  House  of  Lords  is  pending. 
There  is  a  certain  irony  about  this  case  of  the  Indus^  for  the  owners 
of  the  sunken  lightship  are  the  Trinity  House  itself,  the  very 
pilotage  authority  that  licensed  the  pilot  of  the  ship  that  did  the 
damage.  These  are  only  instances  of  hundreds  of  collisions  for 
which  there  is  practically  no  redress.  The  records  of  the  Admiralty 
Courts  abound  with  cases  in  which  sufferers  by  coUisions  have 
appealed  to  the  law  and  have  failed  in  their  actions  solely 
because  the  wrong-doing  vessel  was  at  the  time  of  the  collision 
being  navigated  by  a  compulsory  pilot.  As  stated  above,  the 
remedy  against  the  pilot  is  practically  worthless,  but,  as  if  to 
make  this  doubly  sure,  the  Legislature  has  provided  that  in  no 
case  shall  a  London  Trinity  House  pilot  be  liable  beyond  the 
sum  of  £100. 

The  history  of  the  legislation  which  has  produced  this  striking 
example  of  a  wrong  without  a  remedy  is  as  follows.  Prior  to  the 
eighteenth  century,  pilotage  appears  to  have  been  free  for  all  ships 
throughout  the  United  Kingdom.  Long  before  this  date,  probably 
from  the  earliest  days  of  our  mercantile  marine,  there  existed  a 
class  of  men  skilled  in  conducting  vessels  through  the  outlying 
sands  and  dangers  which  infest  our  coasts,  and  these  men  associated 
together  in  guilds  were  controlled  by  the  London  Trinity  House 
and  other  corporations  created  by  charter  at  least  as  early  as  the 
sixteenth  century.  But  it  does  not  appear  from  the  statute  book 
that  the  employment  of  a  pilot  was  obligatory  upon  ships  until  the 
year  1716.  Lri  that  year  an  Act  (3  Geo.  L  c.  13)  was  passed,  by  the 
preamble  of  which  it  was  declared  that  '  the  very  useful  and  well 
regulated  society  or  fellowship  of  pilots  of  the  Trinity  House  of 
Dover,  Deal,  and  the  Isle  of  Thanet,  who  have  always  had  the  sole 
piloting  and  loadmanage  of  all  ships  and  vessels  fi-om  the  said 
places  up  the  rivers  Thames  and  Medway,  .  .  .  hath  been  much 
discouraged,  and  several  ships  and  vessels  with  their  cargo  and 
mariners  have  been  lost  or  in  the  utmost  danger  and  hazard  by 
reason  of  their  neglect  to  take  properly  qualified  Trinity  House 
pilots.'  The  Act  creates  in  favour  of  the  privileged  pilots  a 
monopoly  of  pilotage  from  the  places  above  named  up  the  Thames 
and  Medway,  and  it  imposes  a  penalty  upon  unlicensed  persons 
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undertaking  to  act  as  pilots;  it  provides  for  the  licensing  of  120 
pilots,  but  (sect.  3)  expressly  declares  that  shipmasters  may  choose 
their  own  pilot.  Pilotage  therefore  to  London  for  inward-bound 
ships  was  regulated  only  not  made  compulsory  by  this  Act.  The 
next  Act,  5  Geo.  II.  c.  ao  (1732),  dealt  with  the  London  Trinity 
House  pilotage,  that  is  pilotage  for  outward-bound  ships  through 
the  Downs,  and  ships  entering  or  leaving  the  Thames  by  the  Swin 
(or  North)  Channel.  This  Act  does  not  in  terms  make  pilotage  for 
such  ships  compulsory,  though,  from  an  express  provision  (sect,  i) 
which  it  contains  to  the  effect  that  nothing  in  the  Act  shall  oblige 
colliers  or  coasters  to  take  a  pilot,  it  looks  as  if  the  intention  of  the 
Legislature  was  that  in  other  cases  pilotage  should  be  compulsory. 
The  next  Act,  48  Geo.  III.  c.  104  (1808),  for  the  first  time  imposes 
a  penalty  upon  ships  refusing  to  take  a  pilot.  This  penalty, — 
payment  of  double  pilotage, — was  continued  in  181 2  by  52  Geo.  III. 
c.  39.  This  Act  contains  a  new  feature,  namely  (sect.  30)  an  express 
exemption  of  shipowners  £i*om  liability  for  loss  or  damage  caused 
by  the  negligence  of  a  licensed  pilot.  The  exemption  is  not  in 
terms  confined  to  cases  where  the  employment  of  the  pilot  is 
obligatory,  though  this  probably  was  the  intention,  and  may  have 
been  the  effect  of  the  Act.  Up  to  this  time  the  modem  doctrine  of 
the  owner  s  non-liability  upon  the  ground  that  the  pilot  is  not  his 
agent  had  not  been  promulgated,  and  from  the  terms  of  the  enact- 
ment above  referred  to  it  would  seem  that  the  contrary  had  been 
assumed  to  be  the  law.  The  next  Act  (1825),  6  Geo.  IV.  c.  125, 
which  repeals  all  previous  Acts,  is  very  important  in  the  history  of 
the  law  of  compulsory  pilotage.  It  enacts  (sect.  19)  that  the  master 
of  every  ship  inward  bound  to  the  Thames  shall  before  passing  the 
Brake  sand  (off  Deal)  take  the  pilot  who  shall  first  offer  and  '  shall 
give  charge  of  his  ship '  to  such  pilot.  Here  probably  we  have  the 
origin  of  the  mischievous  doctrine  which  now  obtains  in  the  Law 
Courts  that  the  pilot  supersedes  the  master  in  the  charge  of  the 
ship,  with  its  corollary  that  the  owner  is  not  liable  for  the  pilot's 
negligence.  By  the  same  Act  (sect.  55)  the  exemption  of  owners 
from  liability  'where  and  so  long  as  such  pilot  shall  be  duly 
qualified  to  have  charge  of  such  ship*  is  re-enacted;  and  the 
system  of  exempting  by  Order  in  Council  particular  classes  of 
ships  from  compulsory  pilotage  is  first  created.  The  power  to 
exempt  extended  only  to  certain  foreign  ships  where  British  ships 
of  a  similar  class  were  already  free.  In  1828  a  short  Act,  9  Geo. 
IV.  c.  86,  dealt  with  the  area  of  Cinque  Port  pilotage.  In  1840 
by  3  &  4  Vict.  c.  68  further  power  to  exempt  foreign  ships  from 
compulsory  pilotage  was  given  to  the  Queen  in  Council.  The 
power  was  seldom  exercised,  but  the  language  of  the  Act  is  worthy 
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of  notice,  for  it  distinctly  recognises  the  fact  that  pilotage  was  a 
burden  from  which  it  was  desirable  to  relieve  foreign  ships.  By 
1849  the  owners  of  passenger  steamships  had  begun  to  feel  the 
burden  of  pilotage,  and  an  Act,  l2  &  13  Vict.  c.  88,  waa  passed, 
which,  after  reciting  the  grievance  to  which  the  short- voyage  pas- 
senger steamships  were  subject  in  the  matter  of  pilotage  charges, 
provided  that  such  vessels  should  be  relieved  from  the  obligation 
to  take  a  pilot  if  their  masters  or  mates  obtained  a  pilotage  certifi- 
cate from  the  pilotage  authority  exercising  jurisdiction  over  the 
waters  in  which  the  ships  plied.  This  was  a  new  departure  in 
pilotage  law,  and  the  interference  with  the  vested  interests  of  the 
existing  pilots  was  not  approved  of  by  some  of  the  local  pilotage 
authorities.  They  seem  to  have  been  slow  in  granting  the  new- 
fashioned  pilotage  certificates,  for  in  1853  we  find  an  enactment 
(16  &  17  Vict.  c.  129,  sect.  14)  transferring  to  the  Board  of  Trade 
the  power  to  grant  pilotage  certificates  for  passenger  steamships 
where  the  local  authority  refused  to  do  its  duty.  In  the  same  Act 
there  is  a  variation  of  the  language  already  referred  to  of  the  Act 
of  1825  as  to  masters  of  ships  giving  over  the  charge  of  their  ships 
to  pilots  whom  they  are  required  to  take  on  board.  Instead  of 
requiring  the  master  to  *give  charge  of  his  ship'  to  the  pilot 
according  to  the  words  of  the  Act  of  1825,  sect.  7  of  the  Act  of 
1853  requires  him  to  'give  the  charge  of  piloting  his  ship'  to  the 
pilot.  It  does  not  appear  whether  any  alteration  of  the  law  was 
intended  by  this  change  of  words,  nor  is  the  change  noticed  in  any 
of  the  cases  dealing  with  the  question  noticed  below  as  to  the 
relative  position  and  duties  of  master  and  pilot. 

In  1854  the  Merchant  Shipping  Acts  were  codified  by  the 
Merchant  Shipping  Act  (17  &  18  Vict.  c.  104)  now  in  force,  and 
this  Act  contains  the  bulk  of  the  existing  law  touching  pilotage. 
The  general  scope  of  its  provisions  with  regard  to  compulsory 
pilotage  was  to  leave  matters  in  statu  quo,  but  in  one  important 
respect  it  extended  compulsion.  The  history  of  the  matter  was 
this.  In  the  early  days  of  steam  passenger  traffic  by  sea  there 
arose  a  cry,  similar  to  that  lately  raised  with  such  vehemence  by 
Mr.  PlimsoU  and  Mr.  Chamberlain,  for  statutory  protection  of  life 
at  sea.  One  or  two  cases  of  gross  incompetence  and  culpable 
negligence  on  the  part  of  steamship  owners  and  masters  resulting 
in  lamentable  loss  of  life  had  excited  the  public  mind,  and  a  loud 
cry  for  legislative  interference  was  raised.  Unfortunately  the 
Legislature,  under  the  direction  of  Mr.  Cardwell,  did  interfere,  and, 
together  with  some  harmless  enactments  touching  the  equipment 
and  supervision  of  passenger  steamships,  it  made  (17  &  18  Vict, 
c.  104.  sect.  354)  pilotage  compulsory  for  all  passenger  steamships 
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plying  between  places  in-  the  United  Kingdom.  The  idea  was  to 
protect  the  helpless  passenger  public  who  go  down  to  the  sea  in 
ships  by  ensuring  for  them  the  services  of  a  local  pilot.  There  is 
grave  reason  to  doubt  whether  the  good  intentions  of  Mr.  Cardwell 
have  saved  a  single  life,  but  it  is  certain  that  they  have  imposed 
upon  steamship  owners  a  heavy  burden  in  pilotage  charges.  So  heavy 
was;  the  charge  upon  passenger  steamships  trading  from  Liverpool 
that  a  compromise  was  arrived  at  between  the  pilots  who  benefited 
and  the  shipowners  who  suffered  by  the  new  law,  whereby,  in  con- 
sideration of  a  payment  by  the  shipowners  to  the  pilots  of  a  sum 
of  about  £1500  yearly,  the  pilots  agreed  not  to  force  their  services 
upon  the  ships  that  did  not  need  them.  This  seems  a  reductio  ad 
absurdum  of  the  Act  of  1854,  the  object  of  which  was,  not  to  benefit 
the  pilots,  but  to  ensure  the  services  of  a  licensed  pilot  for  every 
passenger  steamship.  In  the  result  it  has  altogether  failed  in  this 
object  so  far  as  Liverpool  is  concerned ;  yet  it  does  not  appear  that 
any  loss  of  life  has  followed. 

Such  is  the  history  of  the  general  Acts  relating  to  pilotage  in 
this  country.  Besides  the  general  Acts,  there  have  been  passed  and 
are  now  in  force  a  multitude  of  local  Acts  regulating  pilotage  in 
various  ports  and  rivers  of  the  United  Kingdom.  Some  of  these 
make  pilotage  compulsory,  and  others  leave  it  free.  The  Acts  are 
in  number  upwards  of  thirty,  and  there  are  besides  a  vast  number 
of  Orders  in  Council  giving  effect  to  pilotage  rules  made  under  the 
local  and  general  Acts  by  the  various  pilotage  authorities.  This 
maze  of  legislation,  a  marvel  qf  intricacy  and  clumsiness,  is  an 
inexhaustible  quarry  for  Admiralty  lawyers.  The  important  ques-* 
tion  in  every  case  of  a  collision  between  two  ships  is,  not  which 
ship  was  in  fault  for  the  collision,  but  was  pilotage  compulsory  for 
either  or  both  ships?  The  Acts  and  rules  bristle  with  anomalies 
and  contradictions,  and  many  of  them  are  so  clumsily  worded  that 
it  is  almost  impossible  to  construe  them  with  any  degree  of 
certainty.  To  extract  any  principle  or  reason  from  the  arbitrary 
impositions  of  and  exemptions  from  compulsion  to  employ  a  pilot 
is  altogether  a  hopeless  task.  Only  the  other  day  it  was  discovered, 
after  long  arguments  in  three  Courts  and  before  six  Judges^  that 
pilotage  for  foreign  ships  in  the  Tyne  was  not  compulsory,  but 
that  the  freedom  from  compulsion  rested  upon  an  Order  of  the 
Board  of  Trade  which  it  may  be  safely  asserted  was  not  intended 
by  the  Board  of  Trade  to  touch  the  subject.  A  few  of  the  more 
striking  anomalies  in  the  existing  pilotage  law  may  be  cited.  A 
ship  in  the  Thames  on  a  voyage  from  the  Mediterranean  must  take 
a  pilot;  the  same  ship  on  a  voyage  from  the  Baltic  need  not. 
A  British  ship  bound  to  London  from  the  Baltic  need  take  no  pilot ; 
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a  foreign  ship  must,  unless  she  enters  the  river  by  the  Swin  (or 
North)  Channel.  One  Act  enables  certain  British  ships  (without 
reference  to  passengers)  to  navigate  the  Thames  without  a  pilot  ;- 
a  subsequent  Act  enables  the  same  ships  to  navigate  the  same 
waters  without  a  pilot  only  '  when  not  carrying  passengers.'  The 
Courts  have  decided  that  these  ships  need  take  no  pilots  whether 
carrying  passengers  or  not.  A  foreign  ship  may  cany  passengers 
from  London  to  Hamburg  without  a  pilot ;  a  British  ship  may  not. 
A  passenger  ship  may  sail  from  Harwich  to  Rotterdam  without  a 
pilot,  but  not  from  London  to  Harwich.  Now  mark  the  result  of 
this  arbitrary  imposition  of  compulsory  pilotage  in  case  of  collision. 
Two  ships,  A  and  B,  come  into  the  Thames,  A  by  way  of  the  Swin, 
£  from  the  Downs  through  Prince's  Channel,  and  get  into  collision 
by  the  fault  of  their  respective  pilots ;  £  has  a  remedy,  A  has  none. 
A  homeward-bound  ship  takes  a  pilot  off  the  Lizard  or  the  Wight ; 
if  by  his  fault  she  is  in  collision  to  the  westward  of  Dungeness,  her 
owner  is  liable,  if  to  the  eastward  of  the  Ness,  he  is  free.  So  a  pas- 
senger steamship  navigated  by  a  master  who  has  a  pilotage  cei*tifi- 
cate  is  a  heavier  risk  to  her  owners  or  insurers  than  one  whose 
master  has  not  the  knowledge  or  skill  to  qualify  him  to  pilot  his 
own  vessel ;  for  if  she  fouls  another  ship  her  owners  are  liable  for 
the  damage  she  does,  whilst  a  rival  ship  whose  master  has  no 
pilotage  certificate  may  sink  other  ships  with  impunity  so  long 
as  her  compulsory  pilot  is  in  charge. 

Again,  as  to  the  outports,  it  is  difficult  to  see  why  in  some  pilotage 
is  free  and  in  others  compulsory.  Lri  the  Bristol  Channel,  generally, 
it  is  free  ;  in  the  Mersey  and  Clyde,  compulsory.  To  Cardiff  it  is 
free ;  to  Bristol  compulsory.  At  Falmouth,  though  one  of  our 
easiest  harbours,  it  is  compulsory;  so  at  Plymouth,  Dartmouth,  and 
Cowes;  yet  from  Orfordness  to  London  it  is  free.  There  is  no 
more  difficult  piece  of  navigation  than  that  through  the  out- 
lying sands  off  the  Suffolk  and  Essex  coasts  to  London,  yet  here 
pilotage  has  always  been  and  now  is  absolutely  free.  On  the  other 
hand,  if  a  vessel  calls  for  orders  at  Falmouth,  or  runs  into  Plymouth, 
Dartmouth,  or  Portland,  for  coals,  all  places  easy  of  access  in  almost 
any  weather  and  having  no  outlying  dangers,  she  must  pay  a  heavy 
pilotage.  It  passes  the  wit  of  man  to  discover  a  reason  for  the 
imposition  of  pilotage  in  the  one  case  which  does  not  apply  with 
much  greater  force  in  the  other  where  the  law  incontinently  de- 
clares pilotage  to  be  free.  This  much  at  least  is  clear,  that  regard 
for  the  safety  of  life  and  property  at  sea  has  little -or  nothing  to  do 
with  the  matter. 

But  it  is  evident  that  the  policy  of  the  Legislature  in  this  matter 
of  pilotage  has  from  time  to  time  varied  considerably.     The  Ian- 


Jan.  1888.]  Compulsory  Pilotage.  67 

guage  of  the  early  Acts  indicates  that  compulsory  pilotage  was 
established,  partly  with  a  view  to  benefit  the  pilots,  but  mainly 
with  a  view  to  save  life  and  property  at  sea.  In  the  early  part  of 
the  last  century  when  these  Acts  were  passed  there  were  no  light- 
ships, few  lighthouses  beacons  or  buoys,  and  navigation  in  narrow 
waters  was  practically  impossible  for  ships  of  heavy  draft  without 
the  assistance  of  local  pilots.  To  ensure  a  supply  of  competent 
men  it  may  well  have  been  necessary  to  create  a  monopoly  and  to 
compel  all  ships  to  employ  pilots.  But  at  the  present  day  the 
system  is  an  anomaly  and  in  many  cases  a  heavy  burden  on  ship- 
owners. About  the  mouth  of  the  Thames  there  are  hundreds  of 
seafaring  men  fully  qualified  by  local  knowledge  to  act  as  pilots, 
but  not  licensed  by  any  pilotage  authority.  Some  hundreds  of 
these  men  do  in  fact  earn  a  good  living  by  piloting  vessels  not 
required  by  the  law  to  take  a  licensed  pilot,  and  few  ships  come 
up  to  London  without  a  pilot  of  some  kind  to  assist  them  in  the 
upper  reaches  of  the  river.  The  pilotage  system  in  the  Thames  is 
therefore  at  the  present  day  partly  compulsory  and  to  a  very  large 
extent  voluntary.  Alongside  the  licensed  Trinity  House  pilots 
there  exists  a  far  more  numerous  body  of  unlicensed  men  who 
carry  on  a  great  part  of  the  pilotage  of  the  river.  The  compulsory 
system  is  gradually  giving  way  to  voluntary  or  free  pilotage,  and 
except  perhaps  for  the  purpose  of  ensuring  a  supply  of  pilots  off 
Dungeness  for  the  inward-bound  ships,  there  seems  no  reason  why 
compulsory  pilotage  in  the  Thames  should  not  be  altogether 
abolished. 

The  sti'onghold  of  compulsory  pilotage  is  Liverpool.  There  a 
very  efficient  pilotage  service  is  worked  under  a  local  Act  upon  the 
compulsory  system,  and  there  is  a  strong  opinion  amongst  Liver- 
pool shipowners  in  favour  of  the  existing  system.  The  circum- 
stances of  the  Mersey  are  different  from  those  of  the  Thames,  and 
the  arguments  in  favour  of  compulsion  at  Liverpool  carry  more 
weight  than  elsewhere.  The  exposed  character  of  the  approaches 
to  the  Mersey  necessitates  the  employment  of  powerful  pilot  vessels. 
These  are  stationed  at  particular  spots  outside  the  entrance  of  the 
river,  and  keep  the  sea  in  all  weathers  with  a  large  number  of 
pilots  on  board  to  serve  inward-bound  ships.  It  is  contended  that 
such  vessels  can  be  provided  and  maintained  only  under  a  system 
which  compels  all  vessels  to  take  or  pay  for  pilots  in  fine  weather 
as  well  as  foul.  But  it  is  not  clear  that  the  free  system,  which  has 
answered  admirably  at  Cardiff,  would  not  answer  equally  well  at 
Liverpool  At  Cardiff  the  pilots  work  independently  of  each  other 
in  small  cutters  which  pick  up  the  ships  far  down  the  Bristol 
Channel.     After  a  long  struggle,  Cardiff*,  Gloucester,  and  Newport, 
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the  rising  ports  on  the  Bristol  Channel,  freed  themselves  in  1861 
from  the  yoke  of  compulsory  pilotage  which  Bristol  tried  to  force 
upon  them.  Hence  it  is  that  pilotage  to  Bristol  remains  com- 
pulsory under  an  old  Act  of  George  III,  whilst  pilotage  to  the 
younger  and  more  thriving  ports  is  altogether  free.  No  complaints 
are  made  that  vessels  bound  to  these  ports  cannot  find  pilots,  and 
the  change  from  compulsory  to  free  pilotage  has  proved  a  great 
success.  At  Falmouth  on  the  other  hand,  where  the  compulsory 
system  of  the  London  Trinity  House  prevails,  ships  complain  that 
pilots  are  not  to  be  met  with  off  the  port  in  bad  weather.  Fal- 
mouth and  Cork  are  the  two  most  important  ports  at  which  ships 
arriving  from  foreign  voyages  call  for  orders.  Both  are  singularly 
easy  of  access  and  free  from  danger;  at  Cork  (or  Queenstown) 
pilotage  is  free,  at  Falmouth  it  is  compulsory.  An  attempt  was 
made  by  an  Act  passed  by  Mr.  Milner  Gibson  in  1862  (25  &  26 
Vict.  c.  63)  to  exempt  ships  calling  for  orders  from  the  burden  of 
pilotage,  Falmouth  being  especially  aimed  at ;  but  the  Act  is  not 
well  worded,  and  it  is  doubtful  whether  it  effects  the  object  which 
its  framers  had  in  view. 

Falmouth  is  not  the  only  port  at  which  complaints  have  been 
heard  that  the  compulsory  system  fails  to  ensure  a  supply  of  pilots 
for  inward-bound  ships  in  heavy  weather.  Nothing  can  be  worse 
for  the  shipping  interest  than  this.  It  is  of  the  last  importance  for 
a  ship  approaching  the  land  at  the  end  of  a  long  voyage  in  thick 
or  heavy  weather,  uncertain  perhaps  of  her  true  position,  that  she 
should  fall  in  with  a  pilot  before  she  finds  herself  in  narrow  waters 
and  gets  hampered  by  the  tides  and  shoals  which  it  is  the  pilot's 
business  to  keep  her  clear  of.  With  the  free  system,  competition 
drives  the  pilots  far  out  to  sea,  and  in  thick  and  heavy  weather 
they  are  sure  to  be  on  the  alert  and  on  the  look-out  for  ships. 
The  Deal  boatmen,  and  even  Thames  watermen  in  the  North 
Channel,  are  always  to  be  found  in  such  weather  cruising  far  out 
at  sea.  It  is  an  open  question  whether  the  London  pilots  should 
not  be  sent  further  down  Channel  than  Dungeness  to  board  ships 
running  up  before  a  westerly  gale,  instead  of  cruising  about,  as  is 
now  their  practice,  under  the  lee  of  the  Ness.  There  is  reason  to 
think  that  many  ships  have  got  into  trouble  and  have  been  set 
over  into  the  Boulogne  bight  by  standing  on  too  long  in  the  hope 
of  making  the  Ness  and  falling  in  with  a  pilot. 

For  fifty  years  this  question  of  free  versus  compulsory  pilotage 
has  been  agitated.  In  1870  a  strong  Committee  reported  in  favour 
of  the  free  system,  and  Bills  have  been  brought  in  for  abolishing 
compulsion,  yet  nothing  has  -come  of  it.  Mr.  PlimsoU  and  Mr. 
Chamberlain  have  twice  raised  the  cry  of  rotten  and  unseaworthy 
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ships,  but  both  refused  to  touch  the  question  of  pilotage,  on  the 
ground  apparently  that  it  had  nothing  to  do  with  loss  of  life  at  sea. 
Yet  it  can  scarcely  be  doubted  that  a  law  which  enables  the  larger 
and  swifter  and  therefore  more  dangerous  class  of  vessels  to  run 
down  others  with  impunity  tends  to  reckless  navigation  and  loss  of 
life.  The  fact  is  that  this  matter  of  compulsory  pilotage  is  so  little 
understood  by  the  public,  so  complicated  and  technical  in  its  details, 
that  no  one  likes  to  grapple  with  it.  Pilots  moreover  and  pilots' 
friends  have  votes,  and  the  Government  that  undertakes  the  aboli- 
tion of  compulsory  pilotage  will  bring  a  hornets'  nest  about  its 
ears.  These  considerations  have  greater  weight  at  the  present 
day  than  they  ever  had  before,  and  make  the  task  of  attacking  the 
pilots'  monopoly  a  dangerous  one.  Free  trade  moreover  is  just 
now  under  a  cloud,  and  free  pilotage  has  a  ring  of  free  trade  about 
it  that  makes  politicians  more  shy  than  ever  of  touching  it.  But 
this  much  should  at  all  events  be  insisted  upon,  that  compulsory 
pilotage  be  not  extended.  It  seems  doubtful  whether  even  this 
will  be  conceded,  for  this  year  a  Bill  has  been  brought  in  of  which 
the  object  is  to  compel  foreign  steamships  carrying  passengers 
between  ports  in  the  United  Kingdom  to  employ  pilots.  It  is  to 
be  hoped  that  the  Government  will  give  no  sanction  to  this  retro- 
grade proposal  ^  It  is  a  pilots'  Bill,  and  nothing  else ;  the  sugges- 
tion, of  which  some  hints  have  appeared  in  the  newspapers^  that 
by  allowing  foreigners  to  navigate  their  own  vessels  in  our  harbours 
we  are  enabling  them  to  acquire  knowledge  which  will  be  used 
against  us  in  time  of  war,  is  a  mere  blind  and  will  not  bear  a 
moment  6  consideration. 

Since  therefore  compulsory  pilotage  seems  likely  to  remain  the 
law  of  the  land  for  some  time  to  come,  it  may  be  worth  while  to 
examine  the  doctrine  of  the  Courts  which  prevents  the  sufferer  by 
collision  caused  by  the  fault  of  a  compulsory  pilot  from  recovering 
damages  from  the  wrong-doing  ship  or  her  owners.  This  doctrine 
rests  upon  the  assumption  that  the  pilot  is  not  the  agent  of  the 
shipowners,  that  the  law  which  obliges  the  shipowner  under  a 
penalty  to  employ  the  pilot  takes  the  ship  out  of  the  owner's 
charge  and  places  her  in  the  charge  of  the  pilot.  In  the  words  of 
Dr.  Lushington  {The  Peerless^  Lush.  45),  '  Where  a  person  is  com- 
pulsorily  put  on  board  a  vessel,  and  the  owner's  authority  is  super- 
seded by  legislative  enactment,  it  would  be  a  violation  of  all  justice 

^  Since  these  pages  were  in  type  this  BiU  has  been  withdrawn  upon  the  Ooyemment 
promising  to  appoint  a  Committee  to  enquire  into  the  whole  iabject  of  pilotage.  But  it 
is  an  ominous  fact  that  the  Trinity  House  has  recently  refused  to  grant  pUotage 
certificates  to  the  masters  of  foreign  steamships,  «nd  that  a  vnandamus  to  compel  it  to 
grant  such  certificates  was  refus^  by  a  Divisional  Court  in  the  presence  of  the  Law 
Officers. 
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to  hold  such  an  owner  responsible  *  for  the  negligence  of  the  pilot. 
Now  from  beginning  to  end  of  the  Merchant  Shipping  Acts  now  in 
force  there  is  no  such  enactment  as  Dr.  Lushington  suggests. 
There  is  a  section  (sect.  388)  of  the  Act  of  1854  which  relieves  the 
owner  from  liability  for  damage  caused  by  a  compulsory  pilot 
*  when  acting  in  charge  of*  his  ship ;  but  it  is  a  strong  thing  to  say 
that  these  words  by  implication  supersede  the  master's  authority 
on  board  his  ship  and  place  the  pilot  in  charge.  Surely  if  the 
Legislature  had  intended  to  make  it  illegal  for  a  master  or  the 
owner  himself  to  navigate  his  ship  when  a  pilot  is  on  board,  it 
would  have  said  so  in  express  terms.  But  neither  has  the  Merchant 
Shipping  Act  done  this  in  terms,  nor  in  practice  has  the  Act  been 
applied  in  this  way.  It  would  be  a  surprise  to  shipowners  to  learn 
that  the  right  and  the  duty  of  a  pilot  is  to  take  the  command  of 
the  ship  out  of  the  hands  of  the  owner  or  of  the  master  to  whom 
the  owner  has  entrusted  it.  On  board  well-regulated  ships  and 
with  the  best  class  of  shipowners  the  practice  is  for  the  captain  to 
retain  the  command  under  all  circumstances,  and  the  idea  of  his 
being  under  the  orders  of  a  pilot  would  not  for  a  moment  be 
tolerated.  The  decisions  of  the  Law  Courts  and  the  terms  of  the 
Merchant  Shipping  Acts  relieving  owners  from  liability  for  damage 
caused  by  the  pilot  have  no  doubt  introduced  some  confusion  into 
the  matter,  and  masters  are  unwilling  to  interfere  with  the  pilot 
for  fear  of  making  their  owners  liable  for  damage  which  they  see 
will  be  the  result  of  carrying  out  the  pilot's  orders.  But  as  a 
matter  of  discipline  on  board  ship  there  cannot  be  a  doubt  that  the 
owner  if  he  sails  his  vessel  himself,  or  his  master  if  he  does  not, 
has  the  right  to  give  any  order  to  the  helm  he  thinks  fit,  notwith- 
standing the  presence  on  board  of  a  pilot,  whether  compulsory  or 
not.  The  question  has  arisen  in  some  recent  cases  where  French, 
Suez  Canal,  or  Danube  pilots  have  been  taken  on  board  under 
compulsion  by  the  foreign  law  of  paying  the  pilotage  charges, 
whether  the  shipowner  is  liable  for  collisions  caused  by  the  negli- 
gence of  these  'compulsory'  pilots;  in  every  case  it  has  been 
decided  that  the  shipowner  is  liable.  These  cases  show  that  there 
is  no  rule  of  English  maritime  law  which  requires  the  master  of  a 
ship  to  give  over  the  charge  of  his  ship  to  a  pilot  properly  taken  on 
board ;  and  it  is  difficult  to  see  why,  if  the  pilot  is  the  agent  of  the 
shipowner  in  these  cases,  he  should  not  be  equally  his  agent  where 
the  compulsion  is  by  English  law.  A  theory  was  started  by  Dr. 
Lushington,  that  upon  grounds  of  public  policy  and  as  part  of  the 
common  law  of  the  sea  it  is  necessary  that  where  a  pilot  is  on 
board  he  should  have  command  of  the  navigation  of  the  ship. 
There  must,  it  was  said,  be  no  double  command,  no  divided  respon* 
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sibility,  or  we  shall  have  contradictory  orders  given  to  the  helm  at 
critical  moments,  and  untold  evils  will  be  the  result.  And  Beawes 
lays  it  down  that  *  after  a  pilot  is  taken  on  board  the  master  has 
no  longer  any  command  of  the  ship  till  she  is  safe  in  harbour.' 
We  doubt  whether  modem  shipowners  would  assent  to  this  pro- 
position. It  is  certain  that  some  of  the  best-known  lines  of  steam- 
ships are  navigated  upon  the  opposite  principle,  and  that  their 
masters  are  expressly  instructed  never  to  abdicate  their  command 
in  favour  of  a  pilot  who  perhaps  has  never  been  on  board  the 
ship  before  and  knows  nothing  of  her  peculiarities  or  behaviour 
under  steam  and  helm.  The  true  and  seamanlike  view  of  the 
pilot's  position  and  functions  is  that  he  is  taken  on  board  to  assist 
the  master  with  his  local  knowledge  with  regard  to  dangers,  tides, 
and  shipping  likely  to  be  met  with  ;  and  this  being  so,  the  responsi- 
bility of  every  order  to  the  helm  should  as  matter  of  law,  at  any 
rate  as  regards  third  parties  whose  ships  may  be  sunk  in  conse- 
quence of  those  orders  being  carried  out,  rest  with  the  shipowner. 
It  may  be  added,  that  the  laws  of  almost  all  foreign  countries 
accord  with  this  view.  Germany  alone  has  an  express  enactment 
similar  to  sect.  388  of  our  own  Merchant  Shipping  Act,  exempting 
owners  from  liability  for  damage  caused  by  a  compulsory  pilot 
(Art.  740,  Allgemeines  Deutsche  Handelsgesetzbuch).  As  a  set-off 
to  this  solitary  peculiarity  of  German  law  may  be  quoted  the  recent 
Statute  of  the  Dominion  of  Canada,  36  Vict.  c.  54  (Canada), 
ss.  56,  69,  which  has  reversed  the  legislation  of  the  mother  countxy 
by  expressly  enacting  that  the  shipowner  shall  be  liable  for  damage 
caused  by  a  compulsory  pilot. 

The  truth  is  that  the  statutory  exemption  of  shipowners  from 
liability  for  damage  done  by  a  compulsory  pilot  is  part  of  the 
exceptional  and  mischievous  legislation  which  exempts  shipowners 
from  liabilities  to  which  the  rest  of  the  world  is  liable  by  the 
Common  Law.  It  is  pai't  of  the  protective  system  applied  to 
shipping  matters  which  we  copied  from  the  Dutch  in  the  days  of 
our  fierce  rivalry  with  Holland  upon  the  seas  two  hundred  years 
ago.  The  Navigation  Acts,  compulsory  pilotage,  and  the  limita- 
tion of  shipowners'  liability  for  the  negligence  of  their  servants  at 
sea  are  intimately  connected  with  one  another  in  point  of  policy. 
The  Navigation  Acts  have  gone,  and  our  mercantile  marine  has 
advanced  by  leaps  and  bounds  since  their  abolition.  The  law 
which  enables  a  shipowner  to  run  down  and  sink  ships,  to  drown 
people  and  destroy  property  afloat  at  a  cheaper  rate  than  is  per- 
mitted to  other  people  still  remains.  This  law  and  the  law  of 
compulsory  pilotage,  with  its  attendant  exemption  of  shipowners 
from  liability,  are  direct  incentives  to  negligence  and  carelessness 
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in  a  business  which  above  all  others  requires  the  constant  an 
minute  attention  of  those  engaged  in  it,  namely  the  navigation 
of  ships  at  sea.  In  these  days,  when  so  many  wild  proposals  are 
being  made  for  legislative  protection  of  life  at  sea,  it  would  be  well 
to  consider  whether  the  wholesome  doctrine  of  respondeat  superior 
might  not  be  applied  with  advantage  to  the  shipowner  who  under 
cover  of  compulsory  pilotage  permits  his  ship  to  be  carelessly 
navigated  by  a  pilot  whom  he  is  at  liberty  at  any  moment  to 
supersede.  If,  as  probably  would  be  the  case,  such  a  change  in  the 
law  were  to  lead  to  the  speedier  abolition  of  compulsory  pilotage, 
it  would  be  doubly  beneficial. 

R.  G.  Marsden. 
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REGISTRATION  of  Title  has  been  established  in  the  Kingdom 
of  Prussia  ever  since  the  year  1872,  and  has  succeeded  there 
quite  as  well  as  in  our  own  Australasian  Colonies.  It  is  hoped, 
therefore,  that  the  following  short  study  will  not  be  thought  wholly 
unprofitable  at  the  present  juncture  in  England. 

In  some  respects  the  Prussian  experience  may  be  even  more 
useful  to  us  now  than  the  study  of  the  Torrens  system  in  Aus- 
tralasia. For,  first,  the  statutes  establishing  Registration  in  Prussia 
had  the  advantage  of  being  drawn  by  skilled  lawyers,  an  advan- 
tage which  wUl  be  apparent  on  the  merest  glance  at  the  two  bodies 
of  legislation  \  Next,  the  general  condition  of  land  titles,  and  the 
uses  to  which  land  is  habitually  put  in  Prussia,  furnish  a  much 
nearer  parallel  to  the  case  of  England  than  the  same  things  in 
Australasia :  and,  further,  both  in  the  detailed  development  of  the 
strong  points  of  the  system,  and  in  the  speed  and  cheapness  with 
which  sales  and  mortgages  are  conducted,  the  practical  results 
obtained  in  Prussia  appear  in  some  respects  to  be  even  better  than 
those  obtained  in  our  own  colonies.  It  is  proposed  in  the  following 
article  to  attract  attention,  as  far  as  possible,  to  those  points  in  the 
Prussian  system  which  contain  lessons  for  ourselves,  supposing  we 
choose  to  read  them. 

The  system  previously  in  force  was  Registration  of  Deeds*. 
But  the  usefulness  of  this  Deed  Registry  was  much  impaired  by 

'  The  bftd  drafUng  of  the  Torrens  Acta  !•  the  subject  of  inoessant  comment  by  the 
Aastralian  judges,  and  legal  authorities  generaUy  :  the  following  extract  firom  a  recent 
judgment  by  Sir  James  Martin,  G.  J.  of  New  South  Wales,  is  one  instance  among  many : — 
*  We  have  been  referred  to  a  number  of  sections  of  the  Real  Property  Act,  which,  as 
I  have  said  on  many  other  occasions,  is  very  badly  drawn,  and  perhaps  necessarily  so, 
as  it  was  a  novel  idea,  originated  by  a  man  who  knew  nothing  about  law,  although  he 
may  have  been  assisted  by  professional  adyisers ;  and  even  the  most  skilful  lawyers  will 
find  it  a  difiScult  matter  to  draw  such  an  Act  with  precision  and  clearness.* 

*  Begistration  was  not  requisite  for  the  validity  of  a  deed,  but  it  conferred  priority, 
as  under  our  own  Middlesex  and  Yorkshire  Acts. 
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a  practice  which  largely  prevailed  of  not  registering  conveyances 
of  land,  but  only  mortgages.  This  practice  was  the  accidental 
result  of  a  rule  of  the  Prussian  general  law  which  required 
delivery  of  possession  (our  *  livery  of  seisin ')  for  the  completion 
of  a  conveyance.  For  it  will  readily  be  seen  that  if  delivery 
of  possession  is  necessary  to  complete  a  conveyance,  a  purchaser 
has  the  less  motive  to  register  his  purchase  deed,  because  as 
long  as  he  holds  possession  no  subsequent  conveyance  can  be 
completed,  behind  his  back.  With  mortgages,  however,  it  was 
different :  no  act  on  the  land  being  required,  a  mortgagee  had 
no  means  but  registration  to  preclude  the  possible  loss  of  his 
property. 

Nor  again,  even  where  all  formalities  were  complied  with,  was 
there  any  more  absolute  protection  against  hostile  claims  than 
exists  among  ourselves  in  register  counties.  If  the  vendor^s  title 
was  impeachable,  the  purchaser's  was  too,  even  though  completed 
by  conveyance,  registration,  and  delivery  of  possession.  Nor 
was  this  all ;  it  appears  that  even  in  cases  where  the  vendor  s 
right  to  convey  the  legal  estate  was  good,  yet,  inasmuch  as  the 
doctrine  of  notice  was  pushed  by  the  Prussian  Courts  to  a  disagree- 
able length  (as  it  has  occasionally  been  pushed  by  ours),  genuine 
purchasers  for  value  were  sometimes  ousted  by  the  owners  of  prior 
equities  which  they  had  omitted  to  consider  or  inquire  for. 
Finally,  it  seems  to  have  been  thought  a  hardship  that,  though 
there  existed  (in  the  public  cadastral  survey)  what  purported  to  be 
an  exact  description  of  all  estates,  yet  that  survey  furnished  no 
guarantee  that  the  description  was  not  obsolete  and  incorrect 
owing  to  encroachments,  ripened  by  prescription,  effected  since  the 
survey  was  made. 

These  uncertainties  appear  not  to  have  been  much  complained  of 
till  about  thirty  years  ago,  when  the  long  peace  and  consequent 
increase  of  commerce  and  industry  caused  dealings  in  land  and 
mortgages  to  become  more  frequent  and  important.  In  the  year 
1857,  however,  a  resolution  of  the  Prussian  Upper  Chamber  was 
passed,  demanding  that  a  bill  reforming  the  mortgage  law  should 
be  presented  with  as  little  delay  as  possible.  In  1 860  the  Lower 
Chamber  passed  a  similar  resolution.  In  1861  and  1862  private 
members  introduced  bills  dealing  with  the  subject,  which  were  not 
carried.  In  1864  a  bill  was  drafted  by  the  Minister  of  Justice, 
and  submitted  to  the  Judges  and  the  Faculties  of  Law,  but  was 
so  severely  criticised  by  them  that  it  was  not  presented  to  the 
Legislature.  In  1868,  however,  a  partial  experiment  was  tried  ;  a 
law  was  passed  to  apply  to  the  Island  of  Riigen  and  a  part  of 
Pomerania,  where  the  ordinary  Prussian  law  was  not  in  force  ;  and 
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this  experiment  was  so  completely  successful  that  the  general  legis- 
lation could  be  no  longer  delayed,  and  accordingly,  on  the  30th  of 
November,  1868,  the  Minister  of  Justice,  Leonhardt,  presented  to 
the  Chamber  of  Deputies  a  bill  which,  with  many  amendments,  and 
after  a  long  interval  occasioned  by  the  war  with  France,  was 
ultimately  passed  into  law  on  the  aSth  of  April,  1872,  to  come 
into  operation  on  the  5th  of  May  in  the  same  year.  That  law  is 
still  in  force. 

Comparing  the  antecedent  state  of  things  in  the  two  countries,  it 
will  be  seen  that  in  Prussia  two  or  three  circumstances  existed 
facilitating  registration,  which  do  not  exist,  or  exist  only  partially, 
in  England. 

For  one  thing,  an  official  system  of  recording  ealings  with  land 
already  existed.  There  were  local  registries  in  every  market  town, 
and  a  complete  staff  of  officers  was  on  the  spot :  thus  the  initial 
expense  to  the  State,  and  the  difficulty  of  making  numerous 
appointments,  were  reduced  to  nothing. 

Next,  the  landowners  were  accustomed  to  register  their  mort- 
gages, and  possibly  some  of  their  sales ;  they  were  personally 
acquainted  with  the  registrars^  and  accustomed  to  transact  business 
with  them  ;  so  the  change  made  but  little  disturbance  in  the  ordinary 
routine  work  of  mortgage  and  sale. 

Finally,  all  mortgages  being  registered,  and  all  estates  being 
defined  in  the  cadastral  survey,  there  existed,  ready  to  hand,  public 
evidence  of  title,  of  a  kind  which,  though  not  perfectly  conclusive  in 
every  instance  or  in  every  respect,  was  still  sufficiently  good  (in 
conjunction  with  an  insurance  scheme  which  formed  an  integral 
part  of  the  new  law)  to  furnish  much  valuable  help  to  the  Govern- 
ment  in  investigating  titles.  Thus  the  difficulty  of  absolute  title 
was  much  lessened. 

It  would  seem,  however,  not  to  be  entirely  free  from  doubt  whether 
in  England  we  have  really  availed  ourselves  as  fully  as  we  might 
have  done  of  the  facilities  we  do  possess  for  granting  absolute 
titles,  or  at  any  rate  guaranteed  titles, — as  those  proposed  to  be 
entered  as  '  absolute '  under  the  Bill  of  last  session  ought  more  pro- 
perly to  be  termed.  An  inspection  of  the  sort  of  evidence  princi- 
pally relied  on  in  Prussia  for  guaranteeing  titles  will  make  this 
appear  more  clearly. 

Under  sect.  135  of  the  3rd  law  of  5  May,  1872,  what  we  should 
call  absolute  title  is  offered  to  all  who  can  furnish  either  of  the 
following  alternative  sorts  of  proofs : — 

1.  Mere  possession  for  forty-four  years : — 

2.  Possession  for  ten  years,  coupled  with  j)rinia  facie  evidence 
that  such  possession  had  a  definite  legal  commencement. 
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3.  Possession  for  less  than  ten  years,  commencing  with  a  root  of 
title  of  proved  validity,  and  either 

proof  of  possession  by  self  and  predecessor,  together,  for  ten 

years ;  or 
proof  that  the  predecessor  had  a  valid  root  of  title. 

4.  Production  of  a  *  certificate  of  ownership/  These  were  obtain- 
able under  the  old  law,  and  operated  to  bar  adverse  claims :  the 
process  of  proof  involved  (i)  public  advertisement;  (2)  proof  of 
possession ;  (3)  a  certificate  by  a  local  authority  that  the  applicant 
had  acquired  the  property  by  legal  means. 

5.  Purchase  at  a  'judicial  auction '  (Fr.  tr.  calls  the  purchaser 
'adjudicataire  k  la  suite  d'une  expropriation  forc^'). 

Possession  could  be  established  either  by  documentary  proofs, 
or  the  evidence  of  witnesses,  or  by  certificates  of  local  authorities. 

Now,  probably  the  great  frequency  of  life  estates,  and  estates 
tail,  and  long  leases,  and  the  want  of  a  previous  register  of  mort- 
gages, would  render  the  first  form  of  proof — mere  possession  for 
forty-four  years — too  precarious  for  adoption  in  this  country ; 
but  it  may  well  be  considered  whether  any  serious  risk  of  error — 
that  is  to  say,  any  greater  risk  than  a  very  moderate  insurance 
charge  would  cover — would  attach  to  our  permitting  the  other 
sorts  of  proofs  above  enumerated  to  be  offered,  where  the 
ordinary  method  of  examination  of  title  seems  likely  to  prove 
expensive. 

The  following  four  alternatives  roughly  correspond  in  English 
terms  to  the  2nd,  3rd,  4th,  and  5th  of  the  Prussian  alternatives 
given  above,  and  will  enable  the  reader  to  judge  for  himself  as  to 
the  value  of  the  last  suggestion. 

1.  Possession  for  ten  years,  coupled  with  production  of  the  last 
conveyance  or  will,  or  evidence  of  succession. 

2.  Possession  for  less  than  ten  years,  commencing  with  a  con- 
veyance for  value,  and  either 

proof  of  possession  by  self  and  predecessors  in  title  for  ten 

years ;  or 
proof  of  an  antecedent  conveyance  for  value. 

3.  Public  advertisement,  five  years'  possession,  and,  if  in  a 
register  county,  the  last  conveyance;  if  not,  an  affidavit  by  a 
solicitor  that  the  applicant  or  his  predecessors  in  title  were  pur- 
chasers for  value. 

4.  Purchase  from  the  Court,  or  under  the  Land  Clauses  Acts,  or 
from  the  Crown,  or  any  public  department. 

Possession  may  be  proved  by 

(1)  Receipts  for  land  tax  given  by  the  Land  Tax  Commissioners, 
or  receipts  for  rates  from  local  authorities. 
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(2)  Certificate  of  one  local  magistrate,  or  affidavit  of  two  local 
ratepayers,  or  one  local  solicitor. 

Should  this  suggestion  attract  any  attention  it  can  be  farther 
elaborated,  and,  if  need  be,  supported  by  argument,  but  meanwhile 
it  will  be  better  to  pass  on  to  the  less  pressing,  but  equally  important 
subject  of  the  general  features  of  the  Prussian  registration  when 
established  as  a  '  going  concern.' 

In  some  points  the  effect  of  registration  in  Prussia  is  very 
similar  to  the  effect  of  registration  under  our  own  Act  of  1 875,  in 
others  not.  The  registered  owner  is  the  only  person  who  can 
legally  transfer  or  mortgage  the  land ;  adverse  possession  has  no 
effect  upon  his  rights ;  a  registered  transfer  from  him  is  good,  even 
though  the  transferee  had  notice  of  a  prior  equity  in  another. 
(Our  Act  of  1875  is  most  unsatisfactory  on  this  latter  point: 
sections  30  and  35  are  the  only  ones  which  approach  the  subject  at 
all,  and  it  is  impossible  to  feel  any  certainty  whether  they  would 
be  held  to  affect  the  old  doctrine  of  notice  or  not.) 

The  processes  of  transfer  and  mortgage  can  be  performed  either 
at  a  distance  from  the  office,  by  writing  executed  by  both  parties 
in  the  presence  of  a  notary  or  judge  ;  or  at  the  office,  by  making 
an  oral  conveyance  before  the  registrar.  In  either  case  the  r^istrar, 
on  receiving  the  writing  or  hearing  the  oral  conveyance,  makes  the 
required  entry  (this  passes  the  property),  and  gives  the  appropriate 
certificate.  Proof  of  the  identity  of  the  transferor,  or  of  the  legal 
capacity  of  the  transferee  to  hold  and  dispose  of  land,  are  also 
required. 

As  to  settlements — life  estates,  and  reversions,  and  charges  raisable 
at  a  future  time,  for  children  of  a  marriage,  can  be  registered 
direct.  Thus  the  Prussian  (like  the  Torrens)  system  gives  more 
facilities  (oddly  enough)  for  settled  estates  than  our  own  Act  of 
1875,  which  allows  nothing  to  be  directly  registered  but  absolute 
ownership  in  freeholds  or  leaseholds. 

Actions  respecting  land  {lis  pendens)  and  sales  in  course  of  com- 
pletion can  be  noted  on  the  register,  and  when  this  is  done  all 
registered  dealings  are  subject  to  such  notes. 

Mistakes  of  the  officials  are  rectified  by  the  order  of  a  judge, 
while  the  persons  injured  (if  any)  are  compensated  for  their  loss. 
The  person  occasioning  the  error  is  first  liable,  then  the  official 
through  whose  fault  the  mistake  was  made  ;  failing  these  remedies, 
the  State  pays.  The  sui'plus  from  fees  suffices  to  cover  this  risk  ; 
in  other  words,  the  Mutual  Insurance  system  is  used.  In  fact,  no 
system  of  Registration  of  Title  that  has  had  extensive  application 
has  done  without  insurance,  and  it  is  only  to  be  wondered  at  that 
so  grave  an  omission  should  ever  have  been  tolerated  in  our  own. 

F  7, 
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Insurance  was  included  in  Lord  Westbury's  Bill  in  i86a,  but  was 
struck  out  on  the  motion  of  some  astute  member  of  the  House  of 
Commons,  who  (if  he  understood  the  effect  of  what  he  was  doing) 
must  have  thought  simply  that  the  State  might  with  justice  con- 
fiscate a  man*s  property,  but  could  not  with  prudence  undertake 
to  compensate  him  for  the  loss. 

The  system  also  presents  to  the  world  a  very  remarkable  novelty^ 
namely,  a  new  sort  of  mortgage.  The  old  German  '  Hypothek ' 
corresponds  pretty  nearly  to  our  mortgage  in  practice :  this  is  left 
undisturbed  by  the  new  system ;  but  there  is  also  introduced  a 
new  kind  called  a  '  land-charge '  (Grumheiuld).  The  land-charge 
differs  from  the  mortgage  in  that  it  is  not,  like  the  latter,  an 
accessory  to  a  personal  debt,  but  is  an  independent  interest  in  real 
estate.  Of  course,  it  is  most  commonly  created  by  way  of  security 
for  a  debt,  but  that  fact  does  not  at  all  affect  its  own  constitution. 
For  instance,  the  supposed  debt  may  be  no  debt  at  all,  the  land- 
charge  is  still  good.  The  debt  may  be  paid  off,  the  land-charge 
still  subsists  until  cancelled.  This  independence  of  personal  in- 
debtedness is  exemplified  by  the  Prussian  jurists  by  the  use  of  a 
rather  bold  metaphor.  They  say  the  estate  itself  is  the  debtor ; 
the  landowner  only  acts  for  it  as  an  attorney  or  agent  in  instituting 
the  charge. 

Peculiar  incidents  also  attach  to  the  document  which  embodies 
the  land-charge.  It  is  issued  by  the  Registrar,  and  thenceforth  has 
most  of  the  properties  of  a  bill  of  exchange.  For  instance,  neither 
capital  nor  interest  can  be  claimed  without  its  production ;  payment 
to  the  holder  is  good  payment,  and  when  paid  off,  cancellation  of 
the  document  should  be  insisted  on,  or  else  the  landowner  may  have 
to  pay  again.  A  bona  fide  holder  for  value  of  the  document  can 
always  enforce  the  claim  against  the  owner  of  the  estate.  Land- 
charges  can  be  made  out  payable  to  order,  in  which  case  they  can 
be  transferred  by  endorsement,  which  endorsement  may  be  in  blank, 
after  which  they  pass  by  mere  delivery  until  the  blank  is  filled  up. 
Coupons  for  future  interest  can  be  issued  by  the  Registrar :  these 
again  are  exactly  like  bills  payable  at  the  dates  named  on  them. 

The  holder  of  the  land-charge  has  all  the  remedies  against  the 
land  that  a  mortgagee  has.  If  a  landowner  wishes  to  discharge 
a  land-charge,  and  cannot  find  the  holder,  he  may  pay  in  the 
amount  to  the  Registrar,  and  have  the  charge  removed  from 
his  title. 

These  charges  are  said  to  be  very  popular  with  business  men, 
on  account  of  their  ready  transferability,  and  absolute  value  (so 
far  as  the  estate  holds  out).  In  a  paper  read  before  the  London 
Institute  of  Bankers  in  April  last,  the  writer  took   occasion   to 
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allude  to  these  charges,  and  the  suggestion  was  received  as  one 
specially  acceptable  to  bankers,  who,  the  Chairman  said,  would  be 
much  more  ready  to  take  real  security  if  it  carried  power  to 
transfer  at  any  moment. 

The  practical  results  of  the  Prussian  Registry  system  are  that  par- 
ties habitually  conduct  sales  and  mortgages  without  legal  assistance 
in  the  space  of  an  hour,  and  for  fees  that  are  in  many  instances  below 
even  the  Australian  scale.  A  few  of  the  fees  charged  are  subjoined. 
The  vendor  pays  no  costs.  A  notary  is  only  necessary  where  some 
complication  is  intended — such  as  that  possession  should  not  be 
given  at  once,  or  that  part  of  the  purchase  money  shall  remain  on 
mortgage,  or  the  like. 


Value  of  the 

Amount  of 
the  Mortgage. 

Germah  Fees  (these 

fees  include  all  parties). 

Compare 

English  Fees 

for  Sale  or 

Mortgage 

(two  parties 

only). 

Office  Fee. 

Notary's  Fee 
(if  one  is 
employed). 

Mortgage. 

Sale. 

£     *. 

£     8,     d. 

£ 

8. 

d. 

£    8.     d. 

£ 

3  15 

0     0     4i 

0 

0 

9 

009 

6 

30     0 

0       3       2i 

0 

6 

0 

6 

100     0 

0     5  10 

0 

9 

9 

10 

150     0 

066 

0 

10 

6 

c  14     0 

10 

300     0 

080 

0 

12 

0 

10 

1000     0 

0  14     7i 

0 

18 

9 

I     12       0 

30 

50000     0 

37  15     0 

37 

19 

0 

2     10       0 

340 

The  office  fee  includes  (i)  the  making  of  an  extract  from  the 
cadastral  survey — a  short  verbal  description  of  the  property  with  a 
reference  to  its  number  on  the  public  map.  (2)  Search  of  the 
register,  and  examination  of  the  vendor's  right  to  convey.  (3) 
Drafting  the  instrument  of  sale — usually  a  short  printed  form — 
and  completion  of  the  transfer  by  entering  in  the  register.  (4) 
Notifying  the  sale  to  the  Office  of  the  cadastral  survey.  All  this 
the  registry  officials  do  for  the  landowner  without  any  extra 
charge.  It  appears  nevertheless  that  there  remains  a  surplus  for 
the  State  after  all  working  expenses  have  been  paid. 
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The  extent  to  which  the  small  proprietors  avail  themselves  of  the 
facilities  aflForded  by  the  registry  may  be  judged  from  a  specimen 
of  a  cancelled  Prussian  mortgage  that  the  writer  has  in  his  posses- 
sion. The  mortgage  is  for  £6 :  it  is  the  nineteenth  in  order  of 
priority.  Five  of  the  prior  charges  have  been  paid  off,  the  remain- 
ing thirteen  are  all  for  odd  amounts,  varying  from  fifteen  shillings 
up  to  ^15.  It  may  safely  be  said  that  not  one  of  these  morf^gagea 
could  have  been  made  in  England  except  under  circumstances  so 
exceptional  as  to  be  quite  outside  practical  consideration. 

C.   FORTESCUE  BRICKDALE. 
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EVIDENCE  IN  CRIMINAL  CASES  OF  SIMILAR  BUT 
UNCONNECTED  ACTS. 

THE  Supreme  Court  of  New  Zealand  delivered  in  March  last  a 
judgment  in  a  Crown  case  reserved  for  their  consideration,  in 
which  they  dealt  with  an  interesting  point  in  the  law  of  evidence, 
and  one  on  which  the  existing  authorities  are  not  very  easy  to 
explain  or  to  reconcile.  This  is  how  far  upon  a  charge  of  af  specific 
crime  evidence  is  admissible  that  the  prisoner  committed  other 
crimes  of  a  like  nature  by  similar  means.  The  question  has  usually 
arisen  in  trials  for  murder  by  poisoning,  and  this  was  the  case  in 
the  present  instance. 

On  the  nth  of  October,  1886,  and  several  subsequent  days, 
Thomas  Hall  and  Margaret  Graham  Houston  were  tried  for  ad- 
ministering poison  to  Kate  Emily  Hall,  the  wife  of  the  male 
prisoner,  with  intent  to  murder  her.  Houston  was  acquitted,  but 
Hall  was  convicted  and  sentenced  to  penal  servitude  for  life. 
Stated  briefly,  the  case  against  Hall  was  as  follows : — He  was  the 
active  partner  in  a  commission  business,  and  his  affairs,  if  not 
desperate,  were  in  an  involved  state.  There  was  very  strong 
evidence  that  he  had  forged  three  promissory  notes,  which  he  had 
not  the  means  of  meeting.  He  had  insured  his  wife's  life  for 
^6000,  and  she  had  made  a  vrill  bequeathing  her  property  to  him. 
The  pecuniary  aspect  of  the  case  was  summarized  by  the  Attorney- 
General  in  his  opening,  by  saying  *  that  by  Mrs.  Hall's  death  Hall 
would  lose  an  income  of  about  £1^0^  and  come  into  the  immediate 
command  of  about  £(poo'  In  June,  1886,  Mrs.  Hall  was  confined. 
For  a  few  days  she  went  on  well,  and  then  began  to  show  symptoms 
of  antimonial  poisoning.  Before  and  after  the  time  that  followed, 
Hall  had  made  considerable  purchases  of  antimony,  colchicum,  and . 
atropia.  He  had  frequent  opportunities  of  administering  poison. 
From  the  end  of  June  to  the  15th  of  August  Mrs.  HaU  got  con- 
tinually worse,  and  at  the  end  of  that  time  analysis  of  her  excretions 
showed  that  she  had  taken  large  quantities  of  antimony.  On  the 
15th  of  August  Hall  was  arrested.  A  considerable  quantity  of 
tartar  emetic  was  found  in  his  pockets,  some  of  it  being  in  a  bottle, 
which  he  tried  to  throw  into  the  fire.  Tartar  emetic  contains 
thirty-six  per  cent,  of  antimony.  As  soon  as  Hall  was  arrested, 
all  symptoms  of  antimonial  poisoning  in  Mrs.  Hall  steadily 
diminished,  and  in  a  short  time  she  entirely  recovered.  There 
was  also  some  evidence  that  Hall  had  made  preparations  for  burn- 
ing down  his  house,  which  he  had  insured.     The  evidence  against 
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Miss  Houston  was  slight,  and  it  is  probable  that  she  would  never 
have  been  arrested  or  suspected  if  Hall's  financial  motives  for 
desiring  the  death  of  his  wife  had  been  known  to  those  who  first 
discovered  the  crime. 

On  the  24th  of  January,  1887,  Hall  was  again  put  upon  his  trial, 
being  charged  this  time  with  the  murder  of  Captain  Henry  Cain, 
the  step-father  of  Mrs.  Hall.  Cain  died  on  the  29th  of  January, 
1886,  that  is  nearly  six  months  before  the  confinement  of  Mrs.  Hall. 
He  had  been  very  ill  for  some  time  before  his  death,  and  the  theory 
of  the  prosecution  was  that  death  was  hastened  by  the  administration 
of  many  doses  of  antimony,  in  difierent  forms,  and  that  the  poison 
was  administered  by  Hall.  After  Hall's  conviction  of  the  attempt 
to  murder  his  wife,  it  was  remembered  that  Cain  before  his  death 
had  been  much  troubled  with  vomiting,  for  which  his  known  com- 
plaints did  not  satisfactorily  account.  Cain's  body  was  exhumed, 
and  considerable  quantities  of  antimony  were  discovered  in  some 
of  the  vital  organs,  and  Hall  was  consequently  charged  with  the 
murder.  There  was,  however,  very  little  evidence  against  him  of 
actual  administration,  and  the  counsel  for  the  prosecution  therefore 
tendered  evidence  that  subsequently  to  Cain's  death,  while  Hall 
and  his  wife  were  living  together,  Mrs.  Hall  had  had  antimony 
administered  to  her,  and  had  in  consequence  shown  symptoms  to 
some  extent  resembling  those  which  had  preceded  Cain's  death. 
This  evidence  was  accepted  subject  to  a  case  being  reserved,  if 
necessary,  as  to  its  admissibility,  and  the  Supreme  Court,  after 
hearing  argument,  ruled  that  the  evidence  was  inadmissible,  and 
quashed  the  conviction.  The  conviction  certainly  could  not  have 
been  obtained  vrithout  this  evidence ;  indeed  the  case  without  it 
was  so  weak  that  it  does  not  appear  that  the  judge  could  have 
permitted  it  to  go  to  the  jury. 

The  substance  of  the  admittedly  relevant  evidence  was  as  fol- 
lows:— Hall  married  Cain's  step-daughter  in  May,  1885.  Cain 
disapproved  of  the  marriage,  and  he  and  Hall  were  at  that  time 
not  on  speaking  terms.  In  October,  1885,  they  were  reconciled, 
and  from  that  time  Hall  was  a  frequent  visitor  at  Cain's  house. 
About  June  1884,  Cain,  who  was  about  seventy  years  old,  had  been 
seriously  ill,  and  his  doctor  had  attended  him  *  for  general  debility, 
feeble  action  of  the  heart,  and  senile  gangrene.'  From  the  latter 
cause  he  lost  a  toe,  but  he  got  better,  and  the  gangrenous  symptoms 
left  him.  In  July  1885  he  was  taken  ill  again,  and  became  very 
weak.  Through  August  and  September  the  doctor  from  time  to 
time  prescribed  tonics,  cough  mixture,  and  diuretics.  At  this  time 
he  was  more  or  less  suffering  from  chronic  bronchitis,  from  weak- 
ness of  the  heart,  from  some  disease  of  the  kidneys,  concerning 
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which  medical  opinions  differed  as  to  whether  it  could  properly  be 
called  Bright's  disease  or  not,  and  from  dropsy  consequent  on  the 
kidney  disease.  Early  in  November — the  reconciliation  with  Hall 
having  taken  place  in  October — the  doctor  prescribed  *an  effer- 
vescing mixture  to  relieve  sickness  probably.*  From  the  19th  of 
December  to  the  28th  of  January  the  doctor  attended  him  daily 
with  one  exception,  prescribing  diuretics,  stimulating  mixtures, 
effervescing  mixtures,  and  cough  mixtures.  From  the  end  of 
December  through  January  Cain  was  constantly  sick,  and,  getting 
steadily  worse,  died  on  the  aQth  of  January.  The  doctor  certified 
disease  of  the  kidneys  and  dropsy  as  the  cause  of  death.  During 
the  last  month  of  Cain's  life  Hall  was  in  the  habit  of  paying  him 
short  visits,  generally  twice  a  day,  when  he  would  usually  see  him 
alone.  Cain  suffered  greatly  from  thirst.  He  had  been  accustomed 
for  many  years  to  drink  whisky,  but  left  it  off  about  Christmas 
because  it  made  him  sick.  After  that  he  drank  great  quantities  of 
champagne — one  witness  said  that  he  would  drink  two  quart  bottles 
in  the  morning,  and  sometimes  two  more  at  night — as  well  as  brandy 
and  poH  wine.  When  his  body  was  opened  eight  months  after 
death  it  was  found  to  contain  a  good  deal  of  antimony,  which  he 
might  probably  have  swallowed  during  the  last  few  weeks  of  his 
life.  Antimony  was  not  contained  in  any  of  the  medicines  pre- 
scribed for  him  by  his  doctor.  As  in  the  previous  trial,  it  was 
proved  that  Hall  had  had  antimony  in  his  pockets  when  he  was 
arrested  seven  months  after  Cain's  death,  and  had  attempted  to 
throw  some  of  it  into  the  fire.  He  asserted  that  he  used  it  for 
making  cigarettes  which  he  smoked  as  treatment  for  asthma.  The 
medical  witnesses  declared  that  they  had  never  heard  of  such  a  use 
for  antimony,  that  it  would  be  of  no  use  for  such  a  purpose,  and 
that  some  cigarettes  of  Hallos  which  they  analysed  contained  no 
antimony.  The  doctors  called  for  the  prosecution  were  unanimous 
in  the  opinion  that  the  administration  of  small  doses  of  antimony 
to  a  person  in  Cain's  condition  of  health  would  accelerate  death  by 
further  depressing  the  already  depressed  vitality,  and  that  it  would 
be  likely  to  cause  vomiting.  Two  doctors  called  for  the  defence 
said  that  from  what  they  heard  of  the  symptoms  and  of  the  post- 
mortem they  thought  the  death  was  the  result  of  uremic  poisoning, 
and  that  there  was  no  reason  to  suppose  that  the  administration  of 
antimony  had  actually  accelerated  death.  It  was  proved  that  Hall 
bought  tartar  emetic  early  in  May  1885,  that  is  about  the  time  of 
his  marriage,  and  five  months  before  his  reconciliation  with  Cain. 
He  also  bought  atropia,  or  eye-drops  consisting  of  a  preparation  of 
atropia,  on  the  20th  of  May  and  the  4th  of  November  1885,  and  on 
the  28th  of  January  1886  (the  day  before  Cain  died),  and  some 
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wine  of  colchicum  on  the  I3tli  of  November,  1885.  It  appeared 
that  Hall  had  eiome  horses  and  dogs  which  suffered  at  different 
times  from  sore  eyes.  There  was  also  a  circumstantial  story  told 
by  a  bookseller  of  Timaru,  who  said  that  in  May  1885  Hall  asked 
him  for  a  book  *  treating  on  the  subject  of  antimony;'  that  he  lent 
him  Headland's  Action  of  Medicines,  which  he  bought,  but  sub- 
sequently returned  with  a  few  pages,  including  those  about  anti- 
mony, cut ;  that  he  afterwards  bought  a  copy  of  Taylor  on  Poisons, 
and  wrote  on  the  fly-leaves  at  both  ends.  The  book  was  produced 
at  the  trial,  and  bore  at  the  beginning  the  inscription,  *T.  Hall 
1882,'  and  at  the  end  'T.  Hall,  Dunedin,  1882.'  It  is  clear,  how- 
ever, firom  the  report  of  the  cross-examination,  that  this  was  not  at 
all  a  satisfactory  witness,  and  some  of  the  witnesses  for  the  defence 
thought  they  had  seen  the  book  in  question  in  Hall's  possession  in 
1 883  and  1 884.  Inasmuch  as  several  other  persons  besides  Hall  had 
access  to  Cain  during  the  last  months  of  his  life,it  is  abundantly  clear 
that  this  evidence  by  itself  could  not  have  justified  a  conviction. 

The  prosecution,  therefore,  gave,  subject  to  objection  and  to  the 
probability  of  a  case  being  reserved,  evidence  of  Mrs.  Hall*s 
symptoms  in  June,  July,  and  August,  1886,  of  the  discovery  of 
large  quantities  of  antimony  in  her  excretions,  of  Hall's  constant 
access  to  her,  of  her  cure  ensuing  immediately  upon  his  arrest,  and 
of  his  purchases  of  tartar  emetic  in  1886  on  June  i8th  and  26th 
and  August  4th,  of  colchicum  wine  on  July  5th,  17th,  31st,  and 
August  nth,  of  atropia  on  June  3rd,  of  antimonial  wine  on  June 
12th,  and  of  colchicum  and  tincture  of  colchicum  on  July  i6th. 

This  evidence  was  of  course  objected  to.  Mr.  Justice  Williams 
ruled  as  follows : — *  I  think  evidence  would  be  admissible  to  show 
that  some  other  person  to  whom  the  prisoner  had  access  exhibited 
the  same  symptoms  as  Cain  exhibited,  and  also  to  show  that  there 
was  found  in  the  excreta  of  such  person  the  same  substance  as  was 
found  in  Cain's  body.  I  think  the  cases  show  that  so  far  evidence 
is  admissible.  If,  however,  evidence  is  tendered  to  show  that  there 
was  some  motive  for  administering  this  drug  to  that  other  person, 
I  confess  to  greater  doubt'  No  evidence  to  show  motive  for 
poisoning  Mrs.  Hall  was  given,  but  the  evidence  mentioned  above 
concerning  the  attempt  on  her  life  was  given.  The  jury  found 
Hall  guilty,  and  he  was  sentenced  to  death.  The  judge  reserved  the 
point  as  to  whether  the  evidence  of  the  symptoms  of  Mrs.  Hall 
ought  to  have  been  given,  kad  the  Supreme  Court  quashed  the 
conviction  on  the  ground  that  it  ought  not. 

The  judgment  of  the  Supreme  Court  is  reported  in  full  in  the 
Olaffo  Daily  Times,  14  March,  1887,  It  deals  seriatim  with  the  three 
grounds  on  which  counsel  for  the  Crown  had  argued  that  the 
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evidence  of  matters  connected  with  the  attempt  to  murder  Mrs. 
Hall  was  admissible.  These  were: — i.  As  evidence  that  the 
administration  of  antimony  to  Cain  was  not  accidental,  a.  As 
evidence  of  another  part  of  the  same  transaction.  3.  As  evidence 
of  what  the  symptoms  of  antimonial  poisoning  are. 

I.  As  evidence  that  the  administration  of  antimony  to  Cain  was  not 
accidental.  The  Court  held  that  the  admission  of  the  evidence  on 
this  ground  could  not  be  justified,  because  there  was  no  prior 
evidence  of  any  weight  that  Hall  was  the  person  who  administered 
antimony  to  Cain.  The  evidence  of  what  happened  the  summer 
after  Cain's  death  went  to  show  less  that  the  administration  was 
intentional  than  that  Hall  was  the  person  who  administered.  '  No 
general  abstract  question  of  danger  or  accident  arose,  as  in  the 
arson  cases,  which  could  be  separable  from  and  precede  the 
particular  and  personal  question, "  Was  the  prisoner's  act  wilful  ?  "' 
It  is,  indeed,  difiicult  to  imagine  how  a  succession  of  small  doses  of 
antimony  could  have  been  given  accidentally  to  an  old  gentleman 
who  was  very  ill,  whose  diet  was  regulated  by  his  doctor,  and  in 
whose  medicines  antimony  was  not  prescribed.  In  this  part  of  the 
case  the  Court  had  to  consider  the  case  of  Be^.  v.  Geering  (18  L.  J., 
M.C.,  215, 1849),  ^^^  ^^J  seem  to  have  been  of  opinion  that  though 
Chief  Baron  Pollock  admitted  such  evidence  as  was  given  in  Halls 
case,  he  did  not  lay  down  a  rule  in  suflSciently  general  terms  to 
bind  them.  That  case  is  generalized  in  Stephen's  Digest  of 
Evidence  as  follows  (Art.  12,  Illustration  (<?)): — 

'  The  question  is  whether  the  administration  of  poison  to  ^  by  ^, 
his  wife,  in  September,  1848,  was  accidental  or  intentional. 

'  The  facts  that  ^,  C,  and  D  {A's  three  sons)  had  the  same  poison 
administered  to  them  in  December  1848,  March  1849,  and  April 
1849,  <^^  ^^^^  ^^®  meals  of  all  four  were  prepared  by  Z,  are  deemed 
to  be  relevant,  though  Z  was  indicted  separately  for  murdering  A^ 
By  and  C,  and  attempting  to  murder  JD' 

The  report  of  Eeg.  v.  Oeering  does  not  state  whether  the  unchal* 
lenged  evidenoe  pointed  decisively  to  the  guilt  of  the  prisoner,  or 
whether,  as  in  Hall's  case,  it  implied  only  that  the  poison  was 
administered  by  one  of  several  persons  including  the  prisoner.  The 
counsel  for  the  Crown  (one  of  whom  reported  the  case)  '  contended 
that  the  evidence  was  admissible  for  the  purpose  of  proving,  not 
that  the  prisoner  had  feloniously  poisoned  the  deceased,  but  that 
the  deceased  had  in  fact  died  of  poison,  administered  by  some 
party  ;  and  secondly,  that  the  evidence  was  admissible  for  the  pur* 
pose  of  proving  that  the  death  of  the  deceased  husband  was  not 
accidental.'  The  Chief  Baron's  ruling,  as  reported,  is  short  enough 
to  be  given  in  full. 
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'  I  am  of  opinion  that  evidence  is  receivable  that  the  death  of 
three  sons  proceeded  from  the  same  cause,  namely  arsenic.  The 
tendency  of  such  evidence  is  to  prove  and  to  confirm  the  proof 
already  ^ven,  that  the  death  of  the  husband,  whether  felonious  or 
not,  was  occasioned  by  arsenic.  In  this  view  of  the  case,  I  think  it 
wholly  immaterial  whether  the  death  of  the  sons  took  place  before 
or  after  the  death  of  the  husband.  The  domestic  history  of  the 
family  during  the  period  that  the  four  deaths  occurred  is  also  receiv- 
able in  evidence,  to  show  that  during  that  time  arsenic  had  been 
taken  by  four  members  of  it,  with  a  view  to  enable  the  jury  to  deter- 
mine as  to  whether  such  taking  was  accidental  or  not.  The  evidence 
is  not  inadmissible  by  reason  of  its  having  a  tendency  to  prove  or 
create  a  suspicion  of  a  subsequent  felony.  My  brother  Alderson  con- 
curs with  me  in  thinking  that  the  evidence  ought  to  be  received.* 

If  the  Supreme  Court  had  been  prepared  to  go  beyond  the  illus- 
tration in  Stephen's  Digest,  and  adopt  as  a  binding  authority  the 
first  sentence  of  this  ruling,  I  think  they  would  have  been  obliged 
to  hold  that  the  evidence  of  subsequent  administration  of  antimony 
to  Mrs.  Hall  when  Hall  had  access  to  her,  was  relevant  to  the  ques- 
tion whether  he  murdered  Cain.  As  they  held  that  evidence  of  this 
class  could  only  be  admitted  on  account  of  its  relevancy  to  the 
question  of  accident  or  intention  when  there  was  evidence  alimide 
fixing  the  prisoner  with  the  administration,  I  think  they  might 
have  decided  the  point  on  the  ground  that  the  evidence  of  Hall's 
purchases  of  tartar  emetic  in  June,  July,  and  August,  1866,  was 
clearly  inadmissible,  and  the  conviction  therefore  bad,  unless  the 
evidence  could  be  admitted  on  some  other  principle.  But  if  the 
doctrine  of  Reg.  v.  Geering  and  Reg.  v.  Gamer  is  to  be  confined  in  this 
way,  I  do  not  see  that  such  evidence  can  ever  be  admissible  in 
cases  like  Hall's.  If  the  poisoniDg  was  all  done  in  one  dose  there 
might  be  a  question  of  accident,  as  in  cases  of  arson,  but  where  it  is 
in  many  doses  it  seems  as  if  it  must  always  be  by  design. 

2.  A»  evidence  of  another  part  cf  the  same  transaction.  On  this  point 
the  Court  decided  shortly  that  to  make  two  poisonings  part  of  the 
same  transaction  for  the  purpose  of  making  one  evidence  of  the 
other,  they  must  be,  in  the  words  of  Stephen's  Digest  (note  vi) 
'  linked  together  by  the  chain  of  cause  and  effect  in  some  assignable 
way.'  Here  there  was  clearly  no  such  concatenation.  There  was 
some  evidence  that  Hall  expected  Cain  to  leave  money  to  his  step- 
daughter, Mrs.  Hall,  but  it  was  so  slight  that  the  prosecuting 
counsel  was  reduced  in  his  reply  to  arguing  that  it  did  not  matter 
what  Hairs  motive  was,  and  even  that  he  might  not  have  had  any, 
and  might  merely  have  conceived  an  idea  that  to  poison  some  one 
would  be  an  interesting  experience. 
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3.  As  evidence  of  what  the  symptoms  of  antimonial  poisoning  are.  On 
this  ground  too,  the  Court  simply  stated  that  the  evidence  was  not 
receivable.  It  is  perhaps  enough  to  say,  though  the  judgment  does 
not,  that  by  no  possible  reasoning  could  the  fact  that  Hall  bought 
antimony  in  May  and  June  1886  be  construed  as  evidence  of  the 
symptoms  of  poisoning  by  antimony.  There  was  plenty  of  medical 
evidence  as  to  what  the  symptoms  are,  and  it  does  not  seem  to 
matter  much,  if  a  man  is  proved  to  have  taken  antimony  by  the  fact 
that  it  was  found  in  his  body,  what  the  external  symptoms  of  it 
are  or  are  not. 

It  is  an  interesting  question  whether  in  this  case  the  law  is 
reasonable.  The  Supreme  Court  evidently  thought  not.  They  say, 
*  Viewed  in  the  light  of  science,  philosophy,  or  common  sense,  there 
is  no  doubt  a  nexus  between  the  two  events ;  the  all  but  mortal 
illness  of  Mrs.  Hall  hliving  been  traced  to  antimony,  administered 
by  the  prisoner  in  small  doses,  and  the  death  of  Captain  Cain 
having  also  been  traced  to  the  same  physical  cause,  it  is,  having 
regard  to  other  circumstances,  reasonable  to  infer  that  the  human 
agency  in  both  cases  was  the  same.'  Elsewhere  they  call  the 
inadmissible  evidence  '  cogent  evidence  to  the  general  mind,'  and 
speak  of  the  'strong  moral  probability'  of  Halls  guilt.  The  law 
ought  to  be  the  means  of  ascertaining  and  expressing  the  just 
conclusions  of  science,  philosophy,  and  common  sense.  If  it  does 
not,  it  is  defective.  The  logical  justification  for  excluding  irrelevant 
evidence  is  that  its  admission  would  be  a  waste  of  time.  If  the 
evidence  of  the  attempt  to  murder  in  July  was  not  a  reason  why 
sensible  men  should  think  Hall  guilty  of  murder  in  January,  the 
jury  ought  not  to  have  convicted  him  upon  it,  as  they  undoubtedly 
did.  If  it  was,  it  ought  to  have  been  admissible.  PracticaUy  I 
have  no  doubt  that  nineteen  people  out  of  twenty,  upon  a  perusal 
of  the  whole  story,  would  feel  confident  that  Hall  poisoned  Cain. 
If  they  would  be  right,  the  law  on  the  subject  appears  to  be 
defective. 

The  judgment  of  the  Supreme  Court  ends  with  a  brief  statement 
that  they  think  the  judge  at  the  trial  did  right  to  reserve  the  point. 
This  seems  plain  enough,  but  they  give  the  astonishing  reason  that 
'  the  English  authorities  state  that  no  single  judge  could  take  upon 
himself  the  responsibility  of  declining  evidence  tendered  by  the 
Crown.'  I  am  not  acquainted  with  any  such  statement,  but  if  it 
exists  it  is  certain  that  single  judges  in  this  country  constantly 
ignore  it. 

Hebbebt  Stephen. 
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PUBLIC  MEETINGS  AND  PUBLIC  ORDER. 

IT  has  been  thought  desirable  to  obtain  authentic  information  of 
the  manner  in  which  ceitain  questions  lately  debated  in  this 
country  are  treated  in  other  free  constitutional  states.  Senator 
Tommaso  Corsi  has  been  so  good  as  to  furnish,  as  regards  Italy,  the 
information  here  given ;  and  M.  H.  Lentz,  who  is  at  the  head  of  the 
permanent  staff  of  the  Ministry  of  Justice  at  Brussels,  will  contribute 
to  our  next  number  a  similar  account  as  regards  Belgium.  We 
also  hope  to  give  accounts,  on  equally  good  authority,  of  the  law 
and  practice  prevailing  in  the  United  States  and  in  Switzerland. 

I.    Italy. 

The  old  Sardinian  Penal  Code,  based  on  the  French,  is  in  force 
in  the  kingdom  of  Italy  except  as  regards  Tuscany,  which  had  a 
later  and  more  scientific  Code,  and  has  been  allowed  to  retain  it 
provisionaDy. 

The  draft  of  a  Penal  Code  for  the  whole  kingdom  has  been  in 
preparation  a  long  time,  and  is  now  published. 

With  regard  to  offences  of  resistance  to  public  authority,  we 
may  generally  distinguish  mere  resistance  to  any  public  authority  in 
the  exercise  of  its  duties  from  violence  offered  to  public  officers, 
either  to  hinder  them  in  the  exercise  of  their  duty  or  from  personal 
malice.    The  Sardinian  Code  deals  with  both  under  art.  247. 

*  The  offence  of  revolt  {ribellione)  is — 

'  I.  Every  assault  and  any  and  every  resistance  with  acts  of 
violence  against  public  force  [here  follows  an  enumeration  of 
several  classes  of  public  servants]  when  acting  in  the  execution  of 
the  law  of  orders  from  public  authority,  or  orders  or  sentences  of  a 
court  of  justice. 

<  2.  Any  violence  or  assault  employed  to  dissolve  the  meeting  of  a 
deliberating  assembly,  to  hinder  the  execution  of  a  law,  decision 
or  sentence,  or  any  regulation  made  by  competent  authority,  or  to 
obtain  a  decision  or  ordinance  from  the  proper  authority,  or  to 
avoid  the  performance  of  a  duty  ordered  by  such  authority/ 

If  the  revolt  has  been  committed  by  more  than  ten  persons,  but 
without  arms,  the  punishment  is  imprisonment  with  hard  labour 
(rechsione).  If  with  arms,  penal  servitude  (lavori  forzati)  for  the 
time  fixed  by  the  sentence. 

The  penalties  are  less  when  the  persons  engaged  in  the  offence 
are  fewer  than  ten ;  but  six  months'  imprisonment  is  the  minimum 
penalty  unless  the  offenders  are  fewer  than  three  and  unarmed,  in 
which  case  it  is  the  maximum. 
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A  meeting  is  considered  armed  when  two  or  more  persons  openly 
carry  arms. 

If  the  weapons  are  concealed,  the  meeting  is  an  armed  revolt  (artt. 
248  to  252). 

Art.  253 : — *  The  offence  of  revolt  is  committed  where  any  armed 
meeting  of  not  less  than  five,  without  having  committed  any  acts  of 
violence,  conducts  itself  in  a  manner  intended  by  means  of  intimida- 
tion to  hinder  the  execution  of  such  acts  and  regulations  of  executive, 
judicial  or  administrative  authority  as  are  mentioned  in  art.  247.' 
The  penalty  is  imprisonment  for  a  term  not  less  than  two  years. 

It  is  an  offence  to  take  part  in  an  assembly  of  five  or  more 
armed  persons,  or  to  refuse  to  disperse  when  lawfully  required 
even  if  the  meeting  is  unarmed. 

Art.  255  of  the  Sardinian  Code  provides  for  assault  and  intimida* 
tion  of  public  officers  by  workmen  in  public  establishments,  inmates 
of  asylums,  prisoners  and  persons  under  arrest. 

Further,  there  is  another  series  of  articles  (257  to  266)  under 
which  it  is  an  offence  punishable  with  reclusione  to  compel  a  public 
officer  by  threats  or  violence  to  do  or  abstain  from  doing  any  act 
in  the  course  of  his  duty. 

Intimidation  and  insult  offered  to  jurymen  are  specially  men* 
tioned.  Mere  verbal  insult  offered  to  a  public  officer  in  the  exercise 
of  his  duty  is  punishable  with  imprisonment  up  to  a  month  or  fine 
up  to  200  fr. 

Striking  or  wounding  a  public  officer  of  the  judicial  or  adminis- 
trative service,  or  a  juror  in  the  exercise  of  his  duties,  or  on  account 
of  the  same  (whether  with  or  without  a  weapon,  and  whether  or 
not  appreciable  bodily  harm  results),  is  punished  with  imprisonment 
of  not  less  than  a  year ;  if  the  offence  took  place  in  a  court  of 
justice  the  punishment  is  the  maximum  of  simple  imprisonment  (five 
years).  In  the  case  of  a  policeman  or  gendarme  [agente  della  farza 
pubblica\  such  an  assault  on  him  is  punished  with  imprisonment  of 
one  to  six  months.  The  penalties  are  increased  in  the  event  of 
serious  bodily  harm  being  inflicted. 

The  Tuscan  Code  deals  with  this  kind  of  crimes  with  no  less 
severity,  though  with  better  arranged  and  expressed  provisions. 

Art.  143.  '§1.  Whoever  obstructs  the  execution  of  the  laws,  or 
of  regulations  made  by  public  authority,  by  acts  of  violence  against 
persons  officially  or  specially  charged  with  the  execution  of  such 
laws  or  regulations,  or  against  those  persons  who  by  their  request 
'  aid  them  in  the  execution  of  such  duty,  is  punished  as  guilty  of 
resistance  with  imprisonment  from  six  months  to  four  years. 
§  2.  Resistance  is  further  punished  with  hard  labour  {casa  di 
forza\  (a)  for  three  to  ten  years  if  it  leads  to  grievous  bodily  harm, 
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and  (6)  from  twelve  to  twenty  if  it  leads  to  homicide  without 
premeditation/ 

Art.  144.  *  §  I.  Whoever  offers  violence  to  a  person  invested  with 
public  authority,  while  that  person  is  in  the  exercise  of  his  duty 
or  otherwise  in  relation  thereto,  or  of  malice  against  such  authority  \ 
is  punished  as  guilty  of  public  violence  with  imprisonment  of  one 
to  six  years.  §  2.  Public  violence  is  further  punished  (a)  with 
hard  labour  {casa  di  forza)  from  three  to  seven  years  if  it  caused 
slight  bodily  harm ;  (b)  with  the  same  penalty  from  seven  to  twenty 
years  if  it  caused  grievous  bodily  harm ;  [c)  with  penal  servitude 
(ergastolo)  if  it  caused  homicide  with  premeditation/ 

Art.  145.  *  Whoever  in  any  way  has  prompted  a  revolt  or  any 
public  violence  is  punished  as  an  instigator  if  the  intended  offence 
took  place,  and  with  imprisonment  from  one  month  to  one  year  if 
it  did  not  take  place.' 

As  appears  from  these  provisions,  the  public  force  in  Italy  iii 
amply  protected  by  laws  which  both  cover  every  possible  case  of 
resistance  to  authority  and  impose  penalties  calculated  to  be 
seriously  deterrent.  In  practice,  too,  these  provisions  are  always 
strictly  enforced  by  the  Courts.  In  our  criminal  procedure  there 
may  be  a  written  indictment,  or  a  summary  citation  without 
indictment ;  in  cases  of  ribeUione  the  practice  of  summary  citation 
prevails,  as  being  more  swift  and  exemplary.  Again,  our  tribunals 
have  not  encouraged  defences  in  the  nature  of  excuse ;  they  have 
not,  for  instance,  allowed  as  an  excuse  provocation  given  by  the 
officer  assaulted,  nor  that  the  offender  s  immediate  purpose  was  to 
escape  from  arrest,  or  to  rescue  a  relative  from  it,  and  the  like. 

In  the  draft  Penal  Code  which  is  under  consideration  the  same 
offences,  in  substance,  are  provided  for.  The  penalties  are  lighter, 
not  from  any  intention  of  giving  less  importance  to  them,  but 
because  the  new  Code  is  in  principle  more  lenient  throughout  than 
the  existing  ones,  and  the  punishments  for  this  class  of  crimes  had 
to  be  diminished  in  the  like  proportion  with  others. 

It  is  true  that,  in  spite  of  the  rigour  of  the  laws,  cases  of  riot  do 
occur.  The  Italian  populations,  either  by  their  southern  tempera- 
ment, or  as  having  been  but  lately  freed  from  despotic  and  un- 
popular governments,  are  prone  to  resist  public  officers;  but, 
generally  speaking,  the  punishment  is  prompt  and  certain,  and  has 
the  general  approval  of  enlightened  men  and  friends  of  order. 

TOMMASO   CORSI. 

*  Per  templiee  odio  coniro  V  autoriid  :  I  snppose  this  excludes  offences  Arising  from 
personal  ill-will,  and  includes  aU  those  whose  object  is  to  bring  public  authority  into 
contempt,  or  intimidate  public  officei's  generally  or  a  class  of  them. — £d. 
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REVIEWS  AND   NOTICES. 


[Short  notioes  do  not  neoessarily  exclude  ftdler  review  hereafter.] 


Leila  revoca  degli  atti  fraudolenti  campiuti  dal  debitore  secando  il 
diritto  romano.  Studio  esegetico  di  Enrico  Serafini,  Professore 
di  diritto  romano  nella  oniversita  di  Perugia.  Vol.  I.  Pisa,  1887. 
Fr.  Mariotti,  217  pp. 

Quels  sont  les  mojens  de  droit  que  le  Pr^teor  romain  mettait  k  la 
disposition  des  cr^nciers  poor  faire  r^voquer  les  actes  frauduleux  acoompUs 
par  leur  d^biteur )  Cette  question  n'a  pas  cess^  d'occuper  les  interprdtea 
du  droit  romain  depuis  la  renaissance  jusqu'^  nos  jours ;  mais,  malgr^  lea 
nombreux  travaux  publics  sur  la  mati^re,  le  probl^me  est  loin  d'etre  d^fini- 
tivement  r^solu.  Certains  auteurs  affirment  qu'il  n'y  a  qu'une  seule  action 
r^Yocatoire ;  d'autres  en  admettent  deux.  Et  ce  n'est  pas  tout :  on  so  divise 
encore  quand  il  s'agit  de  d^finir  le  caract^re  de  ces  actions.  Ge  n'est  pas 
ici  le  lieu  d'^num^rer  toutes  les  solutions  propos^es ;  il  nous  suffit  de  signaler 
ces  Dombreuses  divergences  d*opinions  entre  les  auteurs. 

Ce  qui  contribue  le  plus  k  obscurcir  la  question,  c'est  que  les  compilateurs 
du  Digeste  ont,  comme  on  sait,  supprim^  les  formules  d'action  dans  les 
Commentaires  sur  TEdit  ins^r^s  dans  leur  recueil;  or  il  est  difficile  de 
pr^ciser  le  caract^re  d'une  action  en  Tabsence  des  ^l^ments  pr^cieux  foumis 
par  la  formule.  Ajoutez  k  cela  que  les  extraits  des  jurisconsultes,  loin  de 
suppler  k  cette  lacune  du  Digeste,  viennent  au  contraire  augmenter  Tob- 
scurit^  en  nous  donnant  des  renseignements  contradictoires  ou  oonfus.  En 
effet  ils  sont  inconciliables,  si  on  veut  les  appliquer  tons  k  une  action 
unique,  et,  si  on  admet  qu'il  y  a  deux  actions,  il  est  bien  difficile  de  dire 
quels  sont  les  textes  qui  s'appliquent  k  Tune  ou  k  Tautre. 

Ni  ces  difficulty  ni  les  tentatives  infructueuses  de  ses  nombreux  pr^6- 
cesseurs  n*ont  arrdt^  M.  Serafini.  B  a  pens^  que  si  le  probl^me  n'a  pas 
encore  6t6  r^olu,  c'est  parceque  les  auteurs  jusqu'ici  out  suivi  une  mauvaise 
Yoie  et  il  nous  declare  qu'il  s'est  bom6  k  interroger  les  sources  sans  pr^ 
vention. 

Deux  textes  d'Ulpien  (L.  i  pr.  et  L.  10  pr.  Dig.  xlii.  8),  rapportant  les 
paroles  m^me  du  Pr^teur  relativement  aux  conditions  d*exercice  de  Taction 
r^YOcatoire,  forment  la  base  de  ce  travail.  Ces  deux  fragments  viseraient 
deux  actions  diff^^rentes  que  Tauteur  dtoigne  ainsi :  action  du  premier  et 
action  du  second  6dit.  C'est  k  T^tude  de  la  premiere  de  ces  actions  qu'est 
consacr^  le  premier  volume  de  Touyrage,  le  seul  qui  ait  encore  paru.  La 
plus  grande  partie  de  ce  volume  a  pour  objet  la  refutation  des  opinions 
^mises  par  les  principaux  interpretes  depuis  les  glossateurs  jusqu'4  notre 
epoque.  L'auteur  y  £ait  preuve  d'une  Erudition  aussi  6tendue  que  solide  et 
d'un  talent  remarquable  de  dialecticien. 

Apr^s  s'6tre  tir6  ainsi,  k  son  honneur,  de  cette  premiere  partie  de  sa 
t&che,  M.  Serafini  nous  pr^sente  la  solution  qu'il  veut  substituer  k  celles 
qu'il  vient  de  combattre.  S*en  tenant  strictement  au  premier  texte  d'Ulpien 
(L.  z  pr.  Dig.  xlii.  8)  pour  determiner  le  caract^re  propre  de  Taction  du 
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premier  ^t,  il  arriye  k  cette  conclosion  qae  cette  action,  introdaite  par  le 
pr^teor  peu  de  temps  apr^s  la  creation  de  la  vendiiio  bonorum\  est  une 
actio  tUilis,  in  rmn  arbiiraria,  tendant  k  la  revocation  des  actes  accomplis 
par  le  d^biteor  post^rieurement  k  la  missio  in  Ixma,  II  se  fonde  principale- 
ment,  pour  ^tablir  ce  dernier  point,  sur  ce  que  le  texte  d'Ulpien  accorde 
cette  action  an  curator  bonorum ;  d'od  il  r^sulterait,  d'apr^  lui,  qu*e11e  est 
intents  dans  la  p^riode  de  Tenyoi  en  possession  et  avant  la  venditio  bonorum^ 
car,  k  ce  moment,  le  curateur  a  cess^  ses  fonctions. 

Quant  k  Taction  du  second  ^it,  bien  qu'il  ne  doive  en  traiter  que  dans  le 
second  volume,  Fauteur  nous  en  donne,  en  passant,  les  principaux  caract^res. 
C'est  Taction  appelee  FatUiana ;  elle  est  in  factum ;  elle  ne  s'exerce  qu'apr^t 
la  venditio  bonorum  pour  hue  r^voquer  les  actes  accomplis  par  le  d^biteur 
ant^rieurement  k  Tenvoi  en  possession. 

On  peut  voir  d^s  maintenant  quelle  est  la  port^e  de  la  solution  propose 
par  M.  Serafini.  Si  Ton  admet  Texistence  de  ces  deux  actions,  la  conciliation 
pourra  se  faire  entre  des  testes  qui  paraissaient  contradictoires ;  c'est  ainsi 
notamment  que  Taction  r^vocatoire  des  Institute  (§  6,  de  acHonibus)  ne  serait 
autre  que  Taction  du  premier  6dit.  Rien  de  plus  simple  d'ailleurs  que 
d'admettre  la  coexistence  de  ces  deux  actions  qui  s'appliquent  k  des  actes 
difi^rents,  accomplis  dans  des  p^riodes  distinctes,  en  un  mot,  qui  se  compl^tent 
Tune  Tautre. 

Assur^ment  c*est  14  un  sjst^me  bien  ing^nienx.  Malheureusement, 
comme  les  precedents,  il  me  parait  soulever  des  objections  auxquelles  il  est 
bien  difficile  de  r^pondre  d'une  mani^re  satisfaisante.  Prenons  par  exemple 
Taction  du  premier  edit,  la  seule  qui  ait  ete  etudi^e  en  detail  par  Tauteur. 
Si  cette  action  n'est  donnee  que  centre  les  actes  du  debitenr  posterieurs  k  la 
missio  in  bona,  on  ne  voit  pas  bien  k  quoi  sert  cette  demi^re  mesure,  ni  en 
quoi  ces  actes  different  de  ceux  qui  ont  ete  accomplis  anterieurement  k  la 
mieiio.  Pour  repondre  k  cette  objection,  M.  Serafini  a  ete  oblige  de  soutenir, 
eontrairement  k  Topinion  commune,  que  la  misgio  m  bona  ne  dessaisissait 
pas  le  debiteur,  qu'elle  ne  oonfendt  aux  creanciers  qu'un  simple  droit  de 
garde. 

Le  mot  euratori  sur  lequel  repose  toute  cette  theorie  est-il  d'ailleurs  bien 
authentiquet  II  est  permis  d'en  douter,  car  il  ne  se  retrouve  en  cette 
matiere  dans  aucun  autre  texte,  et  de  plus  on  sait  que  Tribonien  a  substitue 
Texpression  euraU)r  k  oelle  de  magister,  qui  n'avait  plus  de  sens  apr^s  la 
disparition  de  la  venditio  bonorum. 

L'action  du  premier  edit  est-elle  veritablement  in  rem^  On  pourrait 
citer,  en  sens  contraire,  certains  textes,  notamment  le  commentaire  d'Ulpien 
lui-m^me  qui  forme  la  loi  premiere*.  Enfin,  s'il  existe  reellement  deux 
actions  revocatoires,  pourquoi  Justinien,  aux  Instituts,  n'en  cite-t-il  qu'une 
seule  f 

Je  ne  puis  entrer  ici  dans  les  discussions  de  textes,  et  je  dois  me  bomer  k 
enumerer  les  principales  objections  que  me  sugg^re  la  nouvelle  solution. 
J'^joute  que  Tauteur  en  a  prevu  un  certain  nombre  et  a  essaye  d*y  repondre. 
II  n'est  que  juste  d'ailleurs,  avant  de  porter  un  jugement  definitif,  d*attendre 
que  Toeuvre  soit  terminee.    Four  aujourd'hui,  nous  nous  contenterons  de 

*  JL  oe  propo*,  ^  sigiuJend  ime  petite  ixiezActitade  de  Tautear^—la  teiile  que  file 
relevee.  11  cite  (p.  78)  U  loi  agraire  de  643  qa*il  appelle  Tkoria  ;  or  depuii  la  pubiica- 
tlon  da  I*'  yolnme  da  Corpus  intcript,  lot,  on  aomet  que  ce  ]i*eit  paa  Ik  le  nom  de 
la  loi  de  643  dont  Taateor  est  inconna. 

'  L.  I,  §  3:  Ait  ergo  praetor,  quae  fraudationis  causa  erunt;  haeo  verba  generalia 
sunt  et  continent  in  se  omnem  onmino  in  fraudem  (aotam  alienationem  9«l  quemeumque 
eoiUraelmin, — SWe  ergo  rem  alienayit,  9iv4  aeeepUlation^  vel  paoto  aliquem  liberuvit 
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signaler  k  rattention  des  jurisconsultes  ce  travail  conBciencieux  et  int^ressant 
qui  contient  nn  expose  critique,  complet  et  clair,  de  tout  ce  qui  a  6t6  ^rit 
ju8qu'4  ce  jour,  dans  tons  les  pays,  sur  cette  importante  question. 

J.-B.  MlBFOULET. 

Commentaries  an  ^The  Transfer  of  Property  J^t,  i88a.'  By  H.  H. 
Shephabd  and  Kenwobthy  Bbowk.  Madras :  Higginbotham  & 
Co.    1887.   8vo.  Ivi  and  315  pp. 

Onb  result  of  codification  in  India  bas  been  the  publication  in  various 
forms  of  the  text  of  separate  chapters  of  the  Code,  with  explanatory  notes  or 
commentaries  appended  to  each  section.  These  productions  are  regarded 
with  some  disgust  by  those  sanguine  jurists  who  conceive  a  well-executed 
code  to  be  such  a  simple  and  clear  statement  of  the  law  that  he  who  runs 
may  read,  and  comprehend  as  he  reads.  They  may,  however,  alleviate  their 
disgust  by  the  reflection  that  the  Bible,  the  simplest  of  all  codes,  has  been 
and  is  still  made  the  subject  of  innumerable  commentaries;  is  daily  and 
weekly  expounded  by  countless  experts  ;  and  to  this  task  of  exposition  and 
elucidation  are  devoted  a  great  part  of  the  teaching  and  learning  of  our 
Universities,  and  the  life  services  of  the  members  of  an  establishment  main^ 
tained  by  the  State  for  this  special  purpose. 

A  code  is  the  statement  in  abstract  language  of  abstract  propositions  of 
law ;  and,  however  admirable  may  have  been  the  success  of  the  draftsman  in 
selecting  clear  and  simple  language  to  enunciate  the  will  of  the  Legislature, 
anything  like  a  complete  comprehension  of  the  fiill  effect  and  operation  of 
the  code  can  only  be  realized  by  applying  these  abstract  propositions  to 
concrete  examples.  This  has  been  perceived  by  modem  codifiers,  who  in 
difficult  or  doubtful  instances  have  resorted  to  the  use  of  lUustratxone 
introduced  into  the  code  itself.  To  the  practising  lawyer  his  daily 
experience  is  a  living  commentary  of  the  best  kind.  To  the  student,  who 
for  the  first  time  is  making  his  acquaintance  with  a  particular  branch  of  law, 
the  abstract  propositions  of  a  code  are  hard  reading,  devoid  of  that  interest 
which  must  be  excited  in  order  to  profitable  study.  A  commentary  is  to 
the  student  a  kind  of  necessity  in  order  to  give  life  to  the  dry  bones.  The 
value  of  a  commentary  must  vary  according  as  it  is  published,  when  the 
code  has  been  recently  enacted,  or  after  the  enacted  code  has  been  some 
time  in  operation  and  has  been  practically  applied  to  the  actual  cases  of  the 
forum.  At  the  former  period,  all  that  the  commentator  can  profitably  do  is 
to  place  before  the  student  in  a  concise  and  intelligible  form  the  materials 
which  the  draftsman  has  selected  to  frame  his  code;  to  explain  how  they 
have  been  used  ;  to  raise  him  as  far  as  is  possible  to  the  platform  of  vision 
occupied  by  the  framer  of  the  code.  At  the  latter  period  the  commentator 
can  do  more.  He  can  farther,  as  matter  of  sober  history,  narrate  how  the 
code  has  been  understood  and  interpreted  by  the  Courts,  how  it  has  been 
applied  to  actual  concrete  cases :  and  here  the  labours  of  the  commentator 
may  be  most  useful  and  time-saving,  not  to  the  student  only,  but  also  to  the 
practising  lawyer,  the  magistrate,  and  the  judge.  The  chapter  of  the  code 
which  Messrs.  Shephard  and  Brown  have  undertaken  to  explain  was  passed 
in  1882,  and  it  came  into  operation  the  same  year.  Their  commentaries, 
published  five  years  after,  have  thus  had  the  benefit  of  a  whole  huirvm  to 
enable  them  to  reap  these  latter  advantages :  and  the  commentators  have 
industriously  gathered  all  the  fruit  which  these  years  have  yielded.  But 
unfortunately,  owing  to  the  time  which  cases  take  in  reaching  the  superior 
Appellate  Courts  and  being  there  decided,  these  useful  materials  have  as  yet 
been  scanty. 

a  a 
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No  more  important  portion  of  the  law  of  India  has  yet  been  codified  than 
that  embodied  in  the  Transfer  of  Property  Act.  The  object  of  this  Act,  as 
stated  by  its  framers,  was,  Jiratly,  to  bring  the  rules  which  regulate  the 
transmission  of  property  between  living  persons  into  harmony  with  the  rules 
affecting  its  devolution  upon  death,  and  thus  to  furnish  the  complement  of 
the  work  commenced  in  framing  the  law  of  intestate  and  testamentary 
Buccession ;  and,  aecondly,  to  complete  the  code  of  contract  law,  so  far  as 
relates  to  immovable  property.  The  Act  deals  with  sales,  mortgages,  leases, 
exchanges,  and  gifts  of  immovable  property,  and  with  the  transfer  of 
actionable  claims.  In  a  country  where  fraud  abounds  to  such  an  extent 
that  English  judges  in  India  have  had  their  judicial  vision  so  far  impaired 
as  to  become,  in  the  language  of  their  Lordships  of  the  Privy  Council,  apt  to 
see  fraud  everywhere — the  habit  being  superinduced  by  the  manifold  cases 
of  fraud  with  which  they  have  to  deal — ^no  fraud  has  been  more  common 
than  secret  and  underhand  dealing  with  land.  Under  the  benami  system  of 
the  country  secret  and  fraudulent  conveyances  were  used  to  cheat  creditors, 
to  deceive  purchasers.  Honesty  and  morality  were  destroyed  by  fraudulent 
dealing ;  and  progress  and  prosperity  were  retarded  in  consequence  of  the 
insecurity  of  title  to  real  property.  In  1864  a  partial  remedy  for  this 
state  of  things  was  attempted  by  the  passing  of  a  Registration  Act.  This 
Act  rendered  compulsory  the  registration  of  all  documents  dealing  with 
immovable  property  of  the  value  of  one  hundred  rupees  (about  £7)  or  more, 
the  penalty  for  non-registration  being  that  no  Court  could  give  effect  to 
the  unregistered  document.  In  the  cate  of  documents  dealing  with  property 
of  less  value  registration  was  left  optional,  but  was  encouraged  by  making 
a  registered  document  prevail  over  an  unregistered  document  relating  to 
the  same  property — ^a  provision  intended  to  prevent  fraud,  which  the  astute 
Asiatic  promptly  utilized  for  the  perpetration  of  fraud  by  selling  or 
mortgaging  his  property  once  by  an  unregistered  document  and  a  second 
time  by  a  registered  document.     This  ia\^>  however,  only  provided  for  the 

'  The  Indian  RegiBtration  Acts  provide  merely  for  the  registration  of  cuBurancett  not 
for  the  registration  of  title.  The  essential  benefit  of  this  system  of  registration  is  to 
■uppl  V  proof  that  a  docoment  was  in  existence  at  a  certain  point  of  time  and  was  not 
therefore  fabricated  afterwards — a  piece  of  evidence  by  no  means  unimportant  in  India. 
As  a  record  of  past  dealings  with  real  property  to  assist  the  investigation  of  ^itle,  the 
registers  have  been  little  used  (except  perhaps  in  the  Presidency- towns),  for  the  obvioos 
reason  that  they  supplied  no  information  as  to  unwritten  transactions,  which  before  the 
passing  of  the  Transfer  of  Property  Act  were  possible,  legal,  and  common.  During  the 
year  1885-6  the  Registration  Department  in  India  yield^  a  net  surplus  to  the  State  of 
B«.  1,215,930  (about  £91,194),  a  profit  upon  supplying  the  Courts  with  the  above  species 
of  proof.  A  Register  of  Title  as  complete  as  that  to  be  found  in  Australia,  or  in  any 
country  of  the  continent  of  Europe,  was  possible  in  India.  The  land  pays  revenae  to 
Government  as  a  rule ;  and  there  are  in  the  public  offices  of  Government  complete 
registers  of  all  estates  (i)  paying  revenue,  and  (2)  exempted  from  paying  revenue.  In 
the  offices  of  the  estate-owners,  who  are  proprietors  subject  to  the  payment  of  this 
revenue,  there  are  similar  registers  of  subordinate  estates  and  holdings  paying  rent. 
All  transfers  are  entered  therein  with  scrupulous  accuracy.  Nothing  would  have 
been  easier  than  to  utilize  these  registers  for  the  purpose  of  registration  of  title,  and 
this  course  was  strongly  pressed  upon  the  Government  by  the  present  reviewer,  but  other 
counsels  prevailed.  The  utility  of  the  course  so  advocated  and  its  aoceptableness  to  the 
native  community  (a  consideration  too  often  not  sufficiently  regarded  in  legislating  for 
India)  are  shown  by  what  has  since  taken  place  in  the  Madras  Presidency,  as  told  in  the 
following  extract  from  the  Statement  exhibiting  ike  Moral  and  Material  Progreet  and 
Condition  qf  India  during  the  ytar  1885-6 : — *  A  great  convenience  has  been  effected  by 
allowing  parties  registering  documents  relating  to  landed  property  to  apply  to  the 
registration  officer  to  have  the  transfer  of  the  land  noted  at  the  same  time  in  the  registry 
which  is  kept  for  revenue  purposes.*  And  the  profit  to  the  State  has  been  materially 
.  increased  in  this  Presidency  by  meeting  in  this  way  the  wants  of  the  native  oommunity. 
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registration  of  the  written  instrument,  when  the  parties  had  committed 
tlie  transaction  to  writing,  and  such  an  instrument  was  therefore  in 
existence.  But  writing  was  not  then  made,  nor  had  it  previously  been, 
necessary  for  any  transaction  affecting  real  property  in  India.  In  1882  for 
the  first  time  the  Transfer  of  Property  Act — which  may  therefore  be  termed 
the  Indian  Statute  of  Frauds — made  writing  necessary  for  sales,  mortgages, 
and  exchanges  of  immovable  property  of  the  value  of  one  hundred  rupees  or 
upwards ;  and  such  writing  must  be  registered.  Where  the  property  is  of 
less  value  than  one  hundred  rupees,  there  must  be  a  registered  writing,  or 
delivery  of  the  property.  A  registered  instrument  is  also  made  necessary 
for  leases  from  year  to  year,  or  for  any  term  exceeding  one  year  or  reserving 
a  yearly  rent :  and  a  gift — ^that  oft-used  weapon  of  henami  fraud — can  be 
made  effectual  as  to  immovable  property  only  by  a  registered  instrument 
attested  by  at  least  two  witnesses.  If  we  were  reviewing  the  work  of  the 
Indian  legislature  instead  of  that  of  Messrs.  Shephard  and  Brown  we  would 
say  that  these  provisions  are  wise  and  excellent.  As  to  the  work  of  the 
commentators,  we  have  to  observe  that  sufficient  point  is  not  given,  for  the 
benefit  of  the  student,  to  these  changes,  regard  being  had  to  the  former 
state  of  the  law  and  its  baneful  infiuences  upon  litigation. 

The  law  of  real  property  in  England  is  an  intricate  and  difficult  subject 
for  a  student  to  master,  even  with  the  help  of  the  excellent  text-books 
which  are  available  to  assist  his  studies.  The  law  of  real  property  in  India 
is  quite  as  intricate  and  difficult,  and  the  same  excellent  assistance  is  not 
available.  It  is  mixed  up  with,  and  to  be  extracted  from,  the  revenue 
systems  which  vary  in-^ach  Presidency  and  within  the  same  Presidency; 
and  these  systems  can  be  mastered  only  by  wading  through  much  irrelevant 
matter,  past  and  present.  Any  book  therefore  which  would,  at  once 
exhaustively  and  satisfactorily,  deal  with  the  Transfer  of  Heal  Property  in 
India,  must  be  the  work  of  long  labours  varied  in  each  Presidency  (there  is 
no  High  Court  for  the  whole  of  India,  each  Presidency  has  its  own)  and 
matured  by  study  and  experience.  Messrs.  Shephard  and  Brown,  whose 
practice  and  experience  extend  to  the  Madras  Presidency  only,  could  scarcely 
liave  been  expected  to  produce  such  a  work.  Their  concrete  cases  are,  as 
might  have  been  expected,  drawn  rather  from  English  reports  than  from 
Indian  cases.  Nevertheless,  there  is  a  great  deal  of  very  useful  matter  in  their 
Commentaries,  and  no  student  of  the  Transfer  of  Property  Act  will  rise  from 
their  perusal  without  having  clearer  ideas  of  the  object  and  scope  of  the  Act. 
Where  the  commentators  attempt  to  anticipate  the  operation  of  the  Act  upon 
future  cases  they  are  not  always  quite  successful;  and  in  our  view  this 
fore-judgment  of  possible  cases,  unoccurred  and  unargued,  might  well  be 
omitted  in  such  a  commentary,  which  would  better  explain  the  text  of 
the  law  from  the  standpoint  of  what  has  been  done  in  the  past. 

We  may  notice  an  obvious  error  at  page  137,  where  it  is  laid  down  that, 
if  a  money  decree  merely  is  taken  for  a  mortgage  debt,  the  mortgagee  is 
under  the  Act  precluded  from  executing  it  by  attachment  of  the  mortgaged 
property — reference  being  made  to  section  99.  Now  section  99  does  not 
preclude  from  eocecfUing  such  a  decree  by  attachment  of  the  mortgaged 
property  :  it  precludes  merely  from  bringing  mch  property  to  9aU  oth^wise 
than  by  instituting  a  suit  under  section  67.  This  is  the  only  positive  error 
which  we  have  noticed  in  the  book,  and  it  will  doubtless  be  rectified  in  a 
future  edition.  Apart  from  these  criticisms,  the  work  is  creditable  to  the 
industry  and  learning  of  its  authors,  and  is  a  useful  addition  to  the  Indian 
Law  Library.  C.  D.  F. 
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FranzoiUches  und  Engliiches  Handehrecht  in  An9chlu99  an  das  Allgemeine 
IkuUche  Handelsgeaetzbuch.  Von  W.  SpXino,  Amt«richter  io 
Berlin.     Berlin  :  Franz  Vahlen.    1888.     Svo.    viii  and  538  pp. 

This  book  is  intended  to  give  a  snryey  of  French  and  English  mercantile 
law  to  German  readers.  The  method  adopted  b  that  of  starting  from  the 
text  of  the  German  Mercantile  Code,  and  of  adding  a  statement  of  the 
foreign  law  after  each  section — the  part  relating  to  maritime  law  being 
omitted.  We  do  not  think  that  this  is  a  good  plan  ;  no  two  systems  of  law 
can  be  properly  worked  into  the  same  scheme,  and  a  system  of  such 
irregular  growth  as  our  own  is  least  fitted  to  be  forced  into  an  artificial 
symmetry  of  this  nature.  Moreover,  the  German  Code  is  by  no  means  an 
exhaustive  statement  of  the  law  on  the  subjects  with  which  it  deals ;  it  is  a 
system  of  rules  which,  in  the  cases  in  which  it  is  applied,  either  overrides  or 
complements  the  ordinary  law,  and  nobody  can  understand  it  to  whom  that 
ordinary  law  is  unknown.  If  the  English  law  is  arranged  according  to  the 
same  scheme,  the  reader  who  starts  without  any  previous  information  must  be 
necessarily  left  in  the  dark  as  to  many  important  and  fundamental 
principles.  Another  difficulty  arises  from  the  &ct  that  the  juxtaposition  of 
a  codified  and  an  uncodified  system  necessitates  a  precision  of  form  in  the 
exposition  of  the  latter,  which,  unless  supported  by  ample  authority,  is 
unnatural  and  delusive. 

If  we  except  this  fault  of  arrangement,  we  may  say  that  Mr.  Spaing  has 
succeeded  fairly  well.  He  gives  a  good  deal  of  matter,  and  has,  on  the 
whole,  been  discriminating  in  the  selection  of  the  text-books  from  which  he 
derives  his  knowledge ;  some  of  the  statutes  are  translated  in  ext^nso,  and 
the  translations  are  done  with  care  and  judgment.  If  we  have  to  dwell  on 
the  faults  of  the  book,  it  is  not  because  we  fail  to  recognise  its  merits,  but 
because  we  think  that  it  might  be  remodelled,  so  as  to  become  a  valuable 
help  to  a  large  class  of  readers. 

We  have  said  that  no  two  sjrstems  of  law  can  be  properly  worked  into  the 
same  scheme.  One  of  the  chief  reasons  for  this  is  due  to  the  circumstance, 
that,  owing  to  historical  and  local  causes,  some  parts  of  every  system 
require  much  more  elaboration  than  the  corresponding  parts  of  another 
body  of  law.  In  Germany,  for  instance,  it  is  of  great  importance  to  know 
whether  a  given  set  of  facts  is  governed  by  the  mercantile  or  by  the  general 
law.  Hence  the  necessity  for  a  strict  definition  of  the  characteristics  of 
traders  and  of  trading  transactions.  There  is  a  string  of  rules  on  that 
subject  in  the  German  Code,  and  as  something  had  to  be  said  about  Eng- 
land, Mr.  Spaing  has  been  at  some  pains  to  df^  corresponding  ones  in 
English  text-books,  or  to  deduce  them  by  analogy  or  otherwise.  The  result 
is  misleading,  because  the  rules  thus  given  are  vague  and  pointless ;  but 
more  so,  because  the  reader  necessarily  thinks  that  they  must  have  some 
practical  application,  which,  as  regards  a  great  many  of  them,  is  not  the 
case,  ^gain,  a  large  proportion  of  the  provisions  of  the  German  Code  is 
put  in  for  the  purpose  of  modifying  the  ordinary  law  in  the  cases  to  which 
the  Code  applies.  Here  also  the  parallel  rules  of  English  law  are  given, 
and  the  reader  has  to  find  out  for  himself  whether  they  also  are  exceptions 
from  the  ordinary  law,  or  whether  they  are  general  statements  of  the  whole 
law.  While  thus,  on  the  one  hand,  places  which  in  reality  are  vacant  in  our 
SjTstem  are  filled  up  with  a  view  to  symmetry  of  arrangement,  we  find,  on 
the  other  hand,  that  doctrines,  which  are  of  the  highest  importance  in  Eng- 
lish law,  are  left  out,  either  because  in  Germany  they  belong  to  the  general 
law,  which  a  reader  of  the  mercantile  code  is  supposed  to  know,  or  because 
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the  Qerman  law  has  no  room  for  them.  We  have  looked  in  vain  for  the 
distinction  between  simple  contracts  and  contracts  under  seal,  for  the 
doctrine  of  consideration  and  other  material  parts  of  the  English  law  of 
contracts;  the  difference  between  executed  and  executory  sales  is  not 
explained  ;  the  law  of  agency  is  dealt  with  in  connection  with  a  very  narrow 
branch  of  it  in  the  Qerman  law ;  the  important  class  of  trading  corpora- 
tions, which  are  not  registered  under  the  Companies  Act,  is  left  out  in  the 
enumeration  of  mercantile  associations ;  and  other  similar  omissions  occur. 

These  are  faults  of  arrangement  which  are  almost  inevitable  consequences 
of  the  method  adopted;  but  the  book  is  not  free  from  mistakes,  which  a 
careful  writer  like  Mr.  SjNiing  might  have  avoided.  What  is  said  on  page  7 
about  the  contracts  of  infants  is  by  no  means  correct,  and  it  is  also 
inaccurate  to  say  that  an  infant  cannot  be  a  trader.  The  whole  subject  of 
the  capacity  of  married  woman  (pp.  8-13)  is  not  properly  understood ;  the 
statement  on  page  zo,  ^  in  the  City  of  London^  a  married  woman  may  be  a 
trader  with  the  consent  of  her  husband,'  would  be  just  as  correct  if  the  words 
printed  in  italics  had  been  left  out.  In  saying  on  page  35  that  in  English  law 
there  are  no  provisions  enjoining  a  trader  to  keep  books,  the  author  overlooks 
§  28  (3)  of  Uie  Bankruptcy  Act.  It  is  not  correct  to  say  that  partnership 
property  cannot  be  taken  in  execution  for  the  purpose  of  enforcing  a  judg- 
ment against  a  partner  (p.  107) ;  nor  is  there  any  justification  for  the  state- 
ment, that  the  notice  to  discontinue  a  partnership  of  undetermined  duration 
must  not  be  given  at  an  inappropriate  time  {zur  Unzeit,  p.  112).  What  is 
said  on  page  401  about  contracts  for  the  sale  of  goods  of  a  lower  price  than 
£10,  implies  that,  apart  from  the  exceptions  there  stated,  these  contracts 
must  be  in  writing,  which  is  of  course  quite  wrong.  It  is  also  incorrect  to 
say  that  a  '  Spediteur '  (forwarding  agent)  is  considered  a  common  carrier 
(p.  477).  It  is  not  true  in  fact  that  in  deeds  of  transfer  relating  to  shares 
in  registered  companies  the  buyer's  name  is  usually  left  in  blank  (p.  297)  ; 
and  if  a  buyer,  for  the  sake  of  avoiding  the  stamp  duty  on  a  re-sale,  has  a 
transfer  made  out  in  this  form,  he  incurs  considerable  nsk.  The  definition 
of  negotiable  instruments  as '  documents  relating  to  a  sum  of  money  payable 
to  order  or  bearer '  (p.  368)  entirely  misses  the  essential  point. 

We  do  not  wish  to  lay  too  much  stress  on  these  aud  other  errors  which 
occur  in  the  book,  because  there  is  a  good  deal  of  solid  work  by  the  side  of 
them.  A  book  of  this  sort  was  much  wanted  in  Germany,  and  the  author 
may,  therefore,  look  forward  to  bringing  out  a  second  edition.  In  that  case 
we  should  suggest  that  the  statement  of  tiie  foreign  law  should  not  follow  the 
sections  of  the  Code,  but  that  a  systematic  exposition  of  the  whole  law  on 
each  subject  should  be  given  at  the  end  of  the  division  relating  to  it,  and  we 
should  ftirther  suggest  a  careful  revision  of  the  matter  itself.  If  this  be 
done,  Mr.  Spaing  will  produce  a  very  useful  book.  K  8. 


Outlines  of  International  Law,  with  an  account  of  its  origin  and  sources 

and  of  its  historical  development.    By  Geobok  B.  Davis,  U.S.A., 

Assistant   Professor  of  Law  at  the   U.S.   Military  Academy. 

London  :  Sampson  Low,  Marston,  Searle,  and  Bivington.  1888. 

8vo.   zxiv  and  469  pp. 

It  is  a  pious  opinion  that  no  sermon  is  preached  which  someone  may  not 

be  the  better  for  hearing  ;  and  it  may  be  plausibly  maintained  that  a  new 

book,  however  slightly  it  may  differ  from  its  predecessors  on  the  same 

subject,  is  probably,  in  some  respect  or  other,  an  improvement  upon  them. 

On  reading  Mr.  Davis's  early  chapters,  we  were  disposed  to  think  that  only 
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on  some  such  principle  oonld  the  appearance  of  his  book  be  justified.  The 
writing  struck  us  as  that  of  an  industrious  amateur,  with  access  io  a  fairly 
good  library.  These  chapters  are  indeed  a  cento  of  truisms  culled  from 
respectable  authorities,  varied  by  alarming  lapses  into  errors  more  or  less 
original.  What  is  one  to  think  of  a  writer  who  informs  us  that  Private 
International  Law  is  'that  branch  of  the  science  which  has  to  do  with 
the  relations  of  States  to  the  citizens  or  subjects  of  other  States ' ;  who 
implies  that  the  rights  of  neutrals  are  discussed  in  several  of  the  early 
maritime  codes;  who  thinks  that  certain  treaty  provisions  warrant  the 
inference  '  that  a  period  of  residence  is  a  neceseary  preliminary  to  a  change 
of  national  allegiance' ;  who  alludes  to  Roman  law  as  *  the  most  complete 
and  elaborate  code  of  law  that  has  ever  existed' ;  who  says  that  the  Baltic 
*'  is  acknowledged  to  be  a  closed  sea' ;  whose  information  as  to  the  navigation 
of  the  Danube  ends  with  the  year  1871  ;  who  represents  the  Declaration  of 
Paris  as  restraining  '  the  States  who  were  parties  to  it  from  capturing 
)irivate  property  at  sea,  except  enemy  goods  in  enemy  ships  and  contraband 
of  war' ;  who  attributes  to  '  Abbot '  Mr.  Lawrence's  Essays  on  Modem 
International  Law ;  who  speaks  of  '  Sir  Montague  Bernard '  and  '  Solicitor- 
General  Layard '  % 

The  fact  is  that  Mr.  Davis  has  not  adequately  mastered  the  topics  dealt 
with  in  the  first  half  of  his  volume.  The  latter  half  is  much  more  satis* 
factory.  The  account  of  war  and  prize  law,  though  slight,  is  a  good 
straightforward  piece  of  writing,  interspersed  here  and  there  with  passages  of 
practical  importance,  e.g.  the  remarks  (p.  225)  on  the  employment  of 
chain-shot,  and  (p.  344)  on  the  new  doctrines  asserted  during  the  American 
Civil  War  with  reference  to  Contraband  and  Blockade.  T.  E.  H, 


A  Treatise  <m  the  Law  of  Stock  and  Stockholders.  By  Williah 
W.  Cook.  New  York:  Baker,  Voorhia  &  Co.  1887.  La.  8vo. 
xciv  and  787  pp. 

The  great  development  of  business  corporations  in  America,  and  the 
consequent  growth  of  the  law  which  governs  them,  has  produced  quite  a 
crop  of  text-books  in  that  country.  Not  only  has  the  number  of  treatises 
professing  to  deal  with  the  whole  of  the  law  of  private  corporations  been 
increased  of  late  years,  but  particular  branches  of  that  law  have  been  made 
the  subject  of  special  study,  and  have  been  treated  in  separate  books.  Of 
these  the  latest  is  Cook's  Law  of  Stock  and  Stockholders,  which,  as  its  name 
indicates,  attempts  to  consider  all  the  rip;ht8  and  liabilities  of  owners  of  the 
shares  or  stock  of  such  corporations.  In  reading  it  one  cannot  fail  to  be 
struck  by  the  readiness  with  which  the  Common  Law  conception  of  a 
corporation  has  adapted  itself  to  the  wants  of  the  business  community  and 
to  the  demands  of  the  stock  exchange.  The  desire  for  investments,  easily 
transferable  and  free  from  personal  liability,  has  been  more  easily  satisfied 
by  means  of  the  form  of  a  corporation  than  through  the  more  cumbrous 
machinery  of  a  joint-stock  company ;  and  it  is  for  this  reason,  perhaps,  that 
certain  branches  of  the  law  of  the  stock  exchange  have  been  far  more  fully 
developed  in  America  where  the  corporation  has  flourished,  than  in  England 
where  the  modem  limited  company  has  been  evolved  from  the  partner- 
ship. The  certificate,  for  example,  which  is  issued  to  a  shareholder  by  the 
company,  and  is  commonly  used  by  him  in  transferring  his  shares,  has  received 
very  little  attention  in  England,  while  it  has  given  rise  to  a  great  deal  of 
litigation  on  the  other  side  of  the  water.  It  is  there  settled  by  a  long  line 
of  decisions  that  a  corporation  which  registers  a  transfer  of  stock  without 
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the  surrender  of  the  outetanding  certificate  renders  itself  liable  to  a  bona  fide 
purchaser  who  held  this  certificate  at  the  time  of  the  transfer  complained  of, 
or  who  bought  the  stock  on  the  faith  of  that  certificate  afterwards.  This 
applies  to  all  corporations,  at  least  when  there  is  a  rule  by  statute,  charter, 
or  bye-law  (and  there  is  always  such  a  rule),  forbidding  the  registry  of  a 
transfer  without  a  return  of  the  certificate ;  and  it  is  true  in  all  cases  where 
the  transfer  improperly  registered  is  voluntary,  that  is  where  it  is  not  a 
transfer  by  reason  of  attachment,  execution,  bankruptcy,  or  the  like.  The 
same  question  was  recently  raised  in  the  case  of  Societe  Generale  de  PariM 
V.  Walker^  ii  App.  Cas.  20,  and  the  House  of  Lords  seems  to  have  been 
inclined  to  take  the  view  of  the  law  which  has  been  maintained  in  America, 
but  as  yet  no  case  in  England  has  called  for  a  direct  decision  in  the  matter. 
It  is  curious  that  the  case  just  cited  involves  another  point  still  undetermined 
in  the  English  courts,  but  long  settled  in  America,  and  that  is  the  liability 
of  a  company  which  registers  a  transfer  of  shares  by  a  trustee  after  notice 
that  the  transfer  is  a  breach  of  trust.  In  America  the  company  is  liable  in 
such  a  case  to  the  cestui  que  trust,  but  in  England  the  question  does  not 
seem  to  be  quite  free  from  doubt  in  spite  of  the  provisions  of  the  Act  of  1862. 
Soeiete  Generale  de  Paris  v.  Tramways  Union  Co.,  14  Q.  B.  D.  424.  The 
same  case  on  appeal  under  the  name  of  Societe  Generale  de  Paris  v.  Walker 
supra.     See  also  Bradford  Banking  Co,  v.  Briggs,  12  App.  Cas.  29. 

The  arrangement  of  Mr.  Cook's  treatise  is  not  as  systematic  as  could  be 
desired,  owing,  perhaps,  to  a  fact  which  he  mentions  in  the  preface.  His 
book,  he  says,  is  not  'the  result  of  a  preconceived  idea  as  to  the  scope, 
divisions,  and  limits  of  the  subject.  The  subject  itself,  its  extent  and  plan, 
has  been  a  matter  of  growth  in  the  author's  mind.'  Mr.  Cook  has  to  some 
extent  a  fault  which  is  unfortunately  very  common  among  American  text- 
writers.  He  sometimes  states  a  proposition  of  law,  citing  the  authorities 
by  which  it  is  established,  and  then  a  little  further  on  states  another 
inconsifitent  proposition,  and  cites  the  authorities  which  support  it, 
without  attempting  to  reconcile  the  statements,  or  even  pointing  out  to 
the  reader  that  they  are  contradictory.  Mr.  Cook's  attempt  to  summarize 
certain  parts  of  the  law  is  unusually  successful,  and  his  Chapter  XXIII 
('Rules  for  corporations  in  regard  to  refusing  or  allowing  registries  of 
transfers  of  stock ')  and  Chapter  XXIV  b  ('  Dangers  incurred  in  purchasing 
stock '),  are,  perhaps,  the  best  part  of  the  book.  The  first  of  these  chapters 
is,  indeed,  extraordinarily  clear,  concise,  and  accurate.  A.  L.  L, 


Zur  'Reform  des  deutschen  Strafen"  und  Gefdngninwesens.     VoN  De.  P, 
F.  AscHROTT.   Berlin  and  Leipzig:  J.  Guttentag.  1887.  8vo.  50  pp. 

This  is  in  the  nature  of  a  sequel  to  Dr.  Aschrott's  exhaustive  work  on  the 
English  penal  system  (L.  Q.  R.  iii.  353).  He  calls  attention  to  points  in 
which  he  thinks  Qermany  has  something  to  learn  from  England.  The  chief 
of  these  are  the  wide  range  of  judicial  discretion,  which  in  Germany  is 
stated  to  be  too  much  narrowed  by  minimum  penalties ;  the  graduation  of 
prison  regimen  in  the  successive  periods  of  working  out  a  sentence,  and  the 
different  forms  of  imprisonment  (the  nominally  distinct  punishments  of 
the  German  Penal  Code  are  in  practice  so  ill  defined  that  Zuc?Uhaus  in  one 
place  may  be  less  severe  than  Gefclngnis  in  another) ;  the  employment  of 
convicts  on  productive  work  (the  unproductive  *  hard  labour '  of  our  system 
is  on  the  other  hand  not  approved) ;  the  preventive  treatment  of  juvenile 
crime  by  means  of  reformatory  and  industrial  schools ;  and  the  practice  of 
requiring  securities  of  the  peace,  in  fitting  cases,  as  a  partial  or  total  sub^ 
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Btitute  for  actual  punishment.    ABsistance,  public  and  private,  to  discharged 
prisoners  is  also  strongly  commended. 

It  is  satisfactory  to  know  that,  if  the  subetance  of  our  criminal  law  is 
still  worse  expressed  than  any  body  of  law  of  similar  importance  in  any 
foreign  system,  the  working  and  administration  of  it  are  found  worthy  not 
only  of  study  but  of  imitation  by  a  Continental  critic  so  competent  and  well 
informed  as  Dr.  Aschrott.  F.  P. 


A  Manual  of  tie  Criminal  Procedure  (Scotland)  Jet,  1887.  By 
Norman  Dorak  Macdonald.  Revised  by  The  Lobd  Advocate. 
Edinburgh:  William  Blackwood  &  Sons.  1887.  8vo.  viand  103  pp. 

This  Act  does  not,  as  the  author  observes,  change  the  general  principles  of 
the  criminal  law  of  Scotland.  It  deals  chiefly  with  the  mode  of  conducting 
proceedings ;  but  it  does  make  certain  changes  in  principle,  chiefly  directed 
to  stopping  the  loopholes  through  which  old  offenders  used  to  find  com- 
parative safety  in  entering  upon  new  fields  of  crime.  In  this  Manual  these 
changes  are  briefly  enumerated ;  and  then  are  set  forth  in  order  the  changes 
made  by  the  Act  at  the  various  stages  of  procedure.  A  feature  of  the  book 
is  the  comparison  of  the  old  and  new  forms  of  Indictment,  the  latter  being 
picked  out  of  the  former  by  taking  the  words  printed  in  capitals.  The 
Indictment  in  a  well-known  case  of  poisoning  is  taken  aa  an  example,  and 
the  form,  consisting  of  nearly  eight  hundred  words  setting  forth  with  much 
elaboration  details  which  the  prosecutor  does  not  know,  is  cut  down  to  a 
hundred  words  setting  forth  the  essentials  which  he  does  know,  and  which 
sufficiently  inform  the  prisoner  of  the  charge  made  against  him. 

The  body  of  the  Manual,  consisting  of  forty-four  pages,  gives  to  any  one 
fairly  acquainted  with  the  old  procedure  a  clear  account  of  tiie  new.  There 
are  indeed  many  technical  expressions,  not  understanded  of  the  people  in 
England ;  but  the  English  reader  may  at  least  infer  from  a  perusal  of  the 
Manual  that  the  Scotch  enjoy,  clad  in  native  garb,  a  very  effective,  and 
now  very  simple,  criminal  procedure. 

The  rest  of  the  volume  consists  of  a  print  of  the  Act,  and  a  neat  and 
sufficient  index.  R.  C. 

Le  Oouvemement  et  le  Parlement  Britanniquee.  Lb  C^  De  Franqub- 
viLLE.  Three  vols.  Paris:  J.  Rothschild.  8vo.  595, 567,  and  575pp. 

M0K8IEUB  De  Fbanqueville'b  elaborate  treatise  on  the  Government  and 
Parliament  of  Great  Britain  is  not  a  book  to  be  dismissed  in  a  curt  note.  It 
is  a  production  which  deserves  a  lengthy  review,  and  we  hope  at  some  future 
day  to  lay  before  our  readers  a  careful  estimate  of  the  results  obtained  by 
a  Franchman  of  eminence  from  a  new  and  most  painstaking  study  of  English 
institutions.  At  the  present  moment,  however,  we  can  do  no  more  than 
direct  their  attention  to  three  features  of  De  Franqueville's  work,  which  are 
specially  deserving  of  notice. 

Le  Oouvemement  et  le  Parlement  BritanrUquea  is,  like  the  essay  of  Monsieur 
Boutmy's,  noticed  not  long  ago  in  the  pages  of  this  Rsvibw,  at  once  the  sign 
and  the  result  of  a  remarkable  movement  in  French  thought.  The  energy 
of  the  French  intellect  shows  itself  now,  as  it  has  shown  itself  time  after  time 
at  past  crises  of  French  history,  to  be  irrepressible.  You  cannot  read  a  line 
written  by  one  of  the  modem  school  of  French  constitutionalists  without 
seeing  that  speculation  on  political  matters  has  taken  in  France  a  new  and 
a  most  happy  turn.  A  jniari  dogmatism  has  given  place  to  historical  re« 
search.    Constitutional  theories,  and  especially  the  constitutional  theories 
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embodied  in  the  Constitution  of  England,  are  studied  in  a  new  spirit  The 
new  school  look  for  facts,  and  not  for  dogmas,  and  the  lucid  inteUect  of 
Frenchmen  when  once  turned  towards  the  acquisition  of  positive  knowledge 
is  certain  to  find  the  knowledge  which  it  desires.  The  time  is  perhaps  not 
far  distant  when  the  working  of  the  British  Constitution  will  be  far  better 
known  in  France  than  it  is  in  England,  and  be  far  more  clearly  explained 
in  France  than  it  is  in  Qermanj. 

Monsieur  De  Franqueville,  in  common  with  the  school  to  which  he 
belongs,  aims  at  grasping  at  once  the  history  and  the  actual  working  of 
British  institutions.  He  shows  in  each  of  his  chapters  how  a  given 
part  of  the  Constitution,  say  the  Crown,  came  to  be  what  it  is,  and  what  it 
IS  which  it  has  at  last  come  to  be.  This  double  mode  of  treatment  has  great 
advantages;  it  guards  the  writer  who  adopts  it  against  many  errors;  it 
keeps  before  his  own  mind,  and  the  minds  of  his  readers,  the  fact  that  every 
part  of  the  English  government  is  the  product  of  a  long  and  a  very  peculiar 
course  of  historical  development.  And  we  doubt  whether  there  is  any  feature 
in  our  author's  work  which  will  commend  itself  more  to  students  than  this 
combination  of  the  historical  and  the  analytical  method  of  treating  his  subject. 

While,  however,  we  fully  acknowledge  the  great  advantages  of  the  course 
which  Monsieur  De  Franqueville  has  adopted,  we  venture  to  doubt  whether 
it  will  not  be  found  tliat  here  as  in  other  cases  an  author's  strength  is  sin- 
gularly connected  with  his  weakness.  The  effort  to  trace  the  course  by 
which  an  institution  has  developed,  and  at  the  same  time  to  explain  the 
way  in  which  it  actually  works,  is  apt  to  result  in  an  incomplete  historical 
sketch,  foUowed  by  an  equally  incomplete  analjrsis  of  the  institution  as  it 
actually  exists.  Monsieur  De  Franqueville's  pages  occasionally  suggest  the 
idea  that  his  book  would  have  gained  something  had  it  formed  two  distinctly 
separate  works,  of  which  the  one  should  have  contained  the  history  of  the 
English  Constitution,  and  the  other  should  have  displayed  a  picture  of 
English  institutions  as  they  actually  exhibit  themselves  to  a  foreign  observer 
who  studies  England  in  the  last  quarter  of  the  nineteenth  century.  The 
work  of  Hallam  and  the  work  of  Bagehot  is  equally  above  praise;  an 
attempt  to  combine  the  work  of  Hallam  and  the  work  of  Bagehot  is  one  of 
extreme  difficulty,  and  can  hardly  attain  such  complete  success  as  the  success 
attained  by  each  of  these  eminent  authors.  It  is,  however,  both  unfair  and 
unwise  to  dwell  much  on  the  fact  that  the  scheme  on  which  Monsieur  De 
FranqueviUe  has  worked  cannot  have  all  the  advantages,  as  it  has  of  courise 
not  all  the  disadvantages,  of  a  different  mode  of  treating  his  subject.  What 
we  ought  to  dwell  upon  is  the  fact  that  a  new  and  most  instructive  picture 
of  the  British  Constitution  has  been  drawn  by  a  man  whose  learning  and 
talent  enable  him  to  throw  new  and  valuable  light  on  a  subject  which 
from  one  generation  after  another  has  engrossed  the  attention  of  political 
thinkers.  A.  V.  D. 

Commons  and  Common-fields;  or^  the  history  and  policy  of  the  Laws  re^ 

lating  to  Commons  and  Enclosures  in  England,  being  the  Yorke  Prize 

Essay  of  the  University  of  Cambridge  for  the  year  1886.     By  T.  E. 

ScBUTTON.  Canabridge  IJni versity  Press.  1 887 .  8 vo.  viii  and  1 80  pp. 

This  essay  is  of  twofold  bearing ;  it  not  only  endeavours  to  trace  the 

early  history  of  commons  and  common-rights,  but  also  deals  with  the  modem 

law  and  its  aims.     The  author  in  the  latter  part  of  his  treatise  gives  a  good 

sketch  of  the  progress  of  indosure  under  successive  economical  conditions, 

and  discourses  upon  the  advantages  and  disadvantages  of  each  step  taken 

against  the  'champion,'   as  Tnsser  calls  it.     The  student  of  economic 
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history  will  find  a  good  deal  of  suggestive  detail  in  the  chapter  relating  to 
the  inclosures  for  the  sake  of  sheep-farming  and  deer-keeping,  which  were 
60  manfully  opposed  by  Latimer  and  Kett,  and  in  that  which  tells  of  the 
hopes  roused  by  the  Levellers,  which  induced  English  peasants,  daring  the 
civil  wars,  like  the  Spanish  labourera  of  our  own  day,  to  attempt  to  cultivate 
under  new  conditions  part  of  the  vast  mass  of  waste  land  that  lay  open  to 
them.  The  story  of  the  reclamation  of  the  fens  and  the  legal  and  illegal 
controversies  it  involved  is  also  touched  on.  Mr.  Scrutton  goes  on  to 
handle  the  modern  legislation  of  the  subject,  and  the  presei-vation  of  open 
spaces  as  public  property.  He  is  in  favour  of  the  proposal,  once  put  forth 
by  Sir  William  Harcourt,  to  nuike  illegal  inclosures  jwJblie  nvdsances,  as  the 
best  means  of  securing  commons  from  the  greed  or  folly  of  those  who  would 
publicly  or  privily  go  about  to  destroy  them.  But,  fearing  possibly  the 
manifold  clifiRculties  which  lie  in  the  way  of  the  heroic  legislator,  he  sug* 
gests  what  certainly  appears  a  more  practical  way,  to  wit,  that  the  Inclosure 
Ck}mmi88ioners  should  liave  power  to  investigate,  prosecute,  abate  or  pro* 
ceed  civilly  in  the  matter  of  illegal  approvement.  That  some  such  measure 
is  needful  will  be  conceded  by  most  students  of  the  subject. 

But  it  is  with  the  earlier  section  of  the  essay  (part  of  which  has  already 
appeared  in  this  Review)  that  the  reader  will  more  probably  be  interested. 
If  it  cannot  be  admitted  that  Mr.  Scrutton  has  solved  the  difficult  problems 
that  his  subject  presents,  yet  inasmuch  as  he  has  put  some  of  the  chief  peis 
plexities  in  a  clear  light,  and  removed  from  the  way  some  of  the  obstacles 
that  have  blocked  it  for  long  years,  he  certainly  deserves  the  gratitude  of 
those  that  follow  him.  The  fact  is,  there  is  not  at  present  before  us  the 
material  for  settling  the  history  of  the  early  land  law  in  England.  We 
English  students  need  the  help  which  a  thorough  knowledge  of  other 
medieval  systems  would  almost  certainly  give,  as  well  as  more  detailed 
information  on  the  more  primitive  customs  of  English  manors.  Still  it  ia 
a  step  forward  to  have  got  rid  of  the  confusing  terms  apj)enda7U  and  ajyjmr" 
tenant  by  a  definite  historical  explanation  of  their  origin,  one  of  Mr.  Scrutton'a 
best  bits  of  research  ;  and  it  is  a  happy  piece  of  conjecture  that  led  to  the 
comparison  of  Qlanvirs  well-known  statement  (drawn  from  the  practice  of 
his  day,  as  proved  by  several  town  charters),  as  to  the  villein*s  year  and 
day  undisturbed  in  a  privileged  place  giving  him  freedom,  with  the  Salic 
law  de  migrantihus.  The  definition  of  the  viU  as  the  township,  and  the 
manerium  as  the  holding  of  the  lord,  whether  one  vill  or  more,  is  also  useful 
for  the  eleventh  century.  The  interpretation  of  the  pasFages  in  DomeFday  as 
to  the  '  commodation  of  judices '  in  the  light  of  the  lawyers'  rule  that  '  a 
manor  must  have  a  court '  is  neat  and  ingenious.  The  author  rightly  sepa- 
rates the  Dena-lagu  from  the  rest  of  England,  in  considering  the  state  of 
land-tenure  in  the  eleventh  century,  though  he  perhaps  underrates  the  effect 
of  the  Danish  wars  upon  the  South  of  England,  where,  as  contemporary 
authority  witnesses,  many  men  were  obliged  to  give  up  land  and  stock  to 
their  richer  neighbours  for  food  and  seed-corn,  taking  them  back  on  conditions 
favourable  to  their  creditors,  a  process  which  would  probably  account  for  the 
extinction  of  the  smaller  holders  of  ethel  in  Wessex  and  West  Mercia.  And 
looking  at  the  evidence  at  our  disposal,  it  does  not  seem  likely  that  there 
was  ever  in  England  before  the  coming  of  the  Danes  a  very  large  class 
of  such  libere  tenenten. 

The  land  law  in  England,  like  that  in  India,  has  had  to  stand  the  strain  of 
a  succession  of  different  theories,  each  in  turn  warmly  maintained.  It  is 
interesting  to  find  Mr.  Scrutton  upholding  the  Court  in  the  case  of  Earl 
DtMvraven  v.  LlevoeUyn  against  Williams  on  the  ground  that  the  '  legal 
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theory '  of  the  origin  of  rights  of  common  is  on  the  whole  more  near  io 
the  historic  truth  than  the  so-called  '  historic  theory '  of  the  German  school* 
That  the  legal  theory  is,  at  all  events,  the  best  working  theory,  both  sides 
would  probably  admit. 

It  is  hardly  possible  to  peruse  Mr.  Scrutton's  suggestive  and  interesting 
essay  without  being  struck  first  with  the  immense  value  of  the  Year 
Books  in  nearly  every  disputed  point  of  theory  and  practice  touched  ou 
and  marvelling  at  the  long  neglect  in  which  they  have  lain,  and  secondly 
without  seeing  the  need  for  a  careful  study  of  that  cui-ious  process  of 
'  crystallization '  which  went  on  in  the  English  law  under  the  influence  of 
the  great  Elizabethan  and  Jacobean  lawyers,  the  results  of  which  have  long 
been  suffered  to  obscure  our  English  legal  history.  F.  Y.  F. 


Outlines  of  the  Science  of  Jurisprudence.  An  Introduction  to  the 
Systematic  Study  of  Law.  Translated  and  Edited  from  the 
Juristic  Encyclopaedias  of  Puchta,  Friedlander,  Falck,  and 
Ahrens,  by  W.  Hastib.  Edinburgh:  T.  and  T.  Clark,  1887. 
8vo.  xliii  and  278  pp. 
In  the  words  of  the  author's  preface,  this  work  *  is  an  attempt  to  bring 
the  best  available  thought  and  experience  of  the  Mastoids  of  the  Modern 
German  Jurisprudence  to  bear  upon  the  acknowledged  want  of  a  more 
scientific  and  systematic  discipline  in  the  study  of  law  in  England ; '  and 
elsewhere  he  describes  it  as  'an  elementary  contribution  to  the  desideratum 
of  a  more  scientific  Legal  Education,  based  upon  earnest  conviction  of  the 
essential  relation  of  Theory  to  Practice,  and  dealing  with  the  existing  want 
at  that  initial  and  vital  stage  in  wliich  the  conditions  of  all  real  progi-ess  and 
attainment  are  cardinally  determined.'  But  it  is  not  only  the  methods  of 
legal  education  that  Mr.  Hastie  wishes  to  reform ;  instruction  in  a  science 
depends  upon  the  state  of  the  science  itself,  and  with  us  this  is  found  to  be 
sadly  deficient  For  its  restoration  three  things  are  necessary,  'a  true 
Philosophy,  a  living  Science,  and  a  reanimated  History  of  Law.'  It  is  to 
effect  a  reform  in  regard  to  the  first  two  points  that  these  translations  have 
been  published.  The  importance  of  the  last  has  already  been  fully  recognised. 
In  order  to  clear  the  ground,  Mr.  Hastie  comments  at  some  length  on  the 
discredit  which  has  fallen  upon  Bentham's  principle  of  utility  as  a  test  of 
legislation,  and  upon  Austin's  conception  of  sovereignty  as  the  source  of  law 
and  so  of  rights.  The  former  is '  contradictory  of  the  great  modern  principle 
of  Political  Equality  ; '  the  latter  makes  *  all  law  the  creation  of  arbitrary 
will.*^  Hence  he  would  revert  to  the  idea  of  a  principle  of  Right  which  is 
implanted  in  the  common  consciousness  of  a  people,  and  which  is  already  the 
guarantee  of  natural  rights  before  the  State  has  been  formed  to  take  them 
under  its  protection.  This  he  regards  as  giving  us  once  more  a  true 
Philosophy  of  Law.  As  to  the  other  point,  the  living  Science,  he  wishes  to 
introduce  the  German  notion  of  Law  (or  Right)  as  a  living  organism, 
raised  from  a  barren  collection  of  isolated  rules  into  a  system  animat.ed  by 
one  spirit,  and  composed  of  parts  each  of  which  has  its  own  proper  function 
to  perform,  while  it  works  in  due  harmony  with  the  whole.  Such  then  are 
Mr.  Hastie's  objects  ;  the  revival  of  a  true  Philosophy  of  Law  by  substitut- 
ing the  German  principle  of  Right  for  the  Austinian  Sovereign,  and  tlie 
quickening  of  the  Science  of  Law  by  presenting  it  as  a  living  systematic 
whole.  To  carry  these  out  he  furnishes  us  with  translations  of  certain  brief 
Juristic  Encyclopaedias  and  works  on  Juristic  Methodology,  i.  e.  on  the  sys- 
tematic arrangement  of  legal  study,  altogether  five  in  number.    Of  these  the 
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most  interesting  is  the  Juristic  Encyclopaedia  of  Fachta,  entitled  '  Oatlines 
of  Jurisprudence  as  the  Science  of  Bight ; '  and  we  may  also  notice  Falck's 
'Scientific  Study  of  Juri^rudence ;  its  Preliminaries,  Special  Subjects, 
Means,  and  Appliances/  Of  course  it  would  be  beyond  our  purpose  here  to 
enter  into  a  discussion  of  these  works ;  the  only  question  that  concerns  us  is 
whether  they  are  fitted  to  exercise  that  influence  upon  legal  education  in 
England  which  the  translator  claims  for  them. 

We  admit  fully  the  interest  which  they  have  for  the  student  of  the 
Philosophy  of  Law,  and  we  admire  the  ability  and  enthusiasm  which  Mr. 
Hastie  has  brought  to  his  task,  but  we  think  that  the  ordinary  student  of 
Jurisprudence  will  find  in  them  more  to  confuse  than  to  help  him.  It  has 
been  plausibly  maintained  indeed  that  the  Philosophy  of  Law  is  outside  the 
sphere  of  Jurisprudence  proper,  and  that  when  the  jurist  has  discovered 
what  laws  the  Courts  will  enforce,  he  has  got  all  that  is  necessary  for  his 
purpose.  It  is,  at  any  rate,  yery  probable  that  Jurisprudence  would  have 
made  greater  flulyances  of  recent  years  had  not  Austin  ffiven  such  undue 
predominance  to  his  discussion  of  the  nature  of  positive  law.  Such  a  dis- 
cussion is  proper  enough  in  its  right  place,  but  the  course  of  legal  education 
in  England  will  hardly  be  facilitated  by  the  introduction  of  another 
Philosophy  of  Law,  as  erroneous  in  some  respects  as  Austin's,  and  which 
demands  from  the  English  student  a  complete  reversal  of  his  present 
notions.  And  since  Mr.  Hastie  purports  to  give  us  the  best  available 
thought  of  Modem  German  Jurisprudence,  he  surely  ought  to  have  recog- 
nised that  Puchta  wrote  even  before  Austin,  and  that  an  approximation  to 
English  notions  has  been  made  since  his  time  by  Ihering,  who,  in  his  Ber 
Zweck  im  Rechtf  has  applied  some  of  the  necessary  corrections  to  Austin's 
theory,  and  in  particular  has  shown  that  it  is  an  essential  element  in  Law 
that  the  sovereign  should  himself  be  bound  by  it.  It  is  a  great  mistake  to 
go  back  from  Uiis  to  Puchta's  disquisitions  upon  Freedom  as  being  the 
leading  element  in  Right,  and  upon  the  subordinate  position  taken  by  Reason, 
which  may  determine  it  indeed,  having  regard  to  the  necessary  limitations 
set  to  human  affairs,  but  which  does  not  originate  it.  Jurisprudence  is  here 
conditioned  by  language  in  a  way  quite  peculiar  to  itself,  and  while  these 
notions  may  be  natural  to  a  Qerman  who  regards  it  as  the  Science  of  Right, 
yet  they  give  no  help  to  the  English  student  who  looks  upon  it  as  the 
Science  of  Law ;  and  however  needful  they  may  be  for  the  study  of  the 
Philosophy  of  Law  generally,  yet  to  incorporate  them  as  a  necessary  part  of 
legal  education  is  simply  to  introduce  a  somewhat  unreal  discussion,  and  to 
divert  attention  from  the  vast  and  deeply  interesting  fields  of  Jurisprudence 
proper,  including  as  they  do  both  the  contents  of  the  law  and  its  history. 

And  if  we  consider  the  other  point  on  which  Mr.  Hastie  lays  so  much 
stress,  while  we  may  acknowledge  that  he  has  emphasized  a  defect  in  our 
legal  system,  yet  the  actual  value  of  his  remedy  may  again  be  doubted. 
This  conception  of  Law  as  a  living  organism,  or,  to  put  it  on  its  highest 
level,  as  '  an  objective  organism  of  human  freedom,'  to  what  does  it  amount 
in  the  hands  of  the  writers  whose  works  are  here  presented  to  us  ?  Little 
more,  it  must  be  confessed,  than  to  a  logical  arrangement  of  the  whole  law, 
and  a  general  survey  of  its  several  parts,  each  being  compared  with  the 
actual  relations  of  human  life  that  no  gap  in  the  law  may  be  left.  We  are 
given  to  understand  indeed  that  the  great  merit  of  the  system  lies  in  its 
choice  of  legal  rdations  as  the  material  to  work  upon  instead  of  the  righU 
which  are  incident  to  them.  But  upon  examination  it  will  be  found  that 
this  merely  helps  us  to  the  ordinary  division  of  law  into  private  and  public 
law,  with  a  subdivision  of  the  former  into  individual  law,  including  property 
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and  obligations,  and  of  the  latter  into  administrative  law  and  international 
law.  With  this  the  function  of  legal  relations,  of  which  so  much  is  said,  seem 
to  end,  and  even  Fuchta  admits  that  the  idea  fails  us  in  following  out  the 
complexities  of  the  details  of  law,  and  that  the  separate  rights  must  then  be 
treated  of  directly.  It  appears,  therefore,  that  the  notions  which  Mr.  Hastie 
wishes  to  introduce  have  little  practical  effect,  while  their  tendency  is  cer- 
tainly to  add  confusion  to  the  student's  already  sufficiently  confused  notions 
of  Jurisprudence,  and  in  a  manner  quite  unnecessary.  The  argument  of  the 
Germans  is  that  all  law  supposes  relations  between  persons,  and  that  a  mere 
right,  such  as  a  right  over  a  thing,  does  not  recognize  this.  But  it  must  be 
noticed  that  Austin  has  given  us  a  far  better  ancdysis  of  rights  than  any  to 
be  found  in  Fuchta  and  wiiters  of  his  school,  and  that  this  does  expressly 
recognize  tliat  every  right  supposes  a  relation  between  two  persons,  the 
person  of  inherence  and  the  person  of  incidence,  and  that  a  right  over  a 
thing,  or  a  real  right,  is  simply  one  in  which  the  person  of  incidence 
includes  all  men  generally. 

There  is  no  doubt  that  the  Science  of  Law  in  England  differs  materially  in 
its  treatment  and  notions  from  the  Science  of  Right  in  Germany.  How  much 
of  this  difference  is  due  to  the  double  meaning  of  the  word  Bight  in  the 
latter  we  need  not  now  discuss.  It  may  be  admitted  that  in  the  Philosophy  of 
Law  we  have  not  reached  the  final  truth,  and  that  in  its  systematic  treatment 
there  remains  much  to  be  done.  But  in  neither  respect  are  we  likely  to  gain 
assistance  from  the  works  Mr.  Hastie  has  translated.  We  by  no  means 
imply  that  nothing  is  to  be  gained  by  the  study  of  German  Jurisprudence, 
and  we  acknowledge  the  interest  and  value  in  other  respects  of  the  transla- 
tions given  us  in  Mr.  Hastie's  book.  It  is  a  welcome  contribution  from 
the  vast  storehouse  of  German  legal  literature.  Our  objection  is  that  the 
work  is  beyond  those  for  whom  it  is  intended,  and  further  that  it  hardly 
carries  out  its  promise  of  giving  us  the  best  of  modem  German  thought 
Not  only  has  a  further  development  been  given,  as  we  have  seen  above,  to 
the  Philosophy  of  Law,  but  the  conception  of  it  as  a  living  organism  has 
been  more  fruitfully  applied  elsewhere  than  in  any  of  the  works  before  us. 
In  these  it  does  not  justify  its  pretensions  to  add  new  vigour  and  life  to  the 
law,  and  so  far  as  it  points  merely  to  systematic  arrangement,  we  could 
hardly  have  anything  more  complete  than  the  various  editions  of  PandekteTi- 
reeht,  for  which  the  Germans  are  deservedly  fiunous,  and  to  which  perhaps, 
more  than  anything  else,  we  ought  to  look  for  actual  help  in  arranging  and 
simplifying  our  own  law.  None  the  less  we  are  indebted  to  Mr.  Hastie  for 
good  work  done  in  a  field  of  great  extent,  but  which  has  hitherto  proved  so 
little  attractive  that  even  the  works  of  Savigny  have  only  been  partially 
translated. 

Informations  {Criminal  and  Quo  Warranto)^  Mandamus  and  Prohibition, 
By  John  Shobtt.  London :  W.  Clowes  &  Sons,  Limited.  1887. 
La.  8vo.  xxxii  and  697  pp. 

It  would  be  impossible  in  the  brief  space  of  an  ordinaiy  review  to 
examine  in  detail  the  wide  field  of  matters  covered  by  this  work.  For  more 
than  forty  years  no  fresh  book  on  English  Crown  Practice  has  appeared  ;  and 
as  during  that  period  the  law  relating  to  it  has  undergone  great  modifications 
and  development,  the  mass  of  materials  relating  to  it  has  increased  pro- 
portionately. Indeed,  the  extent  of  the  subject  may  be  partly  gauged  by 
the  fact  that  the  index  of  cases  comprises  nearly  2000  reported  decisions. 

The  old  information  in  Chancery  which,  now  under  tiie  Supreme  Court 
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Rules,  has  gained  ^  the  name  of  action/  is  not  included  in  the  scope  of  the 
work.  And  the  same  applies  to  informations  on  the  Kevenue  side  of 
the  Queen's  Bench  Division.  The  former  snhject  can  hardly  be  considered 
foreign  to  the  matter  in  hand,  for  such  informations,  whether  they  relate  to 
Crown  property  (as  in  Attorney -General  y.  TonUiney  12  Ch.  D.  214,  14  Ch. 
D.  58)  or  to  the  interests  of  the  subject  (as  in  Attomey-Oeneral  y.  Comptan, 
I  Y.  ft  C.  C.  C.  417  ;  Attorney-General  y.  Vestry  of  Bermondeey,  23  Ch.  D: 
60),  are  equally  concerned  with  the  protection  of  public  rights  in  the  name 
of  an  officer  of  the  Crown.  They  are,  however,  technically  quite  distinct 
from  the  common  law  proceedings  with  which  this  book  deals  ;  and  reyenue 
proceedings  are  undoubtedly  quite  a  special  branch  of  Crown  practice; 
hence  the  author  may  have  felt  it  wiser  to  take  adyantage  of  that  fact,  and 
restrict  his  work  to  its  present  scope. 

The  arrangement  of  Mr.  Shortt*s  book  is  most  orderly  and  conyenient. 
It  is  divided  into  four  parts,  dealing  respectively  with  Criminal  Informa- 
tions, Quo  Warranto  Informations,  Mandamus  and  Prohibition.  Under 
each  of  these  diyihions  is  presented  (i)  a  general  statement  of  the  nature, 
origin,  and  scope  of  the  particular  remedy  discussed;  (ii)  an  exhaustiye 
review  of  the  specific  cases  in  which  it  has  been  applied  ;  and  (iii)  an  ex- 
position of  all  the  procedure  necessary  to  put  it  in  force,  and  carry  it 
through  all  its  stages. 

In  the  execution  of  the  work  the  author  has  been  most  industrious, 
thorough  and  exact.  He  appears  to  have  examined  the  authorities  fully 
and  carefully,  and  has  set  forth  their  effect  in  terse  and  clear  language,  for 
the  most  part  avoiding  mere  statement  of  opinion,  and  confining  himself  to 
an  exposition  of  settled  law ;  while  with  regard  to  questions  in  regard  to 
which  there  has  been  or  is  a  conflict  of  judicial  opinion,  his  statement  of 
the  controversy  leaves  nothing  to  be  desired.  Such,  for  instance,  is  his 
statement  as  to  the  right  of  counsel  to  reply  on  behalf  of  the  Attorney* 
General  in  ex  officio  informations  (p.  83),  as  to  whether  quo  warranto  would 
lie  for  the  office  of  Quardian  of  the  Poor  (p.  125),  when  permissive  words 
are  to  be  construed  as  imperative  (pp.  254-6),  as  to  the  right  of  the 
Court  of  Queen's  Bench  to  prohibit  the  Court  of  Chancery  (pp.  427-9),  and 
whether  the  power  to  prohibit  is  discretionary  in  the  Court  (pp.  441-6). 

The  text  is  followed  by  an  appendix  of  forms  selected  partly  from  the 
appendix  to  the  Crown  Office  Kules,  1886,  partly  from  yarious  practice 
books  and  reported  cases.  Then  follow  the  Crown  Office  Rules  themselves, 
Rules  and  Tables  as  to  costs  and  court  fees,  and  the  standing  orders,  direc- 
tions, forms,  etc.,  relating  to  appeals  to  the  Houso  of  Lords.  To  have 
appended  all  the  rules  referred  to  in  the  work  would  haye  added  enormously 
and  unnecessarily  to  the  bulk  of  the  book,  which  contains  in  those  parts 
which  relate  to  procedure  the  fullest  information  as  to  the  orders,  rules 
and  forms  which  relate  to  the  various  stages  in  each  proceeding. 

We  have  noticed  very  few  errors  in  perusing  the  book  ;  at  p.  1 58  an  Irish 
case  in  L.  R.  Ir.  4  C.  L.  is  cited  as  from  4  Ir.  L.  R.  Q.  B.  D. ;  at  p.  85  1 7 
Q.B.D.  is  put  for  17  Q.  B.,  and  at  p.  606  for  Rule  27  appears  R.  7.  It 
would  moreover  be  an  advantage  in  a  subsequent  edition  to  make  the 
index  rather  more  complete  and  exhaustive.  Small  points  incidentally 
discussed,  and  yet  of  value,  are  apt  to  get  buried  in  so  large  a  book  when 
not  specifically  indexed  under  appropriate  heads. 

If  such  an  excellent  book  is  somewhat  dreary  reading,  it  is  no  &ult  of 
the  author.  We  are,  indeed,  much  bound  to  anyone  who  has  undertaken 
and  executed  so  well  such  a  really  difficult  and  heavy  task.  And  not  one 
whit  the  less  that  it  brings  into  the  broad  glare  of  day  the  dire  need  for 
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amending  this  cumbrous  labyrinth  of  procedure,  and  reducing  it  to  some* 
thing  like  harmony  with  the  modem  and  improved  character  of  other  parts 
of  our  procedure. 

Steer'i  Paruh  Law.  Fiflh  Edition.  Bj  Walter  Henry  Macnamara, 
London :  Stevens  &  Sons.    1887.   8vo.   xxvii  and  604  pp. 

The  subjects  treated  in  this  book  are  multifarious.  The  law  as  to  8om« 
of  them  is  to  be  found  stated  more  in  detail  in  other  well-known  text-books, 
while  information  as  to  others  is  seldom  required.  The  aim  of  Mr.  Steer^ 
when  he  first  compiled  his  book  in  1830,  was  to  give  in  a  compendioas  form 
the  various  branches  of  the  law  which  relate  to  the  internal  affairs  and 
management  of  the  parish,  the  old  administrative  unit  of  English  local 
government.  Since  the  first  edition  appeared  many  changes  have  been 
made  affecting  the  parish,  and  for  some  purposes  it  now  seems  threatened 
with  extinction  altogether.  As  regards  local  self-government  in  civil 
matters,  the  Union  and  the  Local  Board  of  Health  have  almost  everywhere 
superseded  the  parish,  and  even  in  matters  ecclesiastical  the  old  parochial 
boundaries  have,  in  many  cases,  been  so  altered,  that  the  parish  of  former 
days  can  no  longer  be  recognised.  But  still  the  parish,  for  many  purposes, 
survives,  though  perhaps  with  altered  limits,  and  practical  questions  of  law 
affecting  it  crop  up  from  time  to  time.  Matters  nJecting  local  government 
and  administration  are  also  constantly  requiring  attention,  and  a  book  of 
reference,  by  which  the  law  applicable  to  Chem  can  be  ascertained,  is  often 
useful.  The  fact  that  from  time  to  time  fresh  editions  of  Mr.  Steer's  book 
have  appeared — the  present  at  an  interval  of  only  six  years  from  the  pre« 
vious  one — shows  that  the  information  there  to  be  found  is  wanted,  and  that 
the  form  in  which  it  is  given  is  appreciated  by  the  public.  Mr.  Macnamara 
has  adhered  to  the  former  arrangement  of  the  book,  and  carefully  in- 
corporated recent  statutes  and  decisions,  so  as  to  bring  the  work  down 
to  date,  October,  1887.  Several  statutes  of  this  year,  such  as  the  Public 
Libraries  Act,  c  22,  the  Allotments  and  Cottage  Gutlens  Compensation 
for  Crops  Act,  c.  26,  the  Open  Spaces  Act,  c.  32,  and  the  Allotments 
Act,  c.  48,  deal  with  matters  which  are  treated  in  the  book,  and  refer- 
ences are  made  to  them  in  the  text,  though  necessarily  without  great 
minuteness.  He  omits,  however,  to  notice  in  chapter  ix,  which  deals 
with  burial  grounds,  the  important  power,  conferred  by  the  Open  Spaces 
Act  on  sanitary  authorities,  of  devoting  disused  burial  grounds  for  pur- 
poses of  public  recreation  and  enjoyment.  The  provisions  of  the  statute 
in  question  are  somewhat  involved,  and  a  notice  in  the  book  might  have 
directed  attention  to  them,  and  so  impressed  the  members  of  sanitary 
authorities  with  a  sense  of  their  duties  which,  in  this  respect,  they  are  very 
likely  to  ignore.  We  must  not,  however,  object  too  strongly  to  an  omission 
such  as  this,  for  it  is  an  exception,  and  most  of  the  statutes  and  recent  cases 
are  noted  in  their  proper  context  The  Allotments  Act,  and  the  Allotments 
and  Cottage  Gardens  Compensation  for  Crops  Act  will,  no  doubt,  be  more  or 
less  used,  and  any  work  on  parish  Uw  must,  of  course,  contain  a  statement  of 
their  provisions.  Mr.  Macnamara  sets  them  out  in  full  in  an  appendix  to  his 
book ;  which  is,  perhaps,  the  best  way  of  treating  them  at  present.  An 
explanation  of  their  somewhat  complex  provisions  might  seem  desirable; 
but  till  experience  shows  how  they  work,  such  an  explanation  could  be  of 
no  authority,  and  might  prove  misleading.  The  editor  is,  therefore,  probably 
right  not  to  have  attempted  one.  The  present  edition  seems  calculated  to 
maintain  the  reputation  of  Mr.  Steer's  book  as  an  index  to  many  points  of  local 
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law,  by  the  help  of  which  those  who  have  to  work  them  out  may  be  put  on  the 
^rack  of  the  authorities  they  need,  and  from  which  those  who  are  satisfied 
with  a  less  exhaustive  treatment  may  derive  much  useful  iitformation. 


jf  Treatiie  tm  ihe  Law  cfSettlemenU  cf  Property  made  upon  marriage  and 
other  occaeiom.  By  John  Sayill  V aizey.  Two  vols.  London : 
H.  Sweet  &  Sons.   1887.   8vo.  cvi  and  17 14  pp. 

This  is  a  complete  work  on  Settlements,  and  deals  with  the  whole  law  on 
the  subject.  The  present  time  is  &vourable  for  its  appearance,  because 
radical  changes  in  Uiis  part  of  the  law  are  in  the  air,  which  will  probably 
have  the  effect  of  preventing  the  production  of  any  work  of  this  magnitude 
for  many  years  to  come.  Such  changes  will  of  course  produce  the  usual 
flood  of  ingenious  little  books  on  the  new  law :  but  a  compendium  of  the 
whole  law  as  it  existed  just  before  the  change,  must,  if  thoroughly  and 
honestly  elaborated,  remain  for  some  time  almost  a  necessary  of  life  to  the 
practitioner,  to  be  supplemented  by  some  small  book  on  the  new  Act  or  Acts. 
Mr.  Davidson's  vol.  ui.  is  too  old  to  rival  Mr.  Yaizey's  book  in  this  respect. 
Moreover  the  latter  covers  a  wider  field.  The  question  is,  whether  the  pre-* 
sent  treatise  is  capable  of  occupying  such  a  position  t  And  we  think  there 
can  be  only  one  answer.  We  have  had  the  book  in  use  for  the  last  three 
months,  and  have  found  it  trustworthy  and  complete.  An  enormous  masa 
of  nearly  6,000  cases  has  been  digested  into  an  orderly  shape.  It  has  been 
a.  great  pleasure  to  us  to  find  the  very  oldest,  as  well  as  the  very  latest  cases 
concisely  and  correctly  stated,  and  in  their  proper  places.  Where  a  point  is 
doubtful,  Mr.  Yaizey  has  taken  the  further  trouble  to  collect  the  opinions 
thereon  of  other  eminent  conveyancing  authorities.  Nor  has  he  refrained 
from  occasionally  giving  us  the  benefit  of  his  own  opinion.  We  may  con- 
gratulate him  on  the  fact  that  a  decision  given  on  the  29th  of  October  last 
{Be  Cameron  and  WdU,  36  W.  R.  5)  fully  bears  out  the  conclusion  to  which 
he  had  arrived  (vol.  i.  p.  79)  on  the  very  doubtful  point  of  law  to  which  it 
relates.  We  feel  quite  sure  that  his  acumen  will  be  similarly  justified  in 
many  other  instances. 

In  dealing  with  the  Statute  law,  Mr.  Yaizey  has  adopted  the  plan  of 
printing  the  actual  language  of  the  statutes  in  the  body  of  his  work,  distin* 
guishing  them  by  an  inner  margin.  Of  course  this  plan  has  added  to  the 
bulk  of  the  book,  but  it  will  be  a  very  great  convenience  to  the  practitioner. 
Indeed,  where  the  statute  is  recent,  as  in  the  case  of  the  Settled  Land  Acts, 
no  other  plan  would  have  been  nearly  so  good.  With  regard  to  these  Acts, 
we  may  say  that  that  part  of  Mr.  Yaizey's  work  which  deals  with  them 
would  constitute  by  itself  alone  a  thoroughly  practical  and  useful  treatise 
on  the  subject. 

The  index  is  the  work  of  the  author's  former  pupil,  Miss  Orme.  It  cer- 
tainly bears  the  marks  of  an  inadequate  appreciation  of  the  wants  of 
lawyers  with  regard  to  an  index.  But  its  defects  are  atoned  for  by  a  very 
complete  table  of  contents :  and  our  practical  experience  is  that  in  a  work 
of  this  kind  the  table  of  contents  is  of  more  importance  than  the  index. 

These  two  volumes  are  to  be  followed  shortly  by  a  volume  of  precedents. 
We  think  that  the  promised  volume  may  be  kept  quite  independent  of  the 
present  treatise.  In  the  midst  of  the  changes  through  which  we  are  now 
passing,  the  precedents  of  the  day  cannot  be  expected  to  possess  the  durable 
value  which  we  venture  to  anticipate  for  the  work  now  before  us. 


Jan.  1888.]  Reviews  and  Notices.  99 

Practical  Forms  rf  Agreements.  By  H.  Moore.  Second  Edition, 
revised  and  edited  by  T.  Lambert  Meabs.  London :  Wm.  Clowes 
&  Sons,  Limited.  1887.  8vo.  xvi  and  477  pp. 
The  existence  of  this  book  is  amply  justified  by  the  fact  that  within  a 
little  more  than  three  years  a  second  option  is  demanded  by  the  agreement- 
making  public.  The  outcome  of  Mr.  Moore's  labours  has  now  been  revised 
by  Mr.  Mears.  The  advantage  of  a  second  eye  travelling  independently 
over  the  same  ground  is  an  obvious  one,  and  the  result  is  a  convenient 
and  accurate  handbook  covering,  as  the  title-page  informs  us,  such  subjects 
as  sales  and  purchases,  enfranchisements  and  exchanges,  mortgages  and 
loans,  letting  and  renting,  hiring  and  service,  building  and  arbitrations, 
debtors  and  creditors,  not  to  speak  of  the  forty  miscellaneous  forms  adapted 
to  purposes  so  varied  as  on  the  one  hand  the  equalising  of  old  and  new  shares 
in  a  company,  and  on  the  other  the  bestowal  of  a  douceur  for  giving  informa- 
tion in  support  of  title.  To  have  so  multifarious  a  collection  of  precedents 
in  the  compass  of  a  single  volume  is  something  gained.  Mr.  Moore's  book 
is  far  more  accessible  to  the  ordinary  purse,  and  manageable  by  the  ordinary 
hand,  than  are  the  tomes  to  which  the  shelves  of  Lincoln's  Inn  are  accus- 
tomed. Its  aim  is,  we  learn,  to  be  suggestive.  Mr.  Moore's  object  is  to 
provide  '  a  collection  of  precedents  which  would  serve  as  practical  sugges- 
tions to — rather  than  as  forms  to  be  copied  out  by — those  engaged  in 
reducing  to  writing  a  contract,  the  heads  of  which  have  been  more  or  less 
definitely  agreed  upon  between  the  parties  themselves.'  It  would  seem  that 
Mr.  Moore  has  aimed  well  and  has  hit  the  mark.  Certainly  the  reader  of 
Mr.  Moore's  form  of  lease,  which  takes  up  eighteen  pages  of  this  book,  is  far 
more  likely  to  be  bewildered  by  the  plethora  of  suggestion  than  to  find 
himself  at  a  loss  for  ideas  upon  the  subject.  For,  to  some  minds,  it  is  far 
harder  to  reject  a  suggestion  which  is  authoritatively  put  before  you  than 
to  devise  and  cope  single-handed  with  difficulties  of  your  own  invention. 
However,  Mr.  Moore's  book  has  been  tried  and  found  to  be  a  good  book, 
and  it  seems  to  have  lost  nothing  in  the  hands  of  Mr.  Mears.  Perhaps 
it  might  have  gained  more,  for  example,  a  table  of  cases,  sometimes  the 
readiest  apparatus  for  directing  the  practitioner  to  the  point  for  which  he 
is  searching.  And  we  think  that  the  hand  of  Mr.  Mears  would  not  have 
been  sacrilegious  had  it  ventured  to  correct  the  grammar  of  the  opening 
paragraph  of  the  preface  which  Mr.  Moore  wrote  in  1884. 

CAUtys  Index  to  all  tie  Reported  Cases  decided  in  tie  several  Courts 

of  Equity  in  England,  tie  Privy  Council,  and  tie  House  of  Lords^ 

with  a  selection  of  Irish  Cases^  etc.    Fourth  Edition.    By  Henrt 

Edward  Hibst.    Volume  Y.  containing  the  title  '  Practice  and 

Pleading.'    London :    Stevens  &  Sons  ;    H.  Sweet  &  Sons ;  W. 

Maxwell  &  Son.   1887.   La.  8vo.  xlii  and  4^11-53711  pp. 

TxT  again  we  have  to  say  that  Mr.  Hirst  has  done  his  work  excellently 

well.     It  was  in  lines  published  only  last  April  that  we  wished  Mr.  Hirst 

success  in  bis  struggle  with  the   hydra-headed  'Practice,'  and  now  in 

January,  when  these  lines  are  read,  he  has  already  vanquished  the  foe  in 

volume  v.,  and  has,  we  believe,  promised  volume  vi.  speedily.     There  is  no 

doubt  much  of  the  work  lying  ready  to  Mr.  Hirst's  hand.    Yet  when  we 

remember  how  many  rules  of  Court  must  have  been  made,  and  how  many 

practice  cases  must  have  been  decided  in  the  thirty  years  which  have  run 

between  the  end  of  1853,  when  the  third  edition  of  <  Chitty '  was  published, 

and  2883J  the  year  to  which  Mr.  Hirst  is  now  making  his  work  complete, 
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we  cannot  but  realise  how  laborious  is  the  task  with  which  the  compiler  has 
coped  in  the  volume  before  us.  Even  the  closely  printed  table  of  contents 
to  the  title  '  Practice  and  Pleading '  occupies  thirty-four  double-columned 
pages.  The  arrangement  of  this  table  would  be  better  if  thoroughly  alpha- 
betical, and  in  the  body  of  the  work  the  figures  used  might  have  been  ntore 
clearly  differentiated.  But  although  in  times  past  we  have  criticised  Mr. 
Hirst's  work,  now  as  its  task  is  drawing  to  a  close— and  progressing  far 
more  rapidly,  be  it  observed,  than  in  the  days  when  he  was  a  collaborateur 
— we  must  confess  to  a  feeling  that  criticism  is  comparatively  useless,  that 
it  is  the  eleventh  or  even  the  thirteenth  hour,  and  too  late  to  alter  the 
plan  or  impair  the  consistency  of  the  work.  If  faults  there  are — and  no 
book  is  faultless — we  have  noted  them  before,  and  we  need  not  do  so  again. 
The  third  edition  of  'Chitty'  is  practically  obsolete.  The  fourth  is 
gradually  winning  its  way  into  the  practitioner's  library.  Its  value  there 
is  knoMm  and  appreciated.  But  its  value  will  be  doubled  for  purposes  of 
reference  when  the  last  volume  containing  the  index  of  cases  comes  into  our 
hands. 

Hiitoire  du  droit  et  dei  inatUutions  de  la  France,  Par  E.  Glassoi^ 
Tome  i«    Paris:  F.  Pichon.    1887. 

M.  Olasson  has  set  himself  the  task  of  comparing  French,  English,  and 
Norman  law  and  institutions,  and  tracing  them  from  their  common  founda- 
tions  to  those  divergencies  into  which  they  developed.  He  began  with  the 
history  of  English  law  and  institutions.  His  six  portly  volumes  ^  on  this 
subject  are  well  known  to  English  readers.  M.  Qlasson's  new  work  is  not 
likely  to  be  inferior  in  quality  to  his  previous  one,  seeing  that  he  is  now 
writing  upon  a  subject  with  which  he  must  necessarily  be  more  in  touch 
than  with  the  unwritten  common  law  of  England. 

The  author  adheres  to  his  division  into  periods,  subdivided  into  identical 
chapters,  according  to  the  subject-matter.  He  thinks  this  more  reasonable 
than  the  suggestion  made  by  some  English  critics  that  he  should  deal  with 
individual  institutions  in  a  more  consecutive  manner. 

The  present  volume  is  devoted  to  the  Koman  and  the  Qallo-Boman 
epochs,  with  an  introduction  on  prehistoric  times,  and  the  making  of  the 
French  people.  On  this  subject  M.  Olasson  is,  if  anything,  still  more 
decided  than  his  predecessors  in  claiming  almost  exclusive  Celtic  origin 
for  his  race.  He  observes  (p.  76) :  *  De  tout  ce  qui  pr^c^e  il  est  permis 
de  conclure  que  la  nation  franfaise  est  n6e  de  Celtes  et  de  Oaulois  romanis^ ; 
au  sud  de  la  Loire  I'^l^ment  celtique  domine  sans  melange  s^rieux  de  sang 
romain,  bien  que  toute  la  population  ait  adopts  la  civilisation  romaine ;  aux 
extr^mit^s  de  TOuest,  la  race  celtique  ou  gauloise  est  encore  moins  m^lang^; 
enfin  au  nord  de  la  Loire,  au  centre  et  k  TEst,  la  race  gauloise  domine 
manifestement,  tout  en  subissant  Tinfluence  des  mceurs  et  institutions 
germaniques  ....  Le  caract^re  et  le  g^nie  gaulois  sont  demeur^  k  peu 
pr^s  intacts  parmi  nous.  Les  Romains  d'abord  et  les  Oermains  ensuite 
n'ont  jamais  form^  qu'une  minority  dans  la  nation  .  . .  .  H  suffit  de  rap- 
procher  le  tableau  que  nous  fait  G^sar  des  Oaulois  de  son  temps  avec  le 
caract^re  et  le  g^nie  actuel  du  peuple  fran^ais  pour  se  convaincre  de  la 
parfaite  identity  des  anciens  habitants  de  la  Oaule  avec  ceux  qui  vivent 
aujourd'hui  sur  son  sol ... .  Ceux  qui  nous  qualifient  de  race  latine  com- 
mettent  une  grossi&re  erreur  ....  La  race  est  celtique  ou  gauloise ;  les 
institutions,  romaines  ou  germaniques ;  la  langue,  latine.' 

^  Hiitoire  da  droit  et  des  institutioiui  de  TAngleterre.    Pedone-Laoriel,  1882-3. 
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We  may  mention  that  the  main  divisions  are  preceded  by  exhaustive 
bibliographical  tables,  in  which  the  labours  of  other  workers  in  the  same 
field  are  judiciously  classified. 

Traits  de  droit  commercial  maritime.  Par  Arthur  Desjardins.  Tome 
sixieme.  Paris:  Pedone-Lanriel.  1887. 
In  the  new  volume  of  his  exhaustive  and  masterly  treatise  M.  Desjardins 
deals  with  marine  insurance.  Here,  as  in  previous  volumes,  the  author  has 
examined  the  historical  theories  and  researches  of  others,  adding  the  results 
of  his  own  labours ;  but  the  bulk  of  the  volume  is  devoted  to  a  critical  ex- 
position of  existing  law  as  applied  in  France,  and  as  contrasted  in  its  most 
delicate  particulars  with  the  laws  of  other  civilised  states.  Every  page  of 
the  book  bears  evidence  of  the  author's  close  reading  and  wide  experience  as 
advocate-general  of  the  Court  of  Caseation.  His  book  is  not  only  one  of 
the  most  valuable  existing  works  on  the  law  of  maritime  insurance,  but,  like 
his  previous  volumes,  it  is  one  of  the  first  serious  contributions  to  the 
relatively  new  subject  of  comparative  law. 

Le  Tribunal  International.  Par  le  Comtb  L.  Kamarowskt,  traduit 
par  Serqb  db  Wbstman,  pr^^d^  d'une  Introduction  par  Jules 
Lacointa.    Paris :  Pedone-Lauriel.  1887.  8vo.  xxxiv  and  528  pp. 

The  Professor  of  International  Law  at  the  University  of  Moscow,  who  has 
offered  to  the  public  this  exhaustive  work  on  a  subject  on  which  more  clap- 
trap has  been  written  than  on  perhaps  any  other  of  international  law,  might 
have  amplified  his  title  with  advantage.  His  book  is  not  a  philosophical 
disquisition  on  the  possible  advantages  of  an  International  Tribunal,  as  its 
laconic  title  might  leave  one  to  suppose.  Half  of  it  is  devoted  to  international 
remedies  and  arbitration  in  actual  practice ;  the  rest  is  divided  between  an 
examination  of  the  theories  of  jurists  and  a  plan  of  organisation  and  procedure 
which  he  has  evolved  from  his  inquiry  into  existing  practice  and  theory. 

Professor  Kamarowsky's  Echeme  is  one  of  voluntary  recourse.  States  are 
not  invited  to  surrender  the  right  of  war.  He  thinks  that  as  a  matter 
of  honour  they  would  resort  to  a  voluntary  tribunal,  and,  after  having 
accepted  its  jurisdiction,  respect  its  decisions.  In  case  one  of  the  parties 
disregarded  the  judgment  delivered,  the  author  thinks  a  sort  of  boycotting 
of  the  refractory  state  might  serve  as  a  sanction  (p.  51 7). 

Whether  or  not  the  scheme  is  realisable  and,  if  realisable,  is  worth  much 
effort,  we  do  not  venture  to  say.  It  seems  to  correspond  better  than 
most  similar  schemes  to  the  actual  historical  development  of  settled  judg- 
ment  and  justice  as  between  members  of  the  same  State ;  and  that  is  some- 
thing, perhaps  much,  in  its  favour.  In  any  case,  the  book  is  interesting 
and  brings  together  a  number  of  facts  which  are  valuable  f>er  ae. 

Traits  de  Droit  International  Public.  Par  P.  PRADiER-FoDABi.  Tome 
3*™«.  Paris:  Pedone-Lauriel.  1887.  11167  pp. 
This  volume  deals  with  the  relations  of  States  with  each  other,  comprising 
diplomatic  relations  and  private  international  law  (relations  de  droit  priv6). 
On  the  latter  subject  the  author's  treatment  extends  over  upwards  of 
700  pages.  The  book  has  merits  of  a  high  order  as  regards  exhaustive 
research,  but  it  lacks  that  plentiful  subdivision  on  which  the  value  of  works 
of  reference  so  much  depends.  We  trust  that  it  will  be  provided  with  an 
ample  index,  which  will  make  up  in  a  great  degree  for  the  absence  of  more 
extended  subdivision. 
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TAe  French  Code  of  Commerce.  Bj  Silyain  Maybe.  London :  Batter- 
worths.    1857.    8vo.   xii  and  307  pp. 

The  French  Code  of  Commerce  has  attracted  the  attention  of  still  another 
member  of  the  English  legal  profession.  Seeing  that  three  recent  trans- 
lations are  now  in  the  market,  there  must  be  a  demand  for  this  article.  Yet 
we  should  have  thought  it  was  not  so  much  a  translation  as  an  edition  com- 
paring, where  necessary  or  desirable,  French  with  English  law  that  was  wanted. 

As  regards  Mr.  Mayer^s  translation,  we  have  checked  it  in  numerous  places 
and  found  it  good.  We  do  not,  however,  sometimes  understand  why  the  trans- 
lator has  retained  the  French  term  where  an  English  one  exists,  as  in  the  cases 
of  eemon  (art.  541),  provUion  (art.  115),  iodete  en  nam  eoUeeUf,  deserijHion 
(p.  2 1 3),  for  which  •  assignment,'  *  cover,'  *  partnership,'  *  specification,'  are 
quite  intelligible,  and  are  besides  the  technical  equivalents.  On  the  other 
hand,  the  translation  of  *  aval '  by '  surety '  (art  14 1)  is  calculated  to  mislead. 
The  word  '  aval '  belongs  to  the  universal  phraseology  of  the  law  merchant. 
On  the  whole,  nevertheless,  as  we  have  said,  the  translation  is  good. 

It  is  a  wonder  that  the  Civil  Code,  a  much  more  interesting  subject  of 
study  than  the  Code  of  Commerce,  and  in  which  alone  the  principles  of 
French  law  are  to  be  found,  has  not  yet  attracted  the  attention  of  con- 
temporary English  lawyers.  Several  old  translations  exist,  but  they  are  not 
good.  Probably  the  task  of  properly  rendering  the  Civil  Code  implies  a  great 
deal  moretrouble  than  the  product  is  likely  to  show,  and  only  a  book  containing 
valuable  notes  would  repay  its  author  in  reputation  for  his  labour. 

Le  Droit  International  TASrique  et  Pratique.  Par  Chables  Calvo. 
4*™«  Edition.    Tome  i".    Paris:  Pedone-Lauriel.   1887. 

One  may  say  that  a  book  on  International  Law  which  reaches  a  fourth 
edition  is  on  its  way  to  the  blissful  condition  called  classical.  The  last 
edition  was  in  four  volumes,  the  new  one  will  be  in  five.  This  expansion 
is  due  to  additions  on  the  Right  of  War,  maritime  law,  the  adjustment  of 
international  difficulties  generally,  and  private  international  law — ^a  branch 
of  his  subject  upon  which  Mr.  Calvo  promises  especially  full  treatment. 

The  first  volume  of  the  new  edition  comprises  the  historical  sketch  (noW 
in  137  pages),  and  the  sovereignty,  independence,  self-preservation,  equality, 
and  dominion  of  States,  and  the  law  of  the  sea.  In  the  division  on  the 
latter  subject  questions  of  coast  fisheries  and  territorial  waters  are  dealt  with. 
We  may  mention  by  the  way  that  the  author,  while  referring  to  the  judgments 
in  the  Franconia  case,  does  not  notice  in  this  connection  the  Territorial 
Waters  Jurisdiction  Act,  rather  implying  that  the  old  uncertainty  still  exists. 

The  book  bids  fair  to  be  one  of  the  most  complete  general  treatises  on 
International  Law  yet  published. 

Trait/ du  Droit  International.    Par  F.  db  Martens.    Traduit  da  russe 
par  Alfred  hio.    Tome  III.    Paris :  Chevalier-Marescq  &  C*. 
1887. 
We  have  already  noticed  the  first  and  second  volumes  of  this  useful  work. 
(See  p.  234  iupra,)     YoL  III  deals  with  international  criminal  law,  in  which 
of  course  extnuiition  is  the  chief  matter  considered,  the  adjustment  of  inter- 
national difficulties,  the  right  of  war  (includbg  maritime  warfare),  and 
neutrality.     As  regards  the  three  last-mentioned  subjects  the  author  has 
added  much  to  the  original  and  the  German  editions.    Thai  of  political 
crimes  is  one  on  which  M.  de  Martens'  views  are  interesting  at  the  present 
moment.    As  one  might  expect,  he  has  no  weakness  for  political  offenders. 
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For  the  jurifit,  he  observes,  murder  is  a  crime  as  to  which  political  considera-* 
tions  are  irrelevant.  Crimes  committed  by  dynamiters  and  anarchists,  he 
thinks,  are  a  universal  danger,  in  the  removal  of  which  States  ought  to  aid 
each  other  (p.  98).  The  index  to  the  three  volumes,  which  closes  the  third 
volume,  is  exhaustive. 

Tie  Powers^  Duties,  and  Liabilities  of  Executive  Officers^  as  between  these 
officers  and  the  pvblic.     Second  Edition.     By  A.  W.   Chaster. 
London:   W.  Clowes  &  Sons,  Limited.   1887.    8vo.    xxiv  and 
376  pp. 
The  present  winter  is  not  a  particularly  felicitous  season  for  the  publica-* 
tion  of  a  new  edition  of  Mr.  Chaster's  book  on  Executive  Officers.    It  bears 
on  the  title-page  the  motto,  Quis  ctistodiet  ipsas  custodes  f  and  the  introduc- 
tion, reprinted  from  the  first  edition,  contains  some  sentiments  about  the 
'  liberties  purchased  with  the  blood  and  treasure  of  our  ancestors,'  which 
are  excellent  in  themselves,  but  irrelevant  to  the  questions  now  engaging 
public  attention.     A  discourse  on  the  duties  of  other  people  to  Executive 
Officers  would  have  been  more  likely  to  be  useful  just  now.     The  principal 
new  development  of  the  present  edition  is,  that  whereas  its  predecessor 
was  a  *  digest,'  it '  has  now  been  re- written  as  an  exposition.'     It  is  done 
with  a  good  deal  of  care,  and  with  copious  reference  to  authorities.     Any- 
body really  injured  by  a  policeman,  a  sheriff,  an  excise-man,  or  a  statutory 
inspector  of  anything,  will  probably  be  able  to  find  in  it  the  remedy  appro- 

friate  to  his  misfortune.     The  book  is  well  arranged  and  clearly  expressed, 
t  may,  from  time  to  time,  serve  a  useful  purpose. 

A  complete  Practice  of  the  County  Courts^  including  that  of  Admiralty 
and  Bankruptcy,  ^c.  Vol.  I.  Third  Edition.  By  G.  Pitt-Lewis, 
Q.C.,  M.P.,  assisted  by  H.  A.  Db  Coltab.  London :  Stevens  & 
Sons.    1887.   8vo.   czzii^  856,  207  and  179  pp. 

NoTWiTHSTANBiKO  impending  legislation  on  the  subject  (but  nowadays 
promised  legislation  impends  long)  Mr.  Pitt-Lewis  has  published  the  first 
volume  of  a  third  edition  of  his  work  on  County  Court  Practice. 

The  procedure  in  our  County  Courts  is  very  complicated  and  depends  on 
something  like  a  score  of  Acts  and  amending  Acts,  and  a  Consolidation  Act 
is  much  needed ;  a  Bill  for  this  purpose  was  indeed  brought  into  and  passed 
by  the  House  of  Lords  last  summer. 

In  the  meantime  we  think  that  the  practitioner  cannot  do  better  than 
consult  this  latest  edition  of  Mr.  Pitt-Lewis's  work,  which  is  we  believe  to 
the  County  Courts  very  much  what  Seton  and  Daniell  are  in  the  Chancery 
Division ;  and  we  have  little  doubt  that  this  edition  will  have  the  success 
which  the  earlier  editions  have  had. 


The  Annual  Practice,  1887-8,  &c.  By  Thomas  Snow,  Hubert  Win- 
STANLEY,  and  Francis  A.  Stringer.  London:  W.  Maxwell  & 
Son;  H.  Sweet  &  Sons.   8vo.   Ixviii  and  1302  pp. 

Wilson's  Supreme  Court  of  Judicature  Acts,  Rutes,  and  Forms,  8fc.   Sixth 

Edition.    By  Charles  Burnet,  M.  Muir  Mackenzie,  and  C. 

Arnold  Whitb.    London:    Stevens  &  Sons.    1887.    La.   8yo. 

evii  and  956  pp. 

It  is  hard  to  decide  between  the  merits  of  theee  two  practice  books. 

[  Wilson's  Judicature  Acts '  is  henceforth  to  be  an  annual  too,  so  we  may 
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expect  that  competition  will  aerist  in  keeping  up  a  high  standard  of 
excellence.  'Wilson'  is  a  handsomer  hook,  and  has  some  advantage  in 
print  and  paper.  '  The  Annual  Practice/  though  it  contains  more  matter,  is 
more  compact  and  cheaper  (the  marked  prices  are  25«.  and  20«.).  '  Wilson ' 
has  got  in  the  Appellate  Jurisdiction  Act  of  last  session  hy  the  use  of  an 
extra  page.  '  The  Annual  Practice '  has  the  fuller  index,  and  cites  a  great 
many  more  cases ;  a  rough  calculation  gives  us  in  round  numbers  4,800 
cases  in  the  '  Annual/  as  against  1,400  in '  Wilson,*  or  more  than  three  to  one. 
On  the  other  hand,  the  table  in '  Wilson '  gives  references  to  all  the  current 
reports,  while  the  '  Annual '  seems  to  cite  as  a  rule  only  the  Law  Reports 
and  the  Weekly  Reporter ;  %nd  the  greater  tale  of  cases  is  to  some  extent 
made  up  by  free  use  of  the  Weekly  Notes,  which  may  be  thought  a  doubtful 
gain.  Both  books  will  certainly  do  much  good  service  to  many  practitioners. 
Perhaps  it  may  be  said  that  the  *  Annual  Practice '  aims  at  the  widest 
possible  utility,  '  Wilson '  at  being  accepted  as  a  work  of  something 
approaching  to  authority,  and  that  in  each  case  the  editors  and  publishers 
hiave  deserved  success. 

We  have  also  received : — 

Guide  for  Candidates  far  the  profeenons  of  Barrister  and  Solicitor.  By 
Joseph  A.  Sheabwood.  Second  edition.  London  :  Stevens  &  Sons.  1887. 
8vo.  yii  and  150  pp. — A  practical  little  book  for  students  to  whom  the 
living  experience  of  professional  friends  is  not  accessible.  It  is  a  question 
whether  some  of  the  advice  as  to  reading  and  noting  books  does  not  go  too 
far  towards  giving  the  student  a  note-book  ready  made  instead  of  helping 
him  to  make  one  for  himself;  .and  it  looks  as  if  Mr.  Shearwood  had  never 
lieard  of  Mr.  Moyle's  edition  of  Justinian.  He  is  not  satisfied  with  Sandars' 
Justinian,  which  he  calls  '  rather  an  unarranged  and  rambling  work,'  but 
he  suggests  no  alternative.  Our  readers  at  the  universities  will  be  amused 
to  learn  that  *  the  minds  of  university  dons  are,  with  some  exceptions, 
narrow  and  fossilized  in  the  extreme : '  but,  as  Mr.  Shearwood  writes  on  the 
next  page  of  'fellows  of  a  university,'  his  knowledge  of  university  and 
college  afiairs  is  presumably  somewhat  rusty.  Then  it  is  a  pity  that,  while 
Mr.  Shearwood  justly  impresses  on  students  the  need  of  learning  to  express 
themselves  in  good  English  both  on  paper  and  by  word  of  mouth,  he  several 
times  lets  himself  fall  into  very  careless  diction.  However,  the  matter  he 
has  to  convey  is  for  the  most  part  useful  and  sensible  enough.  The  book, 
taken  all  round,  supplies  a  real  need,  and  supplies  it  reasonably  well.  We 
quite  agree  with  Mr.  Shearwood  that  practice  in  oral  discussion  ought  to  be 
in  some  way  distinctly  recognised  and  established  as  part  of  the  scheme  of 
legal  education. 

A  Treatise  on  the  Law  of  Bankruptey :  containing  a  full  exposition  of 
the  Principles  and  Practice  of  the  Law.  Sixth  edition.  By  Geoboe  Youno 
RoBSOK.  London:  Reeves  &  Turner.  1887.  La.  8vo.  Iviii  and  1209pp. 
— Mr.  Robson  has  published  a  sixth  edition  of  his  well-known  work  on 
Bankruptcy.  He  has  added  in  this  volume  an  interesting  chapter  on  the 
law  of  private  arrangements  with  creditors,  a  subject  still  of  the  highest  im- 
portance, though  it  was  the  intention  of  the  Legislature  to  do  away  with 
such  arrangements  altogether.  The  author  fully  recognises  that  under  the 
Bankruptcy  Act,  1883,  the  position  of  a  trustee  under  a  private  deed  of 
arrangement  is  one  of  difficulty  and  risk  throughout  the  statutory  three 
months  during  which  it  may  be  treated  as  an  act  of  bankruptcy  (p.  790). 
He  seems,  however,  perhaps  somewhat  over-confident  as  to  the  effect  of  the 
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lapse  of  this  period  in  making  all  safe.  And  in  the  ahsence  of  any  authority 
(and  none  is  given)  we  do  not  feel  sure  that  a  private  deed  of  arrangement 
originating  now  in  illegality  would  ever  be  carried  into  effect  by  the 
Chancery  Division  as  stated  by  the  author  (p.  796).  On  the  whole  this 
volume  seems  likely  to  hold  its  own  among  the  very  numerous  treatises  on 
the  subject,  and  to  maintain  the  reputation  gained  by  the  earlier  editions. 

Ths  Statutes  of  Practical  Utility  .  .  .  jxused  50  Vict.  Bess.  2  (1886)  and 
50  &  51  Vict.  (1887).  ^7  ^'  ^*  LsLT.  [Annual  continuation  of  Ghitty's 
Statutes.]  Vol.  2,  part  2.  London :  H.  Sweet  ft  Sons,  Stevens  ft  Sons. 
1887.  Ia.  8vo.  viii  and  107-327  pp. — The  *  practical  utility'  of  some  of 
our  recent  legislation  seems  to  concern  the  profession  much  more  than  the 
public.  Mr.  Lely  points  out  some  slips  and  ambiguities  which  could  not 
have  been  better  devised  if  it  had  been  expressly  intended  to  make  work  for 
lawyers  :  see  especially  the  notes  on  the  Copyhold  Act.  The  provisions  for 
procedure  in  the  Margarine  Act  are  almost  as  remarkable.  The  hitting  of 
such  blots  is  by  no  means  the  least  important  part  of  an  editor's  office. 
The  notes  on  the  Acts  consolidating  the  law  of  coroners  and  sheriffs  will 
doubtless  be  found  serviceable  by  practitioners  familiar  with  the  older 
statutes,  as  they  enable  the  sections  of  those  statutes  which  are  re-enacted 
in  words  or  in  substance  to  be  identified  at  a  glance. 

The  Doctrine  of  Cy  Free  as  applied  to  Charities,  By  Robert  Huntbb 
McGbath,  Jun.  Philadelphia,  Pa. :  T.  &  J.  W.  Johnson  k  Co.  8vo. 
74  PP* — This  is  a  prize  essay  of  a  student.  It  shows  much  diligence,  but  an 
imperfect  digestion,  on  the  part  of  its  author,  at  all  events  so  far  as  regards 
the  English  law.  The  law  of  cypres  as  administered  in  England  rests  on  the 
flexible  application  of  a  few  principles;  the  application  has  certainly  been 
rather  uncertain,  but  Mr.  McOrath  might,  we  think,  have  classified  his 
cases  better  if  he  had  more  clearly  understood  the  principles  and  particularly 
the  statutes.  His  work  is  a  little  confused ;  6ut  it  must  be  admitted  to  be  a 
difficult  task  for  an  American  to  give  a  clear  and  accurate  account  of  the 
English  law  on  Charities. 

The  Publie  General  Acts  passed  in  the  fiftieth  and  fifty-first  years  of  the 
reign  of  Her  Majesty  Queen  Victoria,  London  :  Printed  for  Her  Majesty's 
Stationery  Office, by  Eyre  and  Spottiswoode.  1887.  La.  8vo.  xii  and  448  pp. 
^-This  edition  '  is  brought  out  in  pursuance  of  recommendations  of  succes- 
sive Parliamentary  Committees,  urging  that  Acts  should  be  published  by 
the  Government  and  placed  in  the  hands  of  the  public  in  a  convenient  form 
at  the  lowest  possible  price,  and  naming,  as  the  most  suitable  size  for  general 
purposes,  the  royal  octavo  now  adopted.'  The  price  is  three  shillings,  and 
the  paper  and  print  are  good  enough  for  all  working  purposes. 

The  Law  relating  to  Solicitors  of  the  Sujjreme  Court  of  Judicature. 
Second  Edition.  By  A.  Cobdeby.  London:  Stevens  &  Sons.  1888.  8vo. 
zzxvi  and  464  pp. — ^The  Preface  to  this  book  states  that '  In  the  Preface  to 
the  First  Edition,  published  in  1877,  the  present  work  was  stated  to  be  '^  an 
attempt  to  digest  in  a  compendious  form  the  statute  law  and  cases  bearing 
on  the  subject  of  solicitors  of  the  Supreme  Court  of  Judicature."  The 
present  Edition,  while  aiming  at  the  same  object  and  preserving  the  ori- 
ginal arrangement  of  the  book,  has  been  to  a  great  extent  re-written,  and 
incorporates  the  eases  and  statute  law  up  to  the  present  date,  including  the 
Order  made  under  the  Solicitors'  Remuneration  Act,  1881,  and  thQ  decisions 
thereon.' 

Du  MonopoU  des  Agents  de  Change,  by  EnKHKB  Babbebot  (Paris :  Arthur 
Bouflseao.  1887.   166  pp.),  contains,  smong  other  interesting  matter,  a  short 
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bistory  of  the  institation  of  fitock-brokers  in  France,  and  a  r^enm^  of 
the  same  institution  in  the  different  States  of  Europe.  The  bulk  of  the 
volume  sets  forth  the  law  affecting  their  privilegeB  and  the  sanctions  pro* 
yided  for  preservation  thereof. 

Die  Ee/ortn  der  VenDaUungtreehispreehung  und  der  Compeienzeonjliete  in 
Itdlim,  by  Dr.  Kabl  Hexmbuboeb  (Wien:  Alfred  Holder.  1886.  80  pp.)^ 
is  the  work  of  an  able  young  jurist,  well  known  to  the  members  of  the 
Institute  of  International  Law.  It  deals  with  a  question  of  considerable  in-^ 
terest  on  the  Continent,  where  administrative  matters  are  subject  to  a  special 
jurisdiction  and  procedure.  Conflicts  arise  as  to  the  competency  of  these 
and  the  ordinary  tribunals.  The  author  deals  with  the  question  as  it  pre- 
sents  itself  in  Italy. 

Dieiionnaire  de  la  PropriHi  industrielh,  artistique  et  litteraire.  Par  MM. 
PouiLLET, Mabtin  St. liioN, et  H. Pataille.  a  vols.  1887.  Paris:  Arthur 
Bousseau. — This  is  an  excellent  practical  work  Bumming  up  tlie  contents  of 
the  Annates  de  la  jyropriHe  industrieUe,  It  should  be  on  the  book- shelf  of 
every  person  who  requires  a  handy  and  exhaustive  work  on  patents,  trade- 
marks, copyright,  and  other  kindred  subjects. 

La  ieUtttziorie  dei  feziali  in  rapporio  al  diriUo  pubblico  romano.    Per 

MiCHBLE  AsKUKDO  Cabnazza.    Catania :  Tipographia  di  Oiacomo  Pastore. 

1886.   8vo.   5a  pp. — This  is  an  interesting,  well  got-up  essay  on  the  jus 

/eiiale  of  the  Bomans,  in  which  the  author  gives  the  results  of  extensive 

reading. 

The  Theory  of  Law  and  Civil  Society,  By  Augustttb  Pulszky.  London : 
T.  Fisher  Unwin.  1888.  8vo.  443  pp. — The  author  states  in  the  Preface  to 
this  work  (which  was  originally  published  in  Hungarian)  that  he  has  been 
induced  to  reproduce  it  in  English  by  '  the  belief  that  some  of  the  doctrines 
set  forth  ....  may  possibly  be  of  interest  to  those  engaged  in  an  historical 
or  analytical  study  of  the  notions  and  theories  of  law.' 

A  Practical  Guide  to  Account  Stamp  Duty,  Custome  and  Inland  Revenue 
Act,  1881.  By  J.  A.  G088KT.  London:  Stevens  ft  Sons.  1887.  8vo. 
vii  and  116  pp. — The  object  of  this  little  book  is,  we  learn  from  the  Intro* 
duction, '  to  produce  a  practical  but  concise  introduction  to  a  general  know- 
ledge of  the  tax.' 

A  Trealiee  on  the  Investigation  ofTiilee  to  Real  Estate  in  Ontario;  with 
a  Precedent  for  an  Abstract  By  Edwabd  Douglas  Arm otTB.  Toronto : 
Oarswell  &  Co.   1887.  8vo.  xix  and  318  pp. 

The  Law  of  Bailments  and  Carriers.  Second  Edition.  By  J.  Schouleb. 
Boston,  Mass.:  Little,  Brown,  ft  Co.  1887.  La.  8vo.  Iviii  and  795  pp. — 
A  critical  notice  of  this  book  will  appear  in  our  next  number. 

The  Cape  Law  Journal.  Vol.  I.  Second  Edition.  Grahamstown,  Cape 
of  Good  Hope  :  for  the  Incorporated  Law  Society,  Josiah  Slater.  La.  8yo, 
xxvii  and  352  pp. 

Pettitts^  Shilling  Folio  SerHMng  Diary  for  1888  (interleaved  blotting-* 
paper).  PettiUs'  Oblong  Diary  and  Note^Book  for  1888  (in  two  parts). 
Blackwood's  Solicitof^s  CaU-Book  for  1888  (interleaved  blotting-paper). 
London :  Griffith,  Farran  ft  Co. 
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NOTES. 


It  seems  convenient  to  repeat  in  a  conspicuous  place  that  it  is  not  desirable 
to  send  MS.  on  approval  without  previous  communication  tvith  the  Editor, 
except  in  very  special  circumstances ;  and  that  the  Editor,  except  as  afore- 
said, cannot  be  in  any  way  answerahle  for  MSS,  so  sent. 


PRIZE  COURTS. 


The,  apparently  unintended,  effect  of  recent  legislation  has  been  to  throw 
considerable  doubt  upon  the  mode  in  which  Prixe  Gourta  aitting  in  this 
country  are  hereafter  to  be  constituted. 

I,  As  to  the  Court  of  First  Instance. 

(i)  The  High  Court  of  Admiralty  has  hitherto  exercised  the  functions  of 
such  a  Court ;  if  not  by  its  inherent  powers,  then  certainly  by  virtue  of  a 
warrant  addressed  to  the  Judge  by  the  Lords  of  the  AdmirsJty,  in  pui-suance 
of  an  Order  in  Council,  such  aa  the  Order  of  a9th  March,  1854. 

(2)  'The  Naval  Prize  Act,  1864,'  created  a  statutory  Prize  Court  in 
perpetuity,  by  enacting:— 

§  3. '  The  High  Court  of  Admiralty  [interpreted  to  mean  *  the  High  Court 
of  Admiralty  of  England']  and  every  Court  of  Admiralty  or  of  Vice- 
Admiralty,  or  other  Court  exercising  Admiralty  jurisdiction  inHer  Miyesty's 
dominions,  for  the  time  being  authorised  to  take  cognisance  of  and  judiciiJly 
proceed  in  matters  of  Prize,  shall  be  a  Prize  Court  within  the  meaning  of 
this  Act'  §  4.  'The  High  Court  of  Admiralty  shall  have  jurisdiction 
throughout  Her  Migesty's  dominions  as  a  Prize  Court'  §  55  saves  the 
prerogative  of  the  Crown. 

(3)  '  The  Judicature  Act,  1873,'  by  §  16,  transfers  the  jarisdiction  which 
was  'vested  in,  or  capable  of  being  exercised  by,'  the  High  Court  of 
Admiralty,  to  the  High  Court  of  Justice.  By  §  33  '  all  causes  and  matters 
which  may  be  commenced  in  the  High  Court  of  Justice  shall  be  distributed 
among  the  several  divisions  and  judges '  as  may  be  determined  by  any  Rules 
of  Court  or  Orders  of  transfer ;  and,  subject  thereto,  by  §  34,  '  all  causes 
which  would  have  been  within  the  exclusive  cognisance  of  the  High 
Court  of  Admiralty '  shall  be  assigned  to  the  P.  A.  and  Admiralty  Division. 

It  is  submitted  that  the  jurisdiction  in  Prize  is  at  the  present  moment 
vested  in  the  P.  D.  and  Admiralty  Division,  subject  to  be  divested  by  a  Rule 
of  Court  assigning  prize  cases  to  some  other  Division,  or  to  some  judge  or 
judges  of  the  High  Court  of  Justice.  What  personages  are  at  present 
designated  by  sudi  phrases  as  '  the  Judge '  or  '  tiie  Registrar/  of  the  High 
Court  of  Admiralty  it  is  perhaps  impossible  to  say. 

//.  As  to  the  Court  of  Appeal. 

(i)  This  used  to  be  composed  of  Commissioners  under  the  great  seal. 

(2)  The  3  &  4  W.  IV.  c.  41  (1833),  which  created  the  Judicial  Com- 
mittee,  sends  to  that  committee  all  app^s  in  Prize  which  used  to  go  to  the 
Lords  Commissioners  or  to  the  High  Court  of  Admiralty.  So  also  the 
'Naval  Prize  Act,  1864,'  §{  5,  6,  as  to  appeals  from  any  final  decree  of  a 
Prize  Court 

(3)  '  The  Judicature  Act^  1873,'  §  18,  transfers  all  the  jurisdiction  of  the 
Judicial  Coipmittee  '  upon  i^peal  from  any  judgment  or  order  of  the  High 
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Court  of  Admiralty'  to  the  new  Court  of  Appeal,  whence,  by  the  Act  of 
1876,  there  is  a  further  appeal  to  the  Houee  of  Lords. 

It  should  be  observed  that  Prize  appeals  from  Vice- Admiralty  Courts  still 
go  to  the  Judicial  Committee. 

Various  questions  are  suggested  by  this  state  of  things,  such  as: 
Whether  the  P.  A.  and  Admiralty  Division  conveniently  represents  the 
High  Court  of  Admii*alty ;  whether  the  Judge  of  the  Prize  Court  of  first 
instance  would  be  conveniently  designated  by  a  mere  Rule  of  Court ;  whether 
the  Judicial  Committee  would  not  be  the  most  appropriate  Court  of  Appeal, 
especially  as  Vice-Admiralty  Prize  appeals  will  continue  to  be  heard  by 
it ;  whether  tlie  Judicial  Committee  would  not  better  than  the  Court  of 
Appeal  satisfy  our  treaty  engagements ;  whether  a  single  be  not  preferable 
to  a  double  appeal  in  Prize  cases. 

The  case  seems  to  be  one  for  legislation,  e.  g.  to  the  following  eflTeot : — 

(i)  The  High  Court  of  Admiralty  to  be  revived,  but  as  a  branch  of  the 
High  Court  of  Justice,  with  a  single  judge,  interchangeable  perhaps  with 
the  other  judges. 

(2)  The  High  Court  of  Admiralty  to  be  the  Prize  Court 

(3)  Appeals  thence  in  matters  of  Prize  to  be,  as  from  the  Vice- Admiralty 
Courts,  to  the  Judicial  Committee.  T.  E.  Holland. 


The  death  of  the  respondent  pending  the  appeal  in  Saeh8  v.  Scuihs^  which 
is  reported  as  before  Mr.  Justice  Butt  in  56  L.  T.,  N.  S.,  p.  920,  has  pre- 
vented an  interesting  question  on  the  effect  of  a  foreign  divorce  from  being 
settled.  It  would  perhaps  have  been  better,  under  these  circumstances,  that 
the  case  should  not  have  been  reported ;  but,  as  this  has  been  done,  it  is 
necessary  to  put  on  record  the  fact  that  the  decision  of  the  judge  of  first 
instance  was  not  acquiesced  in,  and  it  may  be  desirable  to  add  some  com- 
ments on  it.  The  head-note  in  the  Law  Times  report  is  as  follows,  an 
important  particular,  which  the  learned  judge  found  as  a  fact,  being  added 
in  brackets. 

'  S.,  an  Austrian  subject  by  birth  and  parentage,  and  a  Roman  Catholic 
by  religion,  contracted  a  valid  marriage  in  Berlin  with  a  lady  of  the  same 
domicile  as  himself,  but  described  in  the  niarringe  certificate  as  of  the  Evan- 
gelical religion.  This  marriage,  which  by  the  law  of  Austria  was  absolutely 
indissoluble,  was  subsequently  dissolved  in  Berlin  by  mutual  consent,  on  a 
petition  presented  by  the  wife  [the  husband  retaining  at  the  time  his 
Austrian  national  character  and  domicile].  S.  subsequently  married  in 
England  an  English  Protestant  lady,  his  first  wife  being  still  alive.  The 
second  wife  petitioned  this  Court  for  a  decree  of  nullity,  on  the  ground  that 
the  Berlin  divorce  did  not  effectually  dissolve  the  first  marriage  of  S.,  which 
she  alleged  was  still  subsisting  and  binding.  Held  that  the  Berlin  divorce 
was  good,  and  consequently  held  that  the  second  marriage  was  good  also.' 

The  neat  point  was  thus  raised  whether  a  divorce  granted  by  a  foreign 
court  to  which  the  parties  were  not  subject  either  by  national  character  or  by 
domicile,  and  which  was  clearly  invalid  in  the  country  of  their  national  char- 
acter and  domicile,  has  an  international  validity  elsewhere,  enabling  the  parties 
to  remarry  in  England.  The  judgment,  however,  did  not  directly  meet  this 
point.  Its  pith  is  contained  in  the  two  sentences  following,  which  we  number 
for  convenience,  (i) '  It  seems  to  me  clear,  both  in  principle  and  on  authority, 
that  the  personal  status  resulting  from  the  marriage  in  Berlin  is  a  matter 
to  be  determined  by  the  law  of  the  country  in  which  the  contract  was  made, 
(2)  It  is  impossible  for  me  to  pronounce  the  decree  of  the  Berlin  court 
invalid.'     By  (i)  Mr.  Justice  Butt  appears  to  ground  the  international 
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validity  of  the  Berlin  divorce  on  the  fact  that  the  marriage  dissolved  by  it 
was  celebrated  at  Berlin.  This  doctrine,  it  is  submitted,  is  novel.  Perhaps 
the  nearest  approach  to  it  is  to  be  found  in  the  famous  resolution  in  LoUey'a 
ease,  which,  when  a  marriage  had  been  celebrated  in  England,  denied  recog- 
nition to  a  foreign  dissolution  of  it '  for  ground  on  which  it  was  not  liable  to 
be  dissolved  a  vinculo  matrimonii  in  England.*  But,  besides  the  general  dis- 
credit into  which  that  resolution  has  fallen,  to  limit  the  recognition  of  a  divorce 
granted  in  a  different  country  from  that  of  the  marriage  is  not  the  same  thing 
as  to  give  unlimited  recognition  to  divorces  granted  in  the  country  of  the 
marriage.  With  regard  to  (2),  the  petitioner  did  not  seek  to  have  the  Berlin 
decree  pronounced  invalid,  but  to  prevent  its  operation  in  England  :  she  well 
knew  Uiat  its  validity  in  Qermany  could  not  be  affected  by  any  English 
decision.  The  distinction  between  iiolding  a  Scotch  divorce  to  be  valid  in 
Scotland  and  allowing  it  to  operate  in  England  was  expressly  drawn  by  Sir 
Crosswell  Cresswell  in  Tollemacfte  v.  ToUemache,  i  Sw.  &  Tr.  557,  561,  and 
by  Lords  Selborne,  Blackburn,  and  Watson  in  Harvey  v.  Famiey  8  A  p.  Ga. 
43,  53,  58,  62,  in  the  former  of  which  cases  the  operation  in  England  was 
disallowed,  and  in  the  latter  allowed. 

The  remarks,  however,  which  fell  from  Mr.  Justice  Butt  during  the 
argument  show  that  his  attention  had  been  given  to  the  real  point, 
namely  the  conditions  for  the  recognition  of  foreign  divorces  in  England*  He, 
in  effect,  pointed  out  that,  according  to  the  majority  of  the  Court  of  Appeal 
in  Nihoyet  v.  Niboyet,  L.  R.,  4  P.  D.  i,  the  jurisdiction  of  the  English  Court  to 
grant  a  divorce  is  not  strictly  limited  by  domicile,  and  asked  '  then  how  am 
I,  by  parity  of  reasoning,  to  say  that  the  German  Court  ought  not  to  have 
done  it ) '  I  was  not  in  the  case  below,  but  I  advised  an  appeal,  and 
argued  before  Lords  Justices  Cotton  and  Lindley  and  Mr.  Justice  Hannen 
against  allowing  any  weight  in  this  country  to  a  foreign  divorce,  not  only 
not  based  either  on  national  character  or  on  domicile,  but  which  would 
certainly  be  disregarded  in  the  courts  of  the  parties'  nationality  and 
domicile.  Manning  v.  Manning,  L.  R.,  2  P.  &  D.  223  ;  Wilson  v.  Wilson^ 
L.  R.,  2  P.  &  D.  435,  and  Seott  v.  Attorney-General,  11  P.  D.  128,  were 
among  the  authorities  used.  The  respondent,  as  had  also  happened  in  the 
court  below,  did  not  appear.  Their  lordships  veiy  naturally  desired  to  be 
informed  what  proof  had  been  furnished  to  the  court  at  Berlin  on  the 
subject  of  Mr.  Sachs's  domicile  at  the  time  of  the  proceedings  there,  and 
before  the  answer  could  be  given  them  Mr.  Sachs  died.  The  truth  was  that 
the  jurisdiction  of  the  Prussian  Court  depended  by  its  own  law  on  the  ques- 
tion of  domicile,  but  that  Mr.  Sachs's  Austrian  origin  was  concealed  from 
it :  the  parties,  being  agreed,  had  allowed  the  court,  which  saw  that  he  had 
been  married  at  Berlin,  to  assume  that  he  was  a  Berliner,  who,  though 
then  actually  resident  in  England,  had  not  acquired  a  domicile  in  the  latter 
country,  as  indeed  he  had  not.  J.  Wbstlaks. 


Another  correspondent  writes  on  the  same  case  : — 

A  domiciled  Austrian  marries  a  lady,  also  domiciled  in  Austria,  in  Berlin. 
By  Austrian  law  tliis  marriage  is  indissoluble.  It  is,  notwithstanding, 
dissolved  by  the  decree  of  a  Berlin  Court.  The  husband  comes  to  England 
and  contracts  a  second  marriage  with  an  Englishwoman,  who,  on  finding  out 
the  first  marriage,  petitions  to  have  the  Berlin  divorce  declared  invalid  and 
the  second  marriage  annulled  (Ingham  v.  Sachs^  56  L.  T.  R.  920).  In 
dismissing  the  petition  Mr.  Justice  Butt  said :  *  Has  this  Court  ever 
interfered   with  the  jurisdiction  of  another  Court  dissolving  a  marriage 
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between  two  persons  who  were  not  English.  ,  .  •  I  do  not  think  I  can  or 
ought  to  treat  this  case  as  if  I  were  an  Austrian  judge  sitting  in  Vienna.  • .  • 
It  seems  to  me  clear,  both  on  principle  and  authority,  that  the  personal 
status  resulting  from  the  marriage  in  Berlin  is  to  be  determined  by  the  law 
of  the  country  in  which  the  contract  was  made.  It  b  impossible  for  me  to 
pronounce  the  decree  of  the  Berlin  Court  invalid.'  It  is  difficult  to  reconcile 
this  with  the  principle  of  SaUomayor  v.  De  Barrot  (C.  A.  3,  P.  D.  i).  What 
if  the  Berlin  Court,  instead  of  decreeing  a  diyoroe,  had  declared  a  marriage 
invalid  by  the  law  of  the  Austrian  domicile  to  be  valid  1 

The  provision  in  the  Indian  Evidence  Act  of  1872  that  a  previous  convic- 
tion may  always  be  given  in  evidence  against  a  person  accused  on  a  criminal 
charge  (s.  54),  as  well  as  the  provision  that  the  confession  of  a  prisoner  may 
be  used  against  those  who  are  being  jointly  tried  with  him  (s.  3o\  have 
always  astomshed  English  lawyers,  and  I  do  not  suppose  that  it  is  now 
seriously  doubted  by  any  one  that  both  sections  had  better  have  been 
omitted.  Section  54  was  before  the  High  Court  of  Calcutta  recently  (see 
14  Ind.  Law  Rep.,  Calc.  721),  and  the  Judges  struggled  manfully  to  get  out 
of  the  necessity  of  admitting  the  evidence,  but  without  success. 

The  judgment  however  is  a  somewhat  remarkable  one,  on  account  of  the 
peculiar  course  taken  by  the  Chief  Justice  (Sir  W.  Petheram)  and  his 
colleagues.  It  does  not  appear  that  the  Court  had  the  least  doubt  about  the 
meaning  of  the  section,  which  is  as  plain  as  it  can  be.  Nor  had  any  doubt 
been  thrown  upon  it  by  the  practice  of  the  Courts  daring  the  seventeen  years 
that  the  Evidence  Act  had  been  in  force,  or  by  any  previous  decision. 
Nevertheless  the  Court,  taking  what  was  said  to  be  a  course  '  more  than 
once  taken  in  recent  times,'  examined  the  proceedings  of  the  Legislative 
Council  at  the  time  the  proposed  Act  was  under  discussion,  and  finding 
a  report  on  this  very  section  of  a  committee  which  was  in  accordance  with 
the  plain  meaning  of  the  words,  they  set  out  the  report  in  their  judgment, 
i|nd  then  say,  *  It  is  impossible  that  we  should  disregard  the  terms  of  this 
report  when  construing  in  the  £ftce  of  the  difficulties  which  we  have  adverted 
to  this  section  of  the  Act.'  These  difficulties  it  must  be  remembered  are  not 
difficulties  of  construction,  for  there  are  no  such  difficulties ;  but  difficulties 
felt  by  the  Judges  in  acquiescing  in  the  policy  of  the  law  as  laid  down. 

Now  it  would  be  curious  to  know  what  course  would  have  been  taken  by 
the  High  Court  if  the  report  of  the  Committee  had  been  against  the  section 
instead  of  in  its  &vour.  Unless  their  search  into  the  proceedings  of  the 
Legislature  was  a  merely  useless  proceeding,  it  must  be  supposed  that  they 
would  have  set  aside  a  clear  and  express  provision  of  the  Legislature  because 
a  committee  of  members  had  reported  against  it.  It  would  be  very  surprising 
to  hear  that  such  a  course  as  this  had  been  taken,  even  once,  by  any  Court 
either  recently,  or  at  any  time. 

Also  with  great  deference  to  the  Judges,  I  do  not  think  that  they  bring 
out  quite  clearly,  although  in  one  place  they  hint  at,  the  true  reason  why 
such  evidence  is  objectionable.  It  is  in  most  cases  clearly  not  irrelevant. 
It  was  not  irrelevant  in  the  case  under  consideration,  where  the  prisoner  was 
charged  with  receiving  stolen  goods  and  the  previous  conviction  was  for  the 
same  ofifence.  There  is  not  a  sane  man  to  be  found  whose  judgment  would 
not  be  affected  by  such  evidence  in  a  great  many  cases,  and  in  all  cases  the 
value  of  the  evidence  is  not  with  due  care  very  difficult  to  estimate.  And 
this  no  doubt  is  what  is  meant  by  the  expression  in  the  report  of  the 
committee  which  shocked  the  Calcutta  Judges,  that  if  such  evidence  prejudices 
^he  prisoner  he  'ought  to  be  prejudiced.' 
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The  special  objection  to  this  kind  of  evidence  is  that  juries  are  too  prone 
to  think  that  a  rogue  is  safest  in  jail,  and  as  soon  as  a  previous  conviction 
is  proved  thej  are  apt  to  pay  very  little  further  attention  to  the  evidence 
on  the  new  charge.  A  previous  conviction  for  arson  would  be  fatal  on  a 
trial  for  the  same  offence  before  a  jury  of  English  fanners,  and  a  previous 
conviction  for  dacoitj  would  be  equally  fifttal  before  a  jury  of  Bengal  rustics. 

The  general  objection  to  the  evidence  is  that  it  is  contrary  to  the  tender- 
ness with  which  Englishmen  have  been  accustomed  to  see  the  criminal 
law  administered.  This  method  of  administering  the  criminal  law  is  not 
common.  It  is  doubtful  whether  it  prevails  anywhere  except  in  England 
and  countries  which  have  taken  it  direct  from  England.  It  formerly  prevailed 
in  India ;  and  the  departure  from  it  commenced  about  the  year  1870,  It  is 
certainly  open  to  question  whether  this  change  in  the  spirit  of  the  law  has 
been  productive  of  good.  W.  M. 

WiUon  V.  irlostop^  19  Q.B.  D.  379,  is  an  illustration  of  the  principle 
which  is  sometimes  overlooked,  that  the  claim  of  a  wife,  when  living  apart 
from  her  husband,  to  render  him  liable  for  necessaries  supplied  to  her  is 
a  right  of  the  wife  to  support,  and  in  no  way  depends  upon  the  law  of 
ageucy.  if,  the  wife  of  X,  commits  adultery  with  Xs  connivance.  X 
afterwards  turns  her  out  of  doors.  A  supplies  M  with  goods.  X  is  liable 
to  pay  for  them.  In  other  words,  M  has  an  absolute  right  to  be  supported 
by  X.  

It  is  not  often  that  decisions  under  the  Income  Tax  Acts  turning,  as  they 
must  do,  mainly  on  the  precise  words  of  a  confused  body  of  enactments,  can 
possess  much  general  interest.  Colquhowi  v.  Brooks,  19  Q.  B.  D.  400,  is  an 
exception  to  this  remark.  The  decision  determines  a  point  of  importance  in 
itself,  and  at  the  same  time  affords  an  example  of  the  different  theories 
which  two  judges  of  great  ability  may  maintain  as  the  method  to  be  pursued 
in  the  interpretation  of  a  statute.  The  essential  &cts  of  the  case  are  these  : 
— Xy  who  resides  wholly  in  England,  is  partner  in  a  firm  which  carries  on 
business  solely  in  Australia.  Large  profits  are  made  by  the  firm.  A  part 
of  X's  profits  is  remitted  to  him  in  England.  On  this  part  he  admits  his 
liability  to  pay  income  tax.  The  other  and  the  larger  part  of  his  share  in 
the  profits  is  left  by  him  for  investment  in  Australia,  and  is  never  remitted 
to  him  in  England.  X  denies  his  liability  to  pay  income  tax  on  this  larger 
part  of  his  share  in  the  profits.  16  &  17  Vict.  c.  34,  s.  32,  sched.  D,  imposes 
liability  to  the  payment  of  income  tax  on  '  profits  or  guns  arising  or  accruing 
to  any  person  residing  in  the  United  Kingdom  from  a  trade  carried  on  in  the 
United  Kingdom  or  elsewhere.'  On  these  facts  Mr.  Justin  Stephen  holds 
that  X  is  liable  to  pay  income  tax  on  the  whole  of  his  profits.  Mr.  Justice 
Wills,  on  the  other  hand,  is  of  opinion  that  the  profits  made  in  Melbourne^ 
and  not  remitted  to  this  count^,  are  *  foreign  property,  and  hence  not 
liable  to  the  operation  of  the  Income  Tax  Acts.  Sir  James  Stephen's 
opinion,  being  that  of  the  senior  judge,  must  for  the  time  be  taken  as  the 
judgment  of  the  Queen's  Bench  Division. 


PaUieer  v.  Oumey,  19  Q.B.  Div.  519,  illustrates  a  point  on  which  we 
have  before  frequently  insisted  in  the  pages  of  this  Bjbview,  namely,  that  the 
Married  Women's  F^perty  Act,  1882,  does  not  make  a  married  woman 
capable  of  rendering  herself  personally  liable  on  a  contract.  The  liability 
(if  any)  incurred  is  the  liability  of  her  separate  property.    Hence  it  follows 
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that  a  married  woman  is  not  capable  of  rendering  even  her  separate  estate 
liable  in  respect  of  a  contract,  unless  at  the  time  when  the  contract  is  made 
she  is  possessed  of  some  separate  property ;  and  further,  that  the  burden  of 
showing  that  she  was  so  possessed  lies  on  any  creditor  who  brings  an  action 
against  her  for  a  breach  of  contract.  The  decision  of  the  Court  in  Palliser 
▼.  Gumey  might  have  been  confidently  anticipated  by  any  one  who  had 
studied  in  Jfe  &hakespear,  30  Ch.  D.  169,  and  the  principle  inyolyed  in  it 
is  carried  even  a  step  further  in  Seott  v.  Morley^  W.  N.  1887,  p.  200.  But 
it  is  hardly  possible  to  insist  too  mudi  upon  a  peculiarity  in  the  law  of  con- 
tract which  laymen  find  it  difficult  to  understand,  namely,  that  a  married 
woman  cannot  in  strictness  incur  a  personal  debt.  She  acts  as  the  agent  for 
a  fictitious  person  known  to  the  law  as  her  '  separate  property.'  Hence  she 
is  very  far  from  occupying  the  position  of  a  feme  sole,  and  enjoys  as  regards 
her  power  to  contract  the  rights  without  the  liabilities  of  independence. 
This  is  a  state  of  things  which  it  may  be  suspected  cannot  last;  whiUt 
it  does  last  it  will  constantly  produce  results  surprising  to  the  unlearned. 


An  in&nt  is  the  spoilt  child  of  the  English  law.  JohnHone  ▼.  Marks,  19 
Q.  B.  D.  509,  following  Barnes  y.  Taye,  13  Q.  B.  D.  410,  has  determined  in 
favour  of  an  infant  the  question  which  has  given  rise  to  some  doubt  whether 
articles,  e.  g.  clothes,  which  are  in  their  nature  necessaries,  can  be  neces- 
saries for  a  youth  who  is  already  well  supplied  with  goods  of  the  same  kind. 
The  Queen's  Bench  Division  (constituted  for  the  occasion  by  members  of 
the  Court  of  Appeal)  has  now  made  it  clear  that  a  tradesman  cannot 
claim  payment  for  any  goods,  whatever  their  character,  which  the  infant  does 
not  really  need.  The  shopkeeper  who  claims  to  be  paid  for  goods  supplied 
to  a  man  below  twenty-one,  must  prove  '  not  that  the  goods  belong  to  the 
class  of  necessaries,  as  distinguished  from  that  of  luxuries,  but  that  the 
goods  supplied,  when  supplied,  were  necessaries  to  the  infant.'  This 
decision  is  a  logical  euough  deduction  horn,  the  principles  governing  the 
liabilities  of  minors.  Persons  cui-ious  in  legal  problems  may  note  that  the 
question  has  been  raised  at  nisi  prius,  whether  money  lent  to  an  infant  for 
the  purpose  of  procuring,  and  spent  upon  the  purchase  of  '  necessaries,'  is 
itself  a  necessary.  Judge  and  jury  appear  to  have  agreed  that  such  a  loan 
is  a  necessary,  but  though  reliance  may  be  placed  upon  well-established  de- 
cisions in  equity  bearing  out  this  view,  we  venture  to  doubt  whether  it  is 
really  reconcilable  with  the  terms  of  the  Infants'  Relief  Act,  1874.  An  infant 
at  any  rate  who  is  sued  for  money  lent  for  the  price  of  necessaries  might 
probably  enough  find  it  advantageous  to  obtain  the  decision  of  the  Court  of 
Appeal  on  the  question  whether,  since  the  Act  of  1874,  such  a  loan  is 
recoverable. 

The  judges  of  the  Court  of  Appeal  (Lord  Esher  M.R.,  Lindley  and  Lopes 
L.J J.)  who  sat  as  a  Divisional  Court  in  Johnstons  v.  Marks  *  added  that 
should  the  question  be  raised  before  them  sitting  as  a  division  of  the  Court 
of  Appeal,  they  would  be  prepared  to  give  the  same  decision.*  Quaere,  what, 
if  anything,  ought  this  dictum  to  add  to  the  weight  of  the  decision  itself  if 
cited  before  another  division  of  the  Court  of  Appeal  1 


" This  Court,'  said  Lord Eldon  in  Huguenin  v.  Basdey  (14  Yes.  273),  'is 
not  to  undo  voluntary  deeds.'  However  improvident  gifts  may  be  they 
will  not  be  set  aside,  if  freely  made,  even  by  an  infiwt  (Taylor  v.  Johnston^ 
19  Ch.  D.  603):  'stet  pro  ratione  voluntas,'  expresses  the  attitude  of 
English  law.     If  a  Court  of  Equity  sets  aside  a  gift,  it  is  to  secure  and  not 
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to  infringe  the  right  of  free  alienation.  But  wherever,  from  the  relation  of 
donor  and  donee,  dominion  may  have  been  exercised  by  the  donor,  the 
Court  jealously  scrutinizes  the  gift,  and  if  the  donee  cannot  prove  non« 
exercise  of  the  dominion,  sets  it  aside.  Of  all  kinds  of  dominion  spiritual 
ascendency  is  the  most  powerful  and  the  moEt  subtle ;  it  becomes  irresistible 
when  aided,  as  in  Miss  AUcard's  case,  by  the  air  of  a  convent,  by  vows  of 
poverty  and  obedience,  and  rules  incalcating  it  as  the  highest  duty  of  a 
Bister  to  surrender  her  wliole  mind  and  will  to  that  of  her  superior.  The 
Court  of  Appeal  could  hardly  have  come  to  any  other  conclusion  in  AUcard  v. 
Skinner  (36  Ch.  Div.  145)  Uian  it  did.  In  declaring  the  gift  to  have  been 
originally  voidable,  the  Court  however  entirely  acquitted  the  donees  of  having 
brought  to  bear  any  unfair  or  andue  influence  other  than  that  which 
inevitably  resulted  from  Miss  Allcard's  conventual  environment.  Miss 
Alloard*8  delay  of  six  years  in  taking  steps  to  avoid  the  gift  was  however 
fatal  to  her  clainu  She  had  elected  when  she  was  free  to  affirm  the  gift,  so 
the  majority  of  tlie  Coui't  held,  and  thereby  debarred  herself  from  after- 
wards claiming  to  have  it  set  aside.  This  legal  result  will  coincide  with  the 
conclusions  of  most  people's  moral  sense. 


The  Bankruptcy  Act,  1883,  whatever  its  shortcomings,  will  not  have  been 
passed  in  vain  if  it  has  helped  to  educate  what  Lord  Justice  James  termed 
the  'commercial  conscience.'  Take  insolvent  trading,  on  which  Mr.  Justice 
Cave  made  some  very  salutary  remarks  in  Re  JStainton,  Ex  jfarte  Board  of 
Trade  (4  Morr.  B.  E.  242).  There  is  a  strong  temptation  when  a  trader 
finds  himself  insolvent  to  go  on  in  the  hope  of  a  revival  of  prosperity  or  of 
selling  his  business  to  greater  advantage  as  a  going  concern,  just  as  the 
unlucky  gambler  plunges  more  deeply  in  the  hopes  of  retrieving  his  losses. 
Such  hopes  are  rarely  fulfilled ;  but  whether  they  are  or  not  makes  no  dif- 
ference in  the  morality  of  the  matter.  A  person  who  goes  on  trading, 
knowing  himself  to  be  insolvent,  is  simply,  as  the  learned  judge  pointed  out, 
speculating  with  his  creditors'  money.  If  to  keep  up  his  credit  by  keeping 
up  appearances  he  lives  at  an  extravagant  rate,  he  is  simply  living  on  his 
creditors'  money.  It  is  his  duty,  as  soon  aa  he  finds  himself  unable  to  pay 
208,  in  the  pound,  to  call  his  creditors  together,  and  leave  it  to  them  to 
decide  whether  he  shall  go  on  or  not.  The  revelations  resulting  from  the 
Warwickshire  Bank  failure  come  as  an  apt  commentary  on  the  learned 
judge's  text. 

ilie  '  commercial  eonscienoe '  may  also  find  instruction  and  improvement 
from  the  recent  trade-mark  case  (Aewman  v.  Finto,  57  L.  T.  R.  31).  There 
the  plaintiff,  a  cigar  importer,  sold  cigars  in  boxes  branded  with  the  words 
'  La  Pureza '  (an  old  brand  of  Havannahs),  Habaua,  Eamon  Romnedo  (a 
fictitious  Spaniard),  and  having  on  them  a  picture  of  the  tropics  (registered 
as  the  importer's  trade-mark),  with  the  arms  of  Havannah  and  Spain  on 
shields.  The  whole  was,  as  Lord  Justice  Bowen  expressed  it,  '  an  elaborate 
concatenation  of  pictorial  lies;'  but  the  plaintiff  (who  sued  for  infringe- 
ment) excused  his  not  coming  '  with  clean  hands '  on  the  ground  that  nobody 
believed  the  lies.  This  was  accepted  by  Mr.  Justice  Kekewich,  but  the 
Court  of  Appeal  declined  to  recognise  such  a  conventional  standard  of 
morality  or  give  the  plaintiff  any  assistance.  Honeste  vivere  is  a  precept 
no  less  of  the  law  of  England  than  the  civil  law. 


In  connection  with  the  morals  of  trade,  Drummond  v.  Van  Ingen  (i  2  App. 
Gas.  284)  siay  be  noticed.    The  principle  there  recognised — that  where  good« 
VOL.  IV.  I 


114  The  Law  Quarterly  Review.  [No.  xill. 

are  ordered  of  a  manufactarer  for  a  particular  purpose,  the  sale  being  by 
sample  does  not  exclude  the  manufacturer's  implied  warranty  of  fitness 
except  as  regards  those  matters  which  the  purchaser  might  have  ascertained 
from  an  examination  of  the  sample — is  no  new  law.  In  HeiUmU  y.  Iltekson 
(L.  R.,  7  C.  P.  438)  a  sample  shoe,  the  sole  of  which  was  stuffed  with  brown 
paper,  was  held  not  to  exclude  the  warranty :  so  in  Mody  t.  Chegson  (L.  R, 
4  Ex.  49)  a  sample  of  grey  shirtings  weighted  with  undetectable  china  clay. 
The  common  sense  of  the  matter  has  never,  however,  been  better  put  than 
by  Lord  Macnaghten  in  Drwmmond  v.  Van  Jngen,  *  When  a  manufacturer  pro- 
poses to  carry  out  the  ideas  of  his  customer,  and  furnishes  a  sample  to  shew 
what  he  can  do,  in  effect  he  says :  "  This  is  the  sort  of  thing  you  want,  the 
rest  is  my  business;  you  may  depend  upon  it  there  is  no  defect  in  the 
manufactura  which  would  prevent  goods  made  according  to  that  sample 
from  answering  the  purpose  for  which  they  are  required." '  A  coat  which 
can  only  be  safely  worn  in  public  by  a  very  careful  person  without  danger 
of  falling  to  pieces,  owing  to  *  slipperiness '  of  texture,  can  hardly  be  said  to 
fulfil  the  purposes  for  which  it  is  required. 


In  Hawken  v.  Shearer  (56  L.  J.  Q.  B.  284)  A  was  lessee  of  a  field  with 
an  unfenced  quarry  in  it  belonging  to  B.  One  of  A*%  cattle  while  grazing 
fell  down  the  quarry  and  was  killed.  Prima  facie  there  was  no  obligation 
on  ^  to  fence  (the  excavation  not  adjoining  a  public  highway),  but  B  had 
by  working  enlarged  the  quarry,  and  by  doing  so  increased  the  danger  to 
A'%  right  of  pasturage.  The  maxim  '  Sic  utere  tuo  ut  alienum  non  laedas ' 
thus  applied,  and  the  Court  held  B  liable  on  the  authority  of  GroucoU  v. 
WiUiams  (4  B.  &  S.  149,  32  L.  J.  Q.  B.  237).  In  that  case  B  had  the 
right  to  work  minerals  underlying  A*%  farm,  as  A  knew,  and  for  that  purpose 
sank  a  shaft,  the  mouth  of  which  he  covered  with  branches  and  stones, 
but  so  negligently  that  A 's  mare  fell  down  the  shaft  and  was  killed.  On 
principle  (for  there  was  no  direct  authority)  the  Court  held  B  liable.  By 
sinking  the  shaft  he  had,  as  Mr.  Justice  Blackburn  expressed  it,  made  an 
alteration  in  the  normal  state  of  things,  and  was  bound  thei*efore  to  render 
it  harmless. 

The  doctrine  of  part-performance  of  parol  contracts  within  s.  4  of  the 
Statute  of  Frauds  was  applied  by  Courts  of  Equity,  acting  by  analogy  to 
8.  17,  to  frustrate  fraud.  Like  other  well-intended  but  undefined  doctrines 
of  equity  it  has  been  left  to  be  worked  out  by  judicial  decisions  which  have 
not  always  been  consistent.  In  Britain  ▼.  Boaaiter  (11  Q.  B.  D.  123)  the 
Court  of  Appeal  refused  to  apply  the  doctrine  to  a  parol  contract  for  service 
not  to  be  performed  within  a  year.  This  was  the  decision,  but  all  the  judges 
treated  the  doctrine  as  confined  to  contracts  relating  to  land,  though 
Thesiger  L.J.  admitted  that  on  principle  he  did  not  see  why  a  similar 
doctrine  should  not  be  applied  to  the  case  of  a  contract  for  service.  In 
Alderson  v.  Maddidon  (8  App.  Cas.  467)  the  ground  of  the  doctrine  was 
elaborately  examined  by  Lord  Selborne,  and  he  pointed  out  that  the  limit- 
ation of  the  equitable  jurisdiction  suggested  in  Britain  v.  Eossiter  was 
hardly  reconcileable  with  Lord  Cottenham's  opinion  in  ITammeraley  v.  De 
Bid  (12  CI.  &  F.  64  n)  and  Lassence  v.  Tiemey  (i  Mac.  &  G.  572) ;  nor  is 
it  reconcileable  with  Taylor  \,  Beech  {i  Yea,  Sen.  297-8),  in  which  Lord 
Hardwick  treated  a  part-performed  parol  agreement  in  consideration  of 
marriage  as  enforceable,  though  not  relating  to  land.  The  truth  is,  that 
the  question  has  almost  always  arisen  in  relation  to  the  possession,  use,  or 
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tenure  of  land,  because  a  stranger  being  in  possession  of  land  is  usually  expli- 
cable on  no  other  hypothesis  than  the  existence  of  a  contract,  and  is  therefore 
less  equivocal  than  most  other  acts  of  part-performance.  In  the  recent  case  of 
M^Manus  v.  Cooke  (35  Ch.  D.  681)  Mr.  Justice  Kay  has  expressed  the  view 
that  the  doctrine  applies  to  all  cases  in  which  a  Court  of  Equity  would 
entertain  a  suit  for  specific  performance  if  the  alleged  contract  had  been  in 
writing,  thus  putting  it  on  a  rational  basis.  The  doctrine  is  one  to  be 
applied  witli  extreme  caution.  The  policy  of  the  Statute  of  Frauds  was  and 
is  to  prevent  important  classes  of  contracts  resting  on  the  ^  frail  testimony  of 
memory,'  and  is  not  to  be  too  readily  relaxed  because  the  Statute  sometimes 
shelters  fraud. 

'  Tenantable  repair  *  is  a  subject  which,  like  Lord  Bacon's  Essays,  *  comes 
home  to  men's  business  and  bosoms.'  It  is  strange,  therefore,  especially  in 
the  dearth  of  authority,  that  the  decision  in  Crawford  v.  Newton  (C.  A., 
35  W.  R.  54)  should  have  remained  nearly  a  year  and  a  half  unreported. 
The  substance  of  the  decision  is  that  tenantable  repair  does  not  include 
decorative  repair.  Papering  is  purely  decorative  repair :  painting  is  not. 
It  is  pai-tly  for  decoration,  but  it  is  also  for  the  protection  of  the  wood-work. 
No  doubt,  as  Mr.  Justice  Cave  observes,  if  a  man  takes  a  house  which  is 
papered  new  for  him  for  three  years,  he  must  return  the  house  with  the 
paper  not  stripped  or  torn  off,  or  anything  of  that  sort,  but  subject  only  to 
the  fair  wear  and  tear  of  the  paper ;  but  if  he  remains  on  so  long  that  the 
paper  in  the  natural  course  becomes  useless  for  a  future  tenant,  he  is  not 
bound  to  put  on  a  new  paper,  though  he  may  do  it,  of  course,  if  he  likes,  to 
please  himself.  If  the  tenant  has  allowed  the  plaster  on  the  walls  to  come 
off,  the  boards  to  decay  or  get  broken,  or  the  mantel-pieces  to  get  damaged, 
all  these  are  breaches  of  the  covenant  to  keep  in  tenantable  repair.  In  a 
word,  a  covenant  to  keep  in  tenantable  repair  seems  to  amount  to  no  more 
than  a  covenant  not  to  commit  waste,  voluntary  or  permissive,  and  is  there- 
fore mere  surplusage  as  already  implied  by  law. 


HersarU  v.  Blaine  (56  L.  J.  Q.  B.  511)  is  noticeable  as  illustrating  the 
progress  of  the  fusion  of  law  and  equity.  An  agent  denying  the  title  of  his 
principal  and  refusing  to  hand  over  to  the  principal  moneys  belonging  to 
him  was  by  a  well-settled  principle  of  equity  liable  to  pay  interest  from  the 
date  of  such  refusal.  This  principle  has  now  been  held  since  the  Judicature 
Act  to  apply  to  a  common  law  action  for  money  had  and  received. 

In  In  re  Johnson  (36  W.  R.  51)  the  Court  showed  no  disposition  to  shorten 
its  arm  for  punishing  contempt.  A  solicitor  (after  a  decision  against  him 
by  a  judge  in  Chambers)  abusing  and  all  but  assaulting  the  solicitor  on  the 
other  side  in  the  precincts  of  the  Royal  Courts  of  Justice  is  certainly  a 
scandal,  and  it  is  satisfactory  to  know  that  it  is  also,  according  to  Lord 
Hardwicke's  division  of  contempts, '  a  scandalizing  of  the  Court,*  or  as  Lord 
Esher  expressed  it,  a  '  contemptuous  interference  with  judicial  proceedings, 
the  judge  acting  in  his  judicial  capacity.'  A  judge  making  an  order  in 
Chambers  or  in  his  private  house  is,  as  Lord  Chief  Justice  Wilmot  laid  down 
in  Rex  v.  Almon  (*  Notes  of  Unreported  Opinions  and  Judgments,'  265), 
acting  in  a  judicial  capacity  and  entitled  to  protection  for  his  person  and 
character.  The  same  principle  extends  to  any  interference  with  judicial 
proceedings  which  would  bring  them  into  contempt,  for  this  is  a  contempt, 
not  indeed  of  the  judge's  person  or  character,  but  of  the  Court.  A  master 
exercising  judicial  functions  in  no  way  differs  from  a  judge  for  this  purpose. 

I  % 
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Where  there  is  such  an  interference  with  the  administration  of  justice  there 
is  contempt,  and  aefmble  there  is  no  defined  limit  of  space  or  time. 

It  is '  pretty  to  ohserve/  as  Mr.  Pepys  would  say,  how  the  old  presumption 
of  legitimacy  of  a  child  boni  in  wedlock  has  been  sapped  by  judicial  decision. 
From  the  time  of  Edward  I  to  Charles  I  the  presumption  was  irrebuttable 
that  a  child  bom  in  wedlock  was  legitimate  if  the  husband  was  within  the 
four  seas  (Z>on7t«  Js  Egerton  v.  HirUon  &  Starkey,.  1 4  Jac.  I),  but  rebutting 
evidence  of  the  husband's  incapacity  might  be  given.  Separation,  even  if 
the  wife  was  living  in  adultery,  was  not  sufficient :  non-access  had  to  be 
shown  to  be  not  merely  improbable  but  impossible  {Broughton  v.  Bnmghton, 
1807).  In  Goodright  v.  Saul  (4  T.  R.  356)  it  was  held  for  the  first  time 
that  the  child  of  a  married  woman  begotten  and  bom  while  the  husband 
was  in  the  country  might  be  proved  a  bastard  by  other  evidence  than  that 
of  the  husband's  non-access.  In  Daviea  v.  Morris  (5  A.  &  F.  H.  L.  163) 
general  evidence  of  conduct  and  res  gestas  was  admitted  to  rebut  the  pre- 
sumption. Bosvile  V.  Attorney-General  (12  P.  D.  177)  recognises  the  law 
as  weU  settled,  but  the  rebutting  evidence  must  still,  in  Lord  Lyndhurst's 
words,  be  *  strong,  distinct,  satisfactory,  and  conclusive.'  Presumptions 
which  may  cause  the  fact  to  be  found  against  the  trath  are  not  favoured  by 
English  law.  Thus  the  presumption  of  law  as  to  the  death  of  a  person 
abroad  and  not  heard  of  for  seven  years  relates  only  to  the  fact  of  death. 
The  time  of  death  must  be  proved,  not  presumed.  This  is  no  doubt 
productive  of  inconvenience,  as  in  the  recent  case  of  Re  Rhodes^  Rhodes  v. 
Rhodes  (36  Ch.  D.  586),  where  the  class  of  next  of  kin  of  the  intestate  whose 
death  was  presumed  was  difierent  at  the  beginning  to  what  it  was  at  the 
end  of  the  seven  years,  but  a  presumption  of  law  as  to  the  time  of  death 
would  be  productive  of  still  more  inconvenience  and  injustice. 

De  Quincey's  elder  brother,  as  he  tells  us  in  charming  Autobiographic 
Sketches,  possessed  'a  genius  for  mischief  amounting  to  an  inspiration.' 
The  potentialities  of  the  Bills  of  Sale  Act,  1882,  are  hardly  less  extraordi- 
nary. Tiiis  time  it  is  not  the  statutory  form  but  debentures.  '  Nothing  in 
the  act,'  says  s.  17,'  shall  apply  to  any  debentures  used  by  any  mortgage,  loan, 
or  other  incorporated  company,  and  secuied  upon  the  capital,  stock,  or  goods, 
chattels,  and  effects  of  such  company.'  Head  by  the  ordinary  rules  of  con- 
struction the  exemption  is  restricted  to  mortgage,  loan,  and  other  incorpo- 
rated companies  ejusdem  generis ,  and  so  restricted,  is  insignificant.  The 
Act  therefore  applies  to  all  other  trading  companies,  and  this  was  the  view 
of  Mr.  Justice  Grove  in  Jenkinson  v.  Brandley  Mining  C7o.  (19  Q.  B.  D.  568). 
Debentures  therefore  not  in  the  statutory  fofm  will,  as  to  all  goods  and 
chattels  comprised  in  them,  be  void.  Under  the  Bills  of  Sale  Act,  1878, 
non-registration  of  debentures  was  not  a  matter  of  much  moment,  only  ren- 
dering them  void  as  against  an  execution  creditor  while  they  remained  good 
against  the  company  (Davies  v.  Goodman^  5  G.  P.  D.  128)  or  the  liquidator 
(Marine  Mansions  Go.,  4  £q.  601):  the  order  and  disposition  clause  is  not, 
by  B.  10  of  the  Judicature  Act,  1875,  imported  into  the  winding-up  of 
companies.  But  under  the  Bills  of  Sale  Act,  1882,  debentures  or  a  '  covering 
deed '  or  trust  deed  securing  debentures  and  not  registered  or  not  in  the 
statutory,  will,  as  to  chattels  comprised  therein,  be  absolutely  void.  The 
course  adopted  by  companies  is  to  inseH  an  independent  charge  on  the 
effects  of  the  company  in  the  debentures  similar  to  that  upheld  in  Ross  v. 
Army  and  Navy  Hotel  Co.  (G.  A.,  34  Gh.  D.  43),  but  in  this  case  the  proper 
construction  of  s.  17  was  not  argued. 
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In  Cochrane  v.  Rymill  (C.  A.,  27  W.  R.  777)  Lord  Justice  Bramwell  ex- 
pressed a  hope  that  there  was  a  tendency  to  make  the  rule  of  conversion  less 
technical.  After  deciding  that  the  defendant  auctioneer  in  that  case  had 
been  guilty  of  a  clear  conversion,  he  adds,  '  What  if  a  man  were  to  come 
into  an  auctioneer's  yard  holding  a  horse  by  the  bridle  and  saying,  "  I  want 
to  sell  this  horse,  will  you  find  me  a  purchaser  1 "  Then  if  the  auctioneer 
says  to  the  bystanders,  ''  Here  is  a  man  who  wants  to  sell  a  horse,  will  any 
one  buy  him  Y  *'  and  some  one  bought  the  horse,  then  there  would  be  no  act 
of  conversion  on  the  part  of  the  auctioneer.  He  would  be  merely  a  conduit 
pipe.'  Very  much  the  case  foreshadowed  by  Lord  Bramwell  occurred 
in  Turner  v.  Hockey  (56  L.  J.  Q.  B.  301).  A  dairyman  who  had  mortgaged 
a  cow  by  bill  of  sale,  but  remained  the  ostensible  owner,  took  her  to  the  de- 
fendant auctioneer's  place  of  business,  put  her  in  the  defendant's  pen,  and 
gave  the  defendant  instructions  to  sell  her  for  him.  This  the  defendant  did 
in  the  course  of  about  half  an  hour,  and  paid  the  proceeds  to  the  client. 
The  Court  (Day  and  Wills  JJ.)  held  that  this  was  no  conversion,  the  defendant 
having  acted  merely  as  an  intermediary,  and  without  any  oth^  interest  than 
that  of  a  commission.  This  is  mitigating  the  rigour  of  th6  ia^^s/enunci- 
ated  by  Lord  Ellenborough  in  Stephens  v.  ElwaU  (4  M.  ^-Su  259),  but 
(whether  it  be  within  the  power  of  a  Divisional  Court  hr  notJ||b'^to  which 
we  offer  no  opinion)  it  seems  a  necessary  concession  to  tl^  clj^kHged  conditions 
in  the  course  of  business.  / 

Hardly  any  term  is  more  laxly  used  than  acquiescence.  The  so-called 
acquiescence  in  the  case  of  a  voidable  gift  like  that  in  AUcard  v.  t^n^er^or 
of  a  voidable  contract,  means  that  the  person  having  the  option  to  set  aside 
the  gift  or  rescind  the  contract  has  elected  to  affirm  and  not  to  disaffirm. 
Such  election  is  a  matter  of  inference.  Mere  lapse  of  time  will  not  of  itself 
warrant  the  inference,  but  it  is  always  an  important  element,  and  coupled 
with  knowledge  or  the  means  of  knowledge  almost  conclusive,  and  for  a 
very  sufficient  reason.  A  voidable  gift,  like  a  voidable  contract,  is  valid 
until  rescinded,  and  each  day's  delay  justifies  the  donee  in  assuming  that 
the  donor  does  not  intend  to  disaffirm.  Undue  delay  in  disaffirming  ia 
lacJies,  The  case  of  a  person  with  a  right  of  action,  e.  g.  for  trespass  or 
breach  of  a  restrictive  covenant,  is  entirely  different.  The  covenantor  has 
in  such  a  case  no  reason  to  conclude,  from  the  covenantee's  mere  submission 
to  the  injury  for  any  time  short  of  the  period  limited  by  statute  for  the  en- 
forcement of  the  right  of  action,  an  intention  on  his  part  to  acquiesce  in  the 
breach.  Nothing  short  of  accord  and  satisfaction  or  release  under  seal  will 
in  such  a  case  divest  the  cause  of  action ;  not  even  an  express  promise  by 
the  person  injured  not  to  take  legal  proceedings  {De  Buaeche  v.  AU,  8  Cfa. 
D.  286).  La  the  recent  case  of  Dvke  of  NoHhvanberland  v.  Bowman 
(56  L.  T.  R.  773)  Mr.  Justice  Kekewich  held  fourteen  months  delay  by  the 
covenantee  no  bar.  The  covenantee  may  however  so  act,  as  he  did  in 
Sayers  v.  CoUyer  (28  Ch.  D.  103),  as  to  preclude  himself  from  afterwards 
complaining.     This  is  equitable  estoppel. 


The  December  Law  Reports  come  too  late  for  more  than  the  briefest 
comment.  The  reversal  of  the  decision  in  Blackburn  Low  ds  Co.  v.  Vigors 
(12  App.  Cas.  531)  will  hardly  cause  surprise.  A  shipowner  insuring  is 
bound  by  the  knowledge  of  his  captains  and  ship  agents :  he  is  also  bound 
by  knowledge  of  the  broker  who  effects  the  insurance,  and  non-disclosure  of 
such  imputed  information,  if  material,  will  vitiate  the  contract,  but  to  hold 
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the  fihipowner  bound  by  the  uncommanicated  knowledge  of  a  broker  whom 
he  has  employed  unsuccessfully  to  effect  an  insurance,  so  as  to  vitiate  a  sub- 
sequent contract  for  insurance  effected  through  another  broker^  is  to  extend 
the  doctrine  of  constructive  notice  beyond  its  legitimate  limits. 


BcUthyany  y.  Walford  (36  Ch.  Diy.  269)  is  an  instructive  commentary 
on  the  much  misunderstood  maxim  'Actio  personalis  moritur  cum  persona/ 


The  Fraternity  of  Free  Fishermen  (36  Ch.  Div.  329)  illustrates  the  rule 
laid  down  in  Chapel  House  Colliery  Co,  (24  Ch.  Div.  259)  that  the  Court  will 
not  make  a  winding-up  order  where  no  good  will  result  from  it.  The  only 
property  of  the  Fraternity  was  a  free  fishery,  but  the  fishery  existed  for  the 
benefit  of  the  members  of  the  Fraternity  and  for  them  only,  and  was  accord- 
ingly not  a  saleable  asset.  The  creditors'  only  remedy  in  such  a  case  is  a 
receiver. 

Re  Clarke,  Coomhe  v.  Carter  (36  Ch.  Div.  348)  is  a  useful  contribution  to  the 
law  of  assignments  of  future  property.  The  time  will  come,  as  Lord  Justice 
Bowen  observes,  when  the  subject  will  have  to  be  thoroughly  considered  by 
the  Court  of  Appeal  and  some  more  definite  rule  than  that  in  Holroyd 
T.  MarshaU  (10  H.  L.  C.  191)  laid  down  for  the  guidance  of  the  profession. 


Tuck  V.  Priester{ig  Q.B.  Div.  629)  reverses  the  Divisional  Court's  judg- 
ment. As  the  Court  of  Appeal  construe  the  Fine  Arts  Copyright  Act,  copy- 
right in  a  picture  is  conferred  by  s.  i  prior  to  registration,  though  no  right  of 
action  arises  till  registration.  The  corollary  is  that  copies  made  without 
consent  before,  but  sold  after,  are  piracies,  and  their  sale  may  be  restrained. 
This  construction  is  in  harmony  with  that  of  the  Acts  relating  to  literary 
copyright  and  engravings,  but  the  language  of  s.  4  might  well  give  rise  to  a 
difference  of  opinion  in  the  Court. 


Williams  v.  Colonial  Bank  (36  Ch.  D.  659)  is  one  of  a  class  of  cases 
becoming  increasingly  common,  cases  of  competing  rights  arising  from  a 
fraudulent  or  unauthorised  deposit  of  share  certificates.  Cf.  Colonial  Bank 
v.  Hepworth  (36  Ch.  D.  36),  Easton  v.  London  Joint  Stock  Bank  (34  Ch.  D. 
95).  The  House  of  Lords  will,  it  may  be  hoped,  deal  with  the  whole  ques- 
tion in  the  pending  appeal  in  the  latter  case. 


There  has  been  a  growing  disposition  on  the  part  of  the  Courts  to  adopt 
as  the  test  of  covenants  in  restraint  of  trade,  whether  they  are  reasonably 
necessary  for  the  protection  of  the  covenantee.  Reasonableness  being  once 
admitted  as  the  foundation  of  the  doctrine  a  covenant  in  restraint  of  trade 
unlimited  both  in  space  and  time  may  be  good,  because  under  the  changed 
conditions  of  trade  it  may  be  reasonable.  It  was  so  in  fact  held  by  Mr.  Justice 
Kekewich  in  Davies  v.  Daviea,  Cotton  L.  J.  is  however  of  opinion  (36  Ch.  Div. 
359)  386)  that  the  common  law  doctrine  is  too  much  engrained  in  our  histoiy 
to  be  changed  by  alterations  in  the  character  of  the  commercial  intercourse 
of  the  world,  or,  if  it  is  to  be  changed,  it  ought  to  be  done  by  the  House  of 
Lords.  Bowen  L.  J.  inclines  to  the  same  opinion,  while  Fry  L.  J.  is  not 
inclined  to  depart  from  his  own  former  decision  in  EovsiUon  v.  Rousillon. 
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The  point  which  the  Court  actually  decided,  and  unanimously,  is  that  a  cove- 
nant to  retire  from  a  particular  kind  of  business  '  so  far  as  the  law  allows '  is 
too  vague  to  be  enforced.  Palmer  v.  Mallei  (36  Ch.  Div.  411)  is  another 
case  on  this  fruitful  subject. 


In  Baddeley  v.  ISarl  Granville,  19  Q.  B.  D.  423,  Wills  and  Grantham  J  J., 
the  same  judges  who  decided  the  case  of  Thomas  v.  Quartermaine  in  the  first 
instance,  17  Q.  B.  D.  414,  have  held  that  case  as  affirmed  by  the  Court  of 
Appeal,  18  Q.  B.  Div.  685,  not  to  apply  to  an  injury  to  a  workman  caused 
by  the  breach  of  an  express  statutory  duty  on  the  part  of  the  master.  In  so 
holding  they  only  followed  the  opinion  expressed  by  the  Lords  Justices  in 
Thomas  v.  Quartermaine.  We  have  already  said  (vol.  iii.  p.  365)  that  the 
judgments  of  the  majority  of  the  Court  of  Appeal  seem  right  as  law  and 
legislation  stand.  It  is  obvious  however  that  the  result  is  to  make  the  law 
more  complex  than  ever.  Thomas  v.  Quartermaine  makes  an  apparent 
exception  to  the  rules  of  the  Employers'  Liability  Act  (for  it  is  hardly 
possible  to  make  an  ordinary  disinterested  layman,  to  say  nothing  of  a 
workman,  see  that  it  is  not  a  real  exception);  and  Baddeley  v.  Earl  Granville 
makes  a  sub-exception  out  of  that  exception.  The  Act  is  already  a  bundle 
of  exceptions  from  a  common  law  doctrine  which  is  itself  an  exception  from 
the  general  rule  of  a  master's  liability  for  the  acts  and  defaults  of  his  servants. 
So  that  on  the  whole  we  have  a  nest  of  exceptions,  like  a  Japanese  puzzle- 
box,  four  deep  one  within  another.  And  that  is  the  way  we  amend  our 
laws  for  the  benefit  of  the  unlearned  in  the  last  quarter  of  the  nineteenth 
century.  See  also  Yarmouth  v.  France,  19  Q,  B.  D.  647.  After  all  it 
seems  to  come  to  this,  what  is  the  true  inference  of  fact  in  each  case  1 
Has  the  workman,  knowing  the  danger,  elected  to  incur  it )  '  Sciens '  is  not 
'volens.' 

There  is  certainly  a  tendency  at  the  present  day  to  neglect,  perhaps  to 
forget,  the  ancient  principles  upon  which  our  law  has  been  built  up.  The 
case  of  HaU  v.  Etoin,  36  W.  R.  84,  which  turned  on  the  application  of  the 
case  of  TiUk  v.  Moxhay,  2  Ph.  774,  is  an  illustration  of  this  tendency, 
Tulk  V.  Moochay  was  a  typical  equity  case,  and  depended  on  very  simple 
and  elementary  principles  of  equity.  If  an  owner  of  land  covenanted  that 
he  would  use  it  in  a  particular  way  (positive),  and  would  not  use  it  in 
another  particular  way  (negative),  then,  whether  he  assigned  over  or 
whether  he  did  not,  he  was  liable  to  be  sued  at  law  on  his  oovenants  if  he 
failed  to  perform  and  observe  them.  If  he  himself  broke  the  negative 
covenants,  his  legal  liability  being  established,  equity  gave  the  ancillary 
remedy  by  injunction  where  damages  would  have  been  an  inadequate 
remedy:  on  the  ground  that  it  waa  unconscientious  on  the  part  of  the 
covenantor  to  buy  off  observance  by  payment  of  damages.  If  he  assigned, 
and  afterwards  his  assign  did  something  in  breach  of  the  covenant,  the 
original  covenantor  was  still  liable  in  damages ;  but  an  injunction  against 
the  covenantor  was  idle,  seeing  that  his  committal  for  contempt  of  court 
would  have  no  practical  effect  towards  persuading  his  assign  to  observe  the 
covenant.  The  assign  was  not  liable  at  law  (unless  in  those  cases  where 
the  covenant  ran  with  the  land),  and  consequently  there  was  no  legal 
liability  to  which  the  equitable  remedy  by  injunction  could  be  ancillary. 
If  the  Court  of  Chancery  had  reasoned  no  further,  the  result  would  have 
been  that  an  act  done  behind  the  back  of  the  covenantee,  viz.  the  assign- 
ment by  the  covenantor  to  the  assignee,  would  have  deprived  the  covenantee 
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of  his  remedy  by  injunction  in  those  very  cases  where  damages  would  have 
been  an  inadequate  remedy :  and  the  observance  of  the  covenant  might  have 
been  bought  off  by  payment  of  damages. 

What  then  was  Equity  to  do  1  It  looked,  as  usual,  to  the  conscience  of 
the  party,  and  declared  that  it  was  inequitable  (not  urdawfiiX)  by  such  a 
combination  between  covenantor  and  assignee  to  deprive  the  covenantee 
of  the  observance  for  which  he  had  bargained ;  and  enjoined  the  assignee  to 
that  extent.  But  where  the  proceeding  was  not  unconscientious,  as  where 
the  assignee  had  no  knowledge  of  the  covenant,  there  Equity  refused  to 
interfere  on  behalf  of  the  wronged  covenantee,  however  inadequate  his 
remedy  in  damages  might  be.  Elquity  never  held  the  assign  bound  except 
m  this  indirect  way.  Equity  never  dreamt  of  the  assign  being  under  a 
direct  liability  in  equity  on  the  covenant,  when  he  was  under  no  direct 
liability  at  law.  Such  an  idea  would  have  been  entirely  foreign  to  the 
strictly  ancillary  nature  of  Equity. 

It  is  true  that  all  this  reasoning  is  not  set  out  in  the  report  of  Tuik  v. 
Moxhay ;  but  in  those  days  it  would  have  been  entirely  superfluous  to  set 
out  considerations  with  which  the  whole  Equity  bar  and  bench  were 
thoroughly  saturated  ;  such  considerations  being  part  of  the  very  basis  and 
foundation  of  the  whole  system  of  Equity.  That  they  were,  however, 
assumed  on  all  hands  is  evident  from  the  fact,  that  the  injunction  in  that 
case  was  only  asked  for  in  respect  of  so  much  of  the  covenant  as  was 
restrictive  of  the  use  of  the  land.  There  was  no  magic  in  the  fact  of  the 
covenant  being  a  restrictive  covenant,  except  that  it  was  only  as  to  the 
restrictive  covenant  that  the  assign  was  doing  anything  unconscientious. 

An  adherence  to  these  principles  will  afford  a  safe  clue  through  all  the 
intricacies  of  this  subject.  Thus,  if  the  covenant  were  to  pay  rent,  or  to 
repair  buildings  (as  in  Haywood  v.  Brtmsunek,  ^-c.  Society,  8  Q.  B.  Div.  403), 
there  would  be  nothing  unconscientious  in  the  assignee  refusing  to  perform 
it  himself,  provided  he  did  nothing  to  prevent  the  original  covenantor  from 
performing  his  covenant. 

In  Hall  V.  Etain,  the  case  which  has  suggested  the  foregoing  observations, 
the  facts  were  as  follows : — 

In  1849  the  predecessor  in  title  of  the  plaintiff  granted  a  lease  of  certain 
premises  for  a  term  of  eighty  years.  The  lease  contained  a  restrictive  covenant, 
by  which  the  lessee  covenanted  that  he,  his  heirs,  executors,  administrators, 
and  assigns  '  shall  not  at  any  time  during  the  term  use,  exercise,  or  carry  on 
in  or  upon  the  said  demised  premises,  or  permit  or  suffer  any  part  thereof  to 
be  occupied  by  any  person  or  persons  who  shall  use,  occupy,  or  carry  on 
therein  any  noisome  or  offensive  trade  business  or  employment  whatsoever ' 
without  consent.  In  1851  the  original  lessee  sub-demised  the  premises  by 
way  of  mortgage  for  the  residue  of  the  term  of  eighty  years  less  three  days. 
In  1865  the  executors  of  the  mortgagee,  in  exercise  of  the  power  of  sale  in 
the  mortgage,  sold  the  sub-lease  to  J.  Ewin,  one  of  the  defendants,  who 
purchased  with  notice  of  the  restrictive  covenant.  In  October,  1 885,  Ewin 
demised  the  premises  to  the  defendant  M^Neff  for  a  term  of  twenty-one 
years,  and  the  demise  to  M^'Neff  contained  a  covenant  by  M^Neff  with  Ewin 
in  terms  similar  to  the  restrictive  covenant  in  the  original  lease.  M<^Neff 
entered  into  possession  of  the  premises,  and  in  February,  1886,  he  opened 
an  exhibition  of  wild  animals  on  the  premises.  An  action  was  brought  by 
the  plaintiff  as  successor  in  title  of  the  original  lessor,  and  by  one  of  the 
tenants  of  premises  adjoining,  claiming  an  injunction  against  Ewin  and 
McNeff.  Of  coui-se  M^Neff  was  liable,  but  the  question  in  the  Appeal  Court 
related  solely  to  Ewin. 
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How,  on  the  old  principles  of  equity,  any  one  could  possibly  suppose  that 
an  assignee,  who  had  parted  with  the  possession  of  the  land,  and  was 
consequently  doing  nothing  unconscientious,  nothing  to  prevent  the  full 
observance  of  the  covenant,  and  was  not  liable  at  law,  could  be  liable  in 
equity  for  a  breach  of  any  covenant,  whether  positive  or  negative,  as  was 
contended  in  Hall  v.  Etoin^  is  simply  incomprehensible. 


'  The  Blackstone  Publishing  Company  of  Philadelphia  are  continuing  to 
issue  their  excellent  series  of  [pirated  editions  of  English]  'text-books  with 
promptitude,  and  in  the  same  excellent  style  in  which  they  commenced.'  So 
says  the  Canada  Law  Journal  of  Oct.  15.  English  authors  ai*e  accustomed 
to  the  process  of  being  reprinted  by  enterprising  citizens  of  the  United 
States  without  consent  on  their  part,  or  acknowledgment  on  the  other.  But 
it  is  rather  hard  to  find  this  kind  of  enterprise  warmly  commended  by  our 
own  fellow-subjects. 
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SIR  HENRY  MAINE. 


AMONG  the  many  tributes  that  have  been  paid  to  the  rare  and 
high  qualities  of  the  late  Sir  Henry  Maine,  and  among  the 
acknowledgments  of  the  irreparable  loss  caused  by  his  death,  it  is 
right  to  record  the  great  and  manifold  obligations,  the  public  debt, 
of  India  towards  a  man  whose  writings  and  administrative  work 
have  done  so  much  for  that  country.  There  is,  as  Sir  H.  Maine 
has  himself  said,  a  certain  dulness  and  dimness  attaching  to  all 
things  Indian ;  but  this  very  obscurity  seems  to  enhance  the  effect 
of  turning  upon  them  the  light  of  genius ;  for  in  certain  hands  the 
confused  and  opaque  materials  of  Indian  history  and  government 
become  clear,  interestiDg,  and  even  picturesque.  And  India  on  her 
side  has  a  kind  of  uncommon  attraction  for  the  very  few  men  of 
brilliant  intellect  who  have  from  time  to  time  seen  or  studied  the 
country,  or  who  have  taken  part  in  its  politics.  To  none  of  these 
is  India's  debt  greater  than  to  Sir  Henry  Maine.  As  a  member, 
first  of  the  Governor-General's  Council,  and  afterwards,  until  his 
death,  of  the  Council  of  the  Secretary  of  State  for  India,  he  took  a 
leading  part  in  the  solution  of  various  arduous  and  complex  legis- 
lative problems,  and  in  some  considerable  measures  of  executive 
administration.  Upon  such  questions  he  brought  to  bear  his  wide 
knowledge  of  and  insight  into  archidc  ideas  and  institutions,  into  the 
laws  of  their  growth,  decay,  or  development;  while,  conversely,  his 
practical  experience  aided  him  to  verify  the  result  of  his  philosophic 
researches,  and  to  expand  their  range.  His  method,  his  writings, 
and  his  speeches  at  the  Indian  Council  Board  have  had  a  strong 
and  lasting  effect  upon  all  subsequent  ways  of  examining  and 
dealing  with  these  subjects,  whether  in  science  or  practical  politics. 
He  possessed  an  extraordinary  power  of  appreciating  unfamiliar 
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facts  and  apparently  irrational  beliefs,  of  extracting  their  essence 
and  the  principle  of  their  vitality,  of  separating  what  still  has  life 
and  use  from  what  is  harmful  or  obsolete,  and  of  stating  the  result 
of  the  whole  operation  in  some  clear  and  convincing  sentence. 

In  a  very  sympathetic  notice  of  Sir  Henry  Maine  which  appeared 
in  the  Saturday  Review  it  is  mentioned  that  he  could  read  a  thick 
volume,  in  such  a  way  as  to  appropriate  what  concerned  him  in  it, 
while  an  ordinary  man  read  a  hundred  pages.  In  just  such  a  swift 
and  penetrating  spirit  he  seems  to  have  read  India,  the  sacred  lite- 
rature, the  ponderous  histories,  the  innumerable  volumes  of  official 
records,  and  the  heavy  bundles  of  papers  that  came  before  him  as 
a  member  of  the  Government.  He  could  throw  a  succession  of 
rapid  glances  over  its  diversified  social  and  political  formation; 
and  his  remarkably  accurate  apprehension  of  its  salient  features 
commanded  the  admiration  of  all  who  knew  the  difficulty  of  such 
intellectual  exploits.  The  local  expert  who,  after  years  of  labour 
in  the  field  of  observation,  found  himself  with  certain  indefinite 
impressions  of  the  meaning  or  outcome  of  his  collected  facts,  often 
found  the  whole  issue  of  the  inquiry  exactly  and  conclusively 
stated  in  one  of  Maine's  lucid  generalisations.  Or  else  a  suggestion 
thrown  out,  or  a  line  of  research  indicated,  would  set  the  explorer 
on  the  right  course,  and  show  the  real  scope  of  the  induction.  And 
while  he  thus  cast  into  orderly  form  a  jumble  of  facts,  or  pointed 
with  his  divining  rod  to  the  sources  of  discovery,  he  never  made 
the  mistake  of  employing  the  incoherent,  changeable,  and  incon- 
sistent notions  of  primitive  people  to  build  up  clear-cut  positive 
theories.  To  such  theories,  which  are  epidemic  in  India,  he  in- 
variably applied  the  tests  of  actual  evidence  and  comparative  ex- 
perience ;  he  gave  to  fictions  their  proper  place  and  value ;  and  by 
detaching  what  was  fit  to  survive  from  what  had  lost  its  reason 
of  existence  he  did  much  toward  reconstructing  the  whole  history 
of  early  Indian  institutions  on  the  basis  most  favourable  for  pre- 
serving their  modified  continuity. 

The  problem  that  has  been  for  the  last  thirty  years  before 
the  English  Government  of  India  is  the  adjustment  of  the  mechan- 
ism of  a  modem  State  to  the  habits  and  feelings  of  a  vast  mixed 
multitude  in  various  stages  of  what  we  have  decided  to  call  Pro- 
gress. In  such  a  period  of  unusually  rapid  transition  Maine's 
instinct  of  discernment  and  skill  in  adaptation  were  most  valuable. 
A  great  quantity  of  writing  about  India,  and  much  of  what  has 
been  done  in  India,  is  necessarily  founded  upon  guess-work  and 
half-knowledge,  which  accounts  for  much  hazardous  speculation 
in  the  departments  of  thought  and  action.  Moreover,  the  Oriental 
contempt  of  qualified  statements  and  of  limitations,  whether  in 
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time  or  space,  is  apt  to  be  contagious  among  all  who  have  to  do 
with  Eastern  law  or  literature ;  local  characteristics  are  treated  as 
universal ;  castes  and  creeds  as  immutable ;  the  scanty  data  massed 
in  this  fashion  are  piled  up  into  wide  and  lofty  inductions.  Sir 
Henry  Maine's  large  and  accurate  intelligence  enabled  him  to  detect 
and  point  out  these  snares  and  delusions,  which  have  more  or  less 
encompassed  all  previous  English  writers  and  politicians  in  their 
treatment  of  peculiarly  Indian  questions.  To  pass  over  earlier 
examples,  I  may  suggest  that  if  any  one  desires  to  measure,  in 
literature,  the  difference  between  the  generalisations  of  a  man  of 
literary  talent  and  a  man  of  genius,  he  should  set  Buckle's  well- 
known  demonstrations  regarding  Indian  society  and  religions  side 
by  side  with  Maine's  conclusions  on  the  same  matters ;  conclusions 
so  cautiously  stated,  yet  so  full  of  life  and  fecundity.  The  former 
writer  went  wrong  in  premises  and  process,  in  his  facts  and  his 
inferences ;  the  latter  makes  each  fact  ring  true  before  he  passes  it, 
analyses  and  classifies,  draws  his  analogies  with  the  prudence  of 
Bishop  Butler,  and  finally  sets  out  the  real  import  of  the  phenomenon 
under  scrutiny  in  a  manner  that  gives  a  firm  foothold  for  further 
advance.  A  certain  number  of  passages  might  be  cited  from  his 
works  that  have  perhaps  done  more  to  arrange  and  extend  our 
ideas  upon  the  past  and  present  constitution  of  Indian  societies 
than  anything  elsewhere  written  on  the  subject.  He  was  probably 
the  first  writer  who  thoroughly  perceived  and  explained  the  im- 
mense value  of  India  as  a  living  illustration  of  the  ways  and  ideas 
of  early  civilisations.  In  his  first  work,  upon  Ancient  Law,  he 
referred  to  India  as  *  the  great  repository  of  verifiable  phenomena 
of  ancient  usage  and  ancient  juridical  thought ;'  and  he  drew  largely 
upon  the  Hindu  Codes  in  support  of  his  views.  His  residence  of 
more  than  six  years  in  India  materially  added  to  his  exact  informa- 
tion upon  such  curious  and  much  misunderstood  phenomena  as 
are  seen  in  communities  by  caste  and  by  kinship;  and  in  hia 
later  works  the  references  to  his  ampler  stores  of  Indian  knowledge 
are  numerous  and  important. 

I  think  I  am  not  wrong  in  supposing  that  Maine's  Indian  obser- 
vations have  added  materially  to  the  general  science  of  jurispru- 
dence. It  is  certain  that  as  a  statesman,  no  less  than  as  a  writer, 
he  has  left  a  lasting  impression  upon  Anglo-Indian  legislation,  and 
upon  the  policy  of  our  internal  government  of  India.  His  books  are 
read,  as  a  matter  of  course,  by  all  who  study  the  more  complex 
problems  of  Indian  administration,  for  there  is  scarcely  one  of  those 
problems  which  he  has  not  at  least  touched,  and  by  touching  aided 
its  solution.  His  large  and  tolerant  temperament  especially  fitted 
him  to  deal  with  the  prepossessions,  inherited  or  acquired,  not  only 

K   7, 


132  The  Law  Quarterly  Review.  [No.  xiv. 

of  the  native  Indian,  but  also  of  the  active  unscientific  English 
spirit  of  rough  and  ready  administration,  and  with  the  conservative 
notions  of  the  formal  English  lawyer.  He  made  allowance  for  all 
those  social  and  professional  prejudices  which  meet  and  conflict 
over  Indian  questions.  In  examining  the  distinction  of  races  by 
manners,  he  notes '  the  appreciable  amount  of  sympathy  that  is 
quenched  by  the  misuse  of  an  aspirate ;'  and  instead  of  denouncing 
the  outlandish  jargon  of  Anglo-Indian  terms,  as  they  often  appear 
in  official  papers,  he  gently  objects  to  *  the  employment  of  phraseo- 
logy too  highly  specialised.'  He  found  himself  in  a  country  where 
for  centuries  political  institutions  had  scarcely  existed,  and  in 
which,  for  that  very  reason,  the  people  had  created  for  themselves 
a  system  of  religious  ordinances  and  social  usage  stronger  than  has 
been  known  elsewhere  in  the  world.  No  better  example  could  be 
found  of  the  force  with  which  the  needs  and  risks  of  a  primitive 
age  can  bind  men  together  by  spontaneous  combination,  for  the 
purposes  of  social  preservation  and  continuity.  The  despotic 
sovereign  is  there,  but  he  neither  makes  nor  enforces  the  laws 
which  the  people  obey,  and  which  change  gradually  with  the  vary- 
ing conditions  of  their  existence.  The  priest  declares  himself  to  be 
the  sole  legislator,  infallible  because  he  gives  no  reasons;  but 
even  his  absolute  commands  rest  on  the  hidden  basis  of  utility ; 
and  one  custom  is  built  up  on  the  ruins  of  another  by  the  help 
of  such  temporary  scaffoldings  as  fictions  supply.  In  such  a 
country  as  this  Maine's  office,  as  a  jurist  and  legislator,  was  to 
guide  and  regulate  the  process  by  which  the  separate  groups 
are  very  gradually  dissolving  into  a  population  with  some  of 
the  rudimentary  characteristics  of  a  great  territorial  nationality, 
under  the  pressure  of  a  government  that  has  introduced  and  en- 
forces certain  general  principles  of  modem  polity.  The  problem 
was,  and  is,  to  do  this  without  abruptly  breaking  in  upon  personal 
laws  or  discarding  traditional  sanctions ;  remembering  that  muta- 
bility, not  immutability,  is  of  the  nature  and  essence  of  primitive 
ordinances.  The  English  government  of  India  has  of  itself  so  pro- 
foundly affected  the  conditions  of  life  and  the  habits  of  all  Indians, 
that  nothing  but  our  own  positive  law  could  have  prevented  the 
old  customs  and  rules  of  society  from  following  these  changes  of 
the  environment,  so  that  we  are  doubly  bound  to  take  care  that 
our  legislation  shall  help  instead  of  hindering  the  natural  trans- 
formation produced  by  our  presence  in  the  country.  Maine  ren- 
dered valuable  service  to  India  by  placing  all  these  things  in 
their  true  light,  and  by  insisting  on  them  in  practical  law- 
making and  administration.  His  Minutes,  and  his  speeches  in 
the  Legislative  Council  of  India,  deserve  to  be  collected  and  re- 
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published  as  appendices  illustrating  his  more  elaborate  works. 
On  the  Native  Marriage  Bill,  for  example,  his  speech  is  full  of 
sagacity  and  keen  argument.  The  object  was  to  relieve  from 
disability  to  contract  a  lawful  marriage  natives  who  might  be 
dissenters  from  the  recognised  ritual  of  their  caste  and  faith.  In 
the  natural  state  of  Hindu  society  such  dissenters,  who  have 
always  been  numerous,  were  excommunicated ;  that  is,  they  could 
no  longer  eat  or  intermarry  with  their  former  brotherhood;  and 
they  then  proceeded  to  form  a  fresh  communion  of  their  own,  with 
fuU  power  to  regulate  their  own  internal  economy.  But  the  English 
law  courts,  which  harden  the  old  caste  rules  and  have  no  power  of 
creating  new  ones,  recognised  the  excommunication  but  not  the  firesh 
communion,  so  that  a  dissident  might  and  did  find  himself  left  out- 
side all  ascertainable  laws  of  marriage.  The  Advocate-General  de- 
clared the  offspring  of  such  persons  to  be  illegitimate ;  the  British 
law  endorsed  and  very  seriously  enhanced  the  penalties  of  the  Brah- 
manic  ritual.  In  describing  tiie  causes  and  consequences  of  such 
a  situation,  in  pointing  out  that  we  ourselves  were  stereotyping 
the  movable  rules  and  formulas  of  Hindu  orthodoxy,  in  stating  the 
proper  position  and  duties  of  an  impartial  legislature  bound  to  pro- 
tect the  civil  rights  of  all  sorts  and  conditions  of  men,  in  recalling 
the  true  history  of  civil  marriage  in  Europe  before  the  Church 
took  charge  of  the  contract,  Maine's  power  of  exposition  and  argu- 
ment gave  him  an  easy  victory.  He  showed  how  the  British  law 
courts,  precisely  by  reason  of  their  tolerant  principles,  might 
operate  so  as  to  shut  up,  most  intolerably,  the  natives  of  India  in  the 
cast-iron  circles  of  a  certain  number  of  traditionary  rituals,  whereby 
institutions  that  had  hitherto  been  subject  to  indefinite  changes  of 
outline  would  become  rigorously  defined  and  motionless.  Upon  this 
remarkable  effect  of  the  introduction  of  English  law  and  procedure 
into  India,  he  laid  all  the  stress  that  its  importance  merits.  '  Judg- 
ing hy  experience,'  he  said, '  there  are  no  limits  to  the  influence 
which  a  clear  and  simple  body  of  law  exercises  in  absorbing  less 
advanced  systems ;'  and  he  explained  over  and  over  again  how  the 
law  courts,  instead  of  liberating  Indian  society,  might  be  uninten- 
tionally led  to  tighten  its  bonds.  Among  unlettered  folk  reason- 
able usage  is  apt  to  degenerate  into  uni*easonable  usage ;  the  ritual 
survives  when  the  reason  is  forgotten  or  overlaid.  But  while  this 
corrects  itself  in  a  self-regulating  society,  in  the  hands  of  the 
English  Judge  the  rule  gets  fixed,  and  becomes  really  formidable. 
'  The  capital  fact  in  the  mechanism  of  modem  States  is  the  energy 
of  legislatures;'  but  in  proportion  as  the  Leviathan  of  English 
law,  backed  by  irresistible  sanctions,  breaks  up  and  devours  the 
welder  indigenous  species,  the  English  legislator  has  continually  to 
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reconstruct,  reconcile  anomalies,  and  repair  disintegration.  How 
far  the  influence  of  our  law  can  extend  is  best  known,  perhaps,  to 
those  who  have  lived  in  the  native  States,  beyond  British  jurisdic- 
tion, and  who  have  detected  certain  semi-divine  oracular  personages 
privily  appropriating  a  ruling  of  the  Calcutta  High  Court  At  a 
time  when  ordeals,  oracles,  omens,  ingenious  judgments  like  those 
of  Daniel  or  Solomon,  and  all  similar  contrivances  for  deciding 
hard  cases  are  being  thus  superseded,  other  tests  of  truth  are 
urgently  required,  and  a  new  fountain  of  civil  obligation  (to  use 
Maine's  image)  must  be  opened.  Here  Maine  was  on  his  own 
ground,  and  pre-eminently  qualified  for  the  position  in  which  he 
found  himself.  No  scientific  jurist  ever  had  a  fijier  opportunity  of 
applying  his  principles  to  actual  legislation ;  he  stood  at  the  open- 
ing of  a  new  era,  for  modem  India  really  dates  from  the  ending  of 
the  great  mutiny,  and  he  had  at  his  back  Sir  John  Lawrence,  the 
best  Indian  administrator  of  this  generation. 

Maine's  manner  of  dealing  with  land  legislation  is  marked  by 
the  same  capacity  for  seeing  things  as  they  are,  and  opposing  facts 
to  preconceived  opinions.  He  took  a  considerable  share  in  some 
discussions  of  the  highest  importance  regarding  occupancy  tenures 
in  Oudh  and  the  Punjab.  Proprietary  right,  like  religious  belief, 
assumes  innumerable  forms  in  India,  and  mainly  for  the  same 
reason,  that  in  such  matters  the  sovereign  hardly  ever  interfered, 
but  left  things  to  their  natural  course  so  long  as  it  did  not  affect 
his  security  or  revenue.  Now  the  English  sovereignty,  which  under- 
takes to  fijid  a  rule  and  a  sanction  upon  all  matters  disputable,  is 
obliged  to  interfere  ;  and  here  again  there  has  been  a  notorious 
tendency  to  build  stiff*  theories  upon  vague  and  untrustworthy  in- 
ferences. Maine's  incisive  analysis  easily  laid  bare  the  illusory 
nature  of  the  evidence  upon  which  it  was  sometimes  proposed  to 
revise  the  existing  land-holdings  of  a  province.  *  The  land  of  India,' 
he  said  on  one  occasion,  *is  the  foundation  of  society,  and  it  is 
asserted  that  once  every  fifteen  or  twenty  years  a  number  of  gentle- 
men, many  of  whom  it  is  not  disrespectful  to  call  young  gentlemen, 
may  go  in  and  reconstruct  the  very  basis  of  society.'  Equally  sharp 
and  apposite  were  the  weapons  he  used  in  combating  men  who 
picked  out  of  Bentham  doctrines  for  extreme  application  to  India. 
Arguing  upon  the  question  whether  litigation  should  be  made  to 
PAy>  by  stamp  fees,  the  expense  of  maintaining  law  courts,  he  said  : 
*  Some  people  seemed  to  suppose  that  governments  ought  to  be  like 
Oriental  monarchs,  who  first  appropriated  the  greatest  part  of  the 
property  of  their  subjects  and  then,  by  way  of  compensation,  sat  in 
the  gB.ie  and  administered  justice  for  nothing' — a  system  which, 
aided  by  bribery,  has  in  fact  always  been  most  popular  in  Asia. 
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In  short,  among  all  these  anomalies  and  conflicting  notions,  between 
those  who  used  the  law  too  rigorously,  and  those  who  thought  an 
Anglo-Indian  Judge  needed  no  law  at  all,  except  the  dictates  of 
equity  and  good  conscience ;  between  the  Hindu  who  would  abate 
no  jot  or  tittle  of  the  sacred  codes,  and  the  Hindu  who  drew  his 
will  with  the  object  of  trying  *  how  far  some  of  the  most  recondite 
feudal  doctrines  of  Eoglish  law  could  be  imported  into  India,'  Maine 
was  always  ready  to  clear  and  show  the  way,  upsetting  absurdities, 
disarming  prejudices,  and  surmounting  obstructions  by  the  wider 
range  and  superior  precision  of  his  controversial  weapons.  One  of 
his  best-known  axioms,  that  the  tendency  of  society  is  from  status 
to  contract,  has  had  much  vogue  and  influence  in  India ;  though  no 
one  would  have  been  less  disposed  than  Sir  Henry  Maine  to  hurry 
on  this  process  in  India.  It  may  be  remarked  that  the  policy  of 
the  latest  land  legislation  has  been  rather  to  arrest  than  to  expedite 
this  tendency,  by  giving  legal  validity  to  status,  and  that  in  the 
general  reaction  that  has  recently  set  in  against  simple  contractual 
relations  may  be  traced  a  connection  with  the  revival  of  the  feeling 
of  race  distinctions,  which  seems  to  be  yet  destined  to  play  a  con- 
siderable part  in  the  politics  even  of  European  nationalities. 

During  his  term  of  office  as  legal  member  of  the  Oovemor- 
General's  Council  209  Acts  were  passed,  the  great  majority  of 
which  were  drawn  under  his  personal  supervision,  and  all  of 
which  he  considered  and  criticised.  There  was  hardly  a  single 
branch  of  administration  to  which  these  measures  did  not  relate. 
He  also  established  the  legislative  department  of  the  Indian 
Government,  which  has  thenceforward  drafted  or  superintended 
aU  projects  of  law  throughout  India.  On  his  retirement  from 
India,  after  more  than  six  years'  residence.  Lord  Mayo  delivered 
in  Council  a  very  high  encomium  upon  his  services;  and  the 
representatives  of  all  classes  of  the  community  joined  in  voting 
him  cordial  thanks,  in  attesting  their  sense  of  his  conspicuous 
ability,  and  their  deep  regret  at  his  departure.  In  the  education 
of  the  people  of  India  he  had  always  taken  a  warm  interest ;  his 
opinions  in  discussing  the  subject  caiTied  great  weight,  and  his 
addresses  during  his  three  years'  tenure  of  the  Vice-Chancellorship 
of  the  Calcutta  University  will  long  be  remembered.  And  Lord 
Mayo  declared  that  *in  the  Executive  Council  of  the  Empire 
Mr.  Maine  was  always  found  a  wise  councillor,  an  impartial  adviser, 
and  a  minister  of  originality,  sagacity,  and  resource.'  His  repu- 
tation stood  equally  high  with  successive  Secretaries  of  State ;  nor 
can  there  be  any  doubt  that  his  life  was  most  valuable  to  India, 
and  his  death  a  grave  misfortune. 

A.  C.  Lyall. 
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Sumner  Maine  ^tiiit  membre  afi8oci6  stranger  de  Tlnstitut  de 
France,  Acad^mie  des  Sciences  Morales  et  Folitiqnes.  Aussi  an 
d^ut  de  la  stance  de  samedi  ii  f(Syrier,  M.  Bonillier,  vice-pr&ident 
de  cette  Acad^mie,  en  Tabsence  du  pr&ident  M.  Fustel  de  Con- 
langes,  s'est  empress^  de  faire  part  k  aes  confines  de  la  mort  de 
cet  homme  illustore.  C'est,  a-t-il  dit,  une  perte  irr^arable  pour 
I'Angleterre  et  pour  la  science.  M.  Fustel  de  Coulanges,  retenu 
k  Cannes  par  sa  sant^,  a  £crit  k  TAcad^mie  pour  la  pr^venir  qu'il 
se  propose,  d^  son  retour,  de  lire  une  notice  sur  'Cet  homme 
sans  igsi  dans  la  connaissance  des  soci^t^s  primitives.'  L'^oge 
sera  d'autant  plus  int£ressant  qu*ft  plus  d'une  reprise,  Sumner 
Maine  a  essay^  de  r^futer  ce  qu'il  a  appel^  les  brillantei  Studes  de 
M.  Fustel  de  Coulanges  sur  la  cit£  antique ;  il  Ta  d'ailleurs  fait  avec 
une  courtoisie  et  une  discretion  qui  devraient  servir  d'exemple  de 
bon  goUt  h,  un  grand  nombre  d*historiens.  Sumner  Maine  a  ^bli 
qu'on  pent  remonter  beaucoup  plus  loin  que  ne  Ta  fait  Fustel  de 
Coulanges,  et  que  certaines  lois,  consid^r6es  comme  tr^  anciennes, 
par  exemple  les  lois  de  Manou,  sont  relativement  r^centes  si  on  les 
compare  &  d  autres  textes  d'une  haute  antiquity.  Les  6tudes  de 
Sumner  Maine  sur  les  institutions  primitives  de  Thumanit^  ont  fait 
autant  de  bruit  en  France  qu'en  Angleterre.  Les  savants  qui 
s'int^ressent  aux  origines  de  Thumanit^  connaissent  ses  remarqua- 
bles  dissertations  sur  les  livres  sacres  de  Tlnde,  sur  la  famille  primi- 
tive, sur  les  premieres  formes  de  la  monarchic,  sur  la  procedure  dans 
les  soci^t^s  en  voie  de  formation.  Plus  d'une  th^orie  de  Sumner 
Maine  a  sans  doute  rencontr£  parmi  nous  des  contradicteurs,  surtout 
celles  qui  touchent  k  I'histoire  du  droit  fran9ais.  On  se  demande  si 
le  savant  seul  a  ^crit  les  lignes  qui  pretendent  justifier  les  revendi- 
cations  d'Edouard  m  &  la  couronne  de  France.  H  est  ^galement 
surprenant  que  rftminent  auteur  reproche  aux  juridictions  royales 
et  notamment  aux  parlements  de  n'avoir  pas  suffisanmient  £cras6 
les  juridictions  seigneuriales  et  les  abus  qui  s'y  rattachaient.  Mais 
s'il  est  permis  de  discuter  telles  ou  telles  solutions  de  detail,  on  n'en 
doit  pas  moins  reconnaitre,  en  envisageant  Toeuvre  magistrale  de 
Sumner  Maine  dans  son  ensemble,  qu'elle  6mane  d'un  esprit  de 
premier  ordre,  d'un  savant  d'une  science  sans  limites  et  d'une 
penetration  tout  k  fait  extraordinaire. 

E.  Olasson. 
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I  should  like  to  say  a  few  words  in  commemoration  of  Sir  Henry 
Maine.  I  was  just  about  to  bring  him  forward  as  a  candidate  for 
honorary  membership  in  the  Juridical  Society  of  Berlin  when  I 
received  the  sad  news  of  his  premature  death.  Hence,  I  am  in  a 
position  to  state  that,  according  to  the  general  opinion  of  German 
lawyers,  England  has  been  deprived  of  a  man  who  not  only 
enjoyed  European  fame  but  was  fuDy  deserving  of  it. 

Germany  may  perhaps  boast  of  having  for  a  long  time  been 
foremost  in  the  historical  investigation  of  the  Origines  Juris  Antiqui, 
But  in  due  modesty  we  have  at  the  same  time  to  acknowledge  that 
our  work  was  by  necessity  confined  to  the  sources  of  Roman  and 
ancient  Teutonic  law,  or  to  the  comparative  study  of  medieval 
institutions. 

Sir  Henry  MAine  has  opened  and  cleared  a  new  field,  undis- 
covered before  him,  for  investigation  into  the  affinities  of  the 
economical  and  jural  condition  of  primitive  society  and  its  later 
survivals,  as  they  are  shown  to  have  been  in  existence  on  a  world- 
wide area  lying  between  the  eastern  boundaries  of  the  Ganges  and 
the  western  shores  of  Ireland,  between  the  Hindus  and  the  Celts. 

He  has  unveiled  mysteries  which  before  his  publications  had 
remained  in  the  state  of  hieroglyphic  language  before  ChampoUion. 
His  interpretation  was  not  drawn  so  much  from  literary  remains 
and  ancient  documents  as  from  the  keen  observation  of  facts  and 
a  strong  imaginative  perception  of  phenomena  no  more  alive  in 
modem  society,  but  still  capable  of  being  presumed  on  sufficient 
grounds.  He  endowed  this  kind  of  presumption,  in  historical  juris- 
prudence, with  the  power  of  claiming  as  much  attention,  and  as 
justly,  as  circumstantial  evidence  does  in  a  Court  of  Justice. 

The  great  confederation  of  science  and  literature  has  to  mourn 
the  death  of  one  of  her  best  citizens. 

Franz  von  Holtzendorfp. 


IV. 

Le  opere  del  Maine  in  Italia, 

L'indirizzo  storieo  nello  studio  del  diritto  e  della  society  portd 
in  questo  secolo  mirabili  resultamenti  in  tutta  TEuropa,  e  si  rian- 
nodd  in  Italia  alle  tradizioni  scientifiche  che  il  Vico  aveva  cosi  bene 
riassunto  ed  applicato.  Le  ricerche  storiohe  sul  diritto  romano  e 
su  Tantico  germanico  furono  in  questi  ultimi  anni  e  sono  ancora 
presso  di  noi  la  predilezione  di  iUustri  scienziati.    Anche  1  nostri 
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filosofi  hanno  compreso  che  nella  compaxazione  degli  usi  e  delle 
norme  di  popoli  antichi  e  di  tempi  passati  sianno  le  basi  per  una 
seria  saciologia.  Ma  a  mostrare  la  via  da  tenersi  per  pei^venire  a 
Gonsiderazioni  sociologiche  col  mezzo  della  storia  ha  immensamente 
contribuito  il  Maine,  le  opere  del  quale  sono  sempre  piii  stndiate  ed 
ammirate  da  noi  Italiani.  £  principalmente  il  suo  celebre  lavoro 
sopra  r  antico  diritto  fu  il  primo  a  rendere  comune  ai  nostri  giuristi 
il  desiderio  di  cogliere  le  leggi  Mciologiche  nella  storica  evoluzione 
delle  norme  giuridiche.  Quesio  connubio  fra  Tarcheologia  del 
diritto  e  la  scienza  sociale  non  h  ancora  compiuto,  e  non  h  ancora 
formata  come  disciplina  a  b4  la  giuri^prudenza  eomparata,  come  la 
chiamava  il  Maine  nel  suo  lavoro  su  le  'Village  CommunitieB' 
(1883):  ma  quando  questa  scienza  sarii  fatta  grande  e  sicura  ed  avril 
nelle  universitJi  un  suo  proprio  insegnamento,  allora  il  Maine  ne 
sari  considerato  come  uno  dei  piti  valenti  fondatori. 

La  nostra  celebre  Accademia  dei  Lincei  lo  aveva  nominato  suo 
membro  come  segno  della  grande  stima,  nella  quale  il  Maine  era 
tenuto  in  Italia. 

La  morte  di  uno  scienziato  cosi  illustre  acuto  e  geniale  ha  addo- 
lorato  tutti  gli  studiosi  di  Europa:  ma  la  gloria  del  Maine  e  la 
nazione  Liglese  possono  consolarsi  nell'  immortalitit  delle  opere  che 
egli  lasoia. 

PiKTRO   COOLTOLO. 


[On  some  future  occasion  I  hope  to  say  a  few  words,  from  my 
own  point  of  view,  of  the  work  of  my  late  friend  and  master.  For 
the  present  it  is  enough  to  have  brought  together  the  concurrent 
and  independent  witness,  first  of  one  who  has  had  almost  unique 
means  of  seeing  and  judging  Maine's  Lidian  achievements,  and 
then  of  representatives  of  the  leading  European  schools  of  juris- 
prudence. I  must  be  allowed,  however,  to  assure  my  learned  friend 
M.  Qlasson  that  very  few  Englishmen,  if  any,  could  at  this  day 
find  enough  patriotic  interest  in  Edward  in*s  interpretation  of  the 
Salic  law  to  warm  their  discussion  of  it,  or  warp  their  conclusion, 
by  any  measurable  fraction  of  a  degree  or  a  millimeter.  I  am  sure, 
at  any  rate,  that  Sir  Henry  Maine  did  not. — Editob.] 
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THE  STORY  OF  THE  CHAIR  OF  PUBLIC  LAW  IN 
THE    UNIVERSITY    OF   EDINBURGH  ^ 

EVERY  civilised  man  is  a  bom  story-teller.  The  present  is  a 
mere  point  of  time,  and  in  itself  is  not  even  a  Inminons  point. 
Before  we  have  well  apprehended  it^  it  has  become  the  past,  and  it 
is  by  the  light  which  the  past  sheds  on  it  alone  that  we  apprehend 
it  consciously,  and  that  it  projects  its  light  on  the  future.  It  is 
to  the  conscious  recognition  of  this  light  from  the  past,  and  of  the 
way  by  which  it  has  led  us  hitherto,  that  we  apply  the  epithet  of 
civilisation.  By  means  of  it  alone  rational  activity  becomes 
possible.  The  man  who  lives  in  the  present  is  a  barbarian,  what- 
ever be  the  other  conditions  of  his  existence.  To  him  his  own  life 
is  unintelligible :  a  mere  time-flake  on  the  ocean  of  eternity ;  it 
brings  him  no  inheritance  and  leaves  him  nothing  to  transmit. 
His  activity  is  a  succession  of  leaps  in  the  dark.  The  stage  of 
civilisation,  moreover,  stands  almost  always  in  a  very  close  rela- 
tion to  the  measure  of  historical  knowledge ;  and  it  is  marvellous 
with  what  rapidity  families  and  nations  and  races  that  have  ceased 
to  be  historical  slip  back  into  barbarism.  When  the  footprints  of 
preceding  generations  are  obliterated,  each  new  generation  has  to 
begin  the  work  of  ages  afresh,  and  it  is  not  surprising  that  it  should 
often  prove  unequal  to  the  task.  When  this  task  has  been  long 
neglected  its  performance  becomes  impossible  to  those  on  whose 
ancestors  it  was  incumbent,  and  it  is  for  this  reason  that  the  East 
must  now  look  to  the  West  for  its  own  forgotten  story. 

As  regards  the  individual,  the  sphere  within  which  the  duty  sug- 
gested by  these  considerations  is  imposed  is  determined  by  his 
character  and  the  circumstances  of  his  life.  The  function  of  the 
historian,  in  any  wide  or  general  sense,  does  not  lie  at  the  door  of 
the  majority  even  of  civilised  men.  Their  duty  is,  by  availing 
themselves  of  such  gifts  and  opportunities  as  may  be  bestowed  on 
them,  to  contribute  material  for  a  history  that  shfdl  be  creditable  to 
their  generation.  But  within  certain  limits,  every  father  of  a 
family  is  bound  to  be  its  historian.  I  do  not  say  that  it  is 
his  duty  to  become  a  genealogist  and  to  trace  all  the  ramifica- 
tions by  which  he  and  his  kindred  are  intertwined  with  other 
families,  or  to  determine  the  extent  to  which  their  fortunes  were 
affected  by  distant  events.  If  his  race  was  illustrious,  that  will 
be  done  for  him  by  others ;  if  it  was  obscure,  he  may  be  par- 
doned if  he  allows  its  earlier  history  and  less  immediate  fortunes 
to   be  forgotten*     But  with  the  recent  history  of  the  family,  its 

^  ProfeMor  Lorimer'i  introdaotorj  lecture,  Seeeion  1887-8. 
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history  for  the  last  three  or  four  generations,  we  shall  say,  the 
case  is  different.  That  is,  or  ought  to  be,  known  to  him  as  it  can 
be  known  to  no  one  else ;  and  if  he  fails  to  transmit  it  he  squanders 
the  birthright  of  his  posterity. 

Now  it  appears  to  me  that  the  holder  of  a  public  office  stands  to 
the  public,  to  his  patrons,  and  above  all  to  his  successors,  very  much 
in  the  position  of  the  father  of  a  family  in  this  respect.  If  it  is  an 
ancient  office  he  may  leave  its  early  history  to  the  general  historian. 
But  its  recent  history^  that  history  by  which  its  present  utility 
must  be  judged  and  its  adaptation  to  the  exigencies  of  the  im- 
mediate future  must  be  determined,  is,  or  ought  to  be,  known  to 
him  as  it  can  be  known  to  no  other  man.  He  may  be  prejudiced, 
it  is  true ;  but  he  cannot  well  be  ignorant,  and  when  he  is  entering 
on  his  twenty-sixth  session,  as  is  my  case  to-day,  and  on  his  seven- 
tieth year,  as  will  be  my  case  three  days  hence,  it  is  scarcely  likely 
that  his  vision  should  be  greatly  distorted  by  self-interest.  On 
these  grounds  it  appears  desirable  that  I  should  now  tell  you  the 
somewhat  curious  story  of  this  chair,  and  give  you  some  indication 
of  my  own  experience  as  its  occupant. 

A  Faculty  of  Law  was  included  in  the  original  scheme  of  each  of 
the  three  older  Universities  of  Scotland,  and  both  at  St.  Andrews 
and  Glasgow  Canon  and  Civil  Law  were  occasionally  taught.  Bishop 
Elphinston,  by  whom  King's  College  in  Aberdeen  was  founded  in 
1494,  had  himself  been  a  professor  of  Canon  Law  at  Paris,  and  of 
Civil  Law  at  Orleans;  and  in  his  Statutes  he  enacted  that  the 
Canonista  at  Aberdeen  should  teach  after  the  manner  of  Paris, 
and  the  Legista  after  the  manner  of  Orleans.  To  him,  too,  is  as- 
cribed the  suggestion  of  the  enlightened  statute  of  Eling  James  IV , 
5.  c.  54  (1494),  which  enacted  that  barons  and  freeholders  should 
send  their  sons  and  heirs  to  the  grammar  schools,  till  '  they  be  com- 
petentlie  founded  and  have  perfite  Latine,  and  thereafter  to  remain 
three  years  at  the  schules  of  art  and  jure,  swa  that  they  shall  have 
knowledge  and  understanding  of  the  laws.'  In  1501  Elphinston 
further  obtained  an  indulgence  from  the  Pope,  with  the  object  of 
encouraging  the  study  of  civil  law  amongst  ecclesiastics  of  all 
classes,  with  the  curious  exception  of  the  Mendicant  Friars. 

The  Reformers*  scheme  for  remodelling  the  University  of  St. 
Andrews  assigned  to  St.  Salvador's  College  the  privilege  of  granting 
degrees  in  law  after  one  yearns  course  in  Ethics,  Economics  and 
Politics,  and  a  four  years'  course  under  two  readers  in  Municipal 
and  Roman  Law. 

In  Edinburgh  the  first  serious  effort  to  introduce  the  scientific 
teaching  of  jurisprudence  appears  to  have  been  made  by  Reid, 
Bishop  of  Orkney,  who,  amongst  his  many  offices  and  preferments, 
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was  President  of  the  Court  of  Session.  Beid  left  a  bequest  for  the 
endowment  of  a  School  of  Arts  and  Jure,  the  object  of  which  appears 
to  have  been  to  carry  out  the  provisions  of  the  statute  just  referred 
to.  But,  as  in  the  case  of  another  *  Beid-bequest  ^ '  that  we  know 
of,  the  founder's  will  was  treated  with  scant  respect.  After  tracing 
this  discreditable  transaction  through  its  various  stages.  Sir 
Alexander  Grant  concludes  his  narrative  thus :  *  And  so  it  came  to 
pass  that  the  only  memorial  of  Bishop  Beid's  munificent  purpose  to 
endow  a  college  "of  Arts  and  Jure"  in  Edinburgh  existed  for  some 
time  (though  it  has  long  since  passed  away)  in  the  name  given  to 
"  fourteen  little  chambers  "  which  formed  part  of  the  original  College 
buildings,  and  which  were  called  "  the  old  Beid  chambers  V  ' 

Another  miscarriage  took  place  when,  in  1500,  a  professorship  of 
laws  was  actually  founded  by  the  Lords  of  Session,  the  Town 
Council,  the  Advocates  and  the  Writers  to  the  Signet.  Two  pro- 
fessors were  successively  appointed  to  it,  but  for  some  mysterious 
reason  they  taught  nothing  but  classical  literature. 

Subsequent  to  the  foundation  of  the  Court  of  Session  it  is  prob- 
able that,  in  addition  to  the  instruction  by  apprenticeship  which 
must  always  have  existed,  instruction  of  a  more  scientific  character, 
both  in  civil  and  municipal  law,  was  given  privately  by  members 
of  the  Bar.  This  however  was  less  with  a  view  to  the  completion 
of  a  legal  education  in  Scotland  than  by  way  of  preparation 
for  the  foreign  study  which  long  after  the  foundation  of  the  Univer- 
sity in  1582,  and  even  after  the  Union  in  1707 — down  indeed  to  the 
French  Bevolution — was  considered  indispensable  for  admission  to 
the  Bar.  But  slight  and  elementary  as  it  no  doubt  was,  I  think  we 
may  assume  with  some  confidence  that  the  teaching  of  jurisprudence 
in  Scotland  even  at  this  early  period  was  not  destitute  of  a  scientific 
character.  In  addition  to  the  care  with  which  the  connection 
between  classical  and  legal  studies  was  maintained,  and  the  special 
provisions  which  we  find  for  a  philosophical  and  historical  ground- 
work being  laid  in  ethics,  economics  and  politics,  this  assumption 
seems  to  be  warranted  by  the  preponderance  of  the  ecclesiastical 
over  the  lay  element  on  the  Bench.  It  was  by  the  canonists  rather 
than  the  civilians  that  the  study  of  the  jus  naturale,  as  a  substantive 
branch  of  science,  was  carried  on,  and  it  was  by  them,  as  I  shall 
show  you  hereafter,  that  its  importance  as  the  basis  of  the^t^^  inter 
gentea  was  pointed  out.  Scotland  was  so  entirely  separated  from 
the  Boman  Catholic  world  by  the  reformation  as  scarcely  to  have 
felt  the  influence  of  the  Spanish  School  of  Jurisprudence,  which 
culminated  in  Suarez  of  Grenada,  and  to  which  the  Protestant 

'  For  the  Mtinc  Clutir.  •  Orant,  vol.  i.  p.  169. 
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writers  who  followed  them  owed  more  than  they  were  willing  to 
acknowledge.  It  is  possible  that  the  teaching  of  Alberico  Gentile 
at  Oxford  may  not  have  been  wholly  unheeded  in  Scotland ;  but 
though  Gentile  was  a  protestant  he  was  not  much  of  a  philosopher, 
and  it  was  to  Grotius  and  his  followers,  unquestionably,  and  to  the 
intimate  relations  which  then  subsisted  between  the  intellectual 
life  of  Scotland  and  of  Holland,  that  we  were  indebted  for  our 
introduction  to  the  study  both  of  scientific  jurisprudence  in  general, 
or  natural  law  as  it  was  called,  and  of  the  law  of  nations.  It  was 
from  this  source  that  Lord  Stair  drew  the  inspiration  which  enabled 
him  to  bring  science  to  bear  on  our  municipal  system  with  a  de- 
finiteness  of  conception  and  clearness  of  expression  which  has  never 
since  been  equalled  by  our  text-writers ;  and  it  has  always  seemed 
to  me  probable  that  it  may  have  been  at  Stair  s  suggestion  that  this 
particidar  chair,  if  not  the  Faculty  of  Law  itself,  was  founded. 
Stair's  great  work  was  published  in  1681  and  he  died  in  1695, 
twelve  years  before  the  foundation  of  the  Public  Law  chair;  and 
there  consequently  can  be  little  doubt  as  to  the  correctness  of  Sir 
Alexander  Grant's  conjecture  that  it  was  to  the  great  Carstairs — 
'  Cardinal  Carstairs '  as  he  was  called — who  was  Principal  of  the 
University  from  1704  to  17 15,  that  we  owe  it  more  directly.  Still  it 
is  worthy  of  remark  that  Stair  went  to  Holland  in  1682,  and  Car- 
stairs returned  to  Holland  after  his  secret  mission  to  Scotland  in 
1685,  and  that  they  both  remained  in  Holland  till  1688  when  they 
returned  with  the  Prince  of  Orange.  From  1685  to  1688  these  two 
remarkable  men  were  together,  and  in  constant  personal  intercourse, 
in  Holland.  Both  were  philosophers,  theologians,  and  politicians, 
and  Stair  could  scarcely  have  failed  to  point  out  to  Carstairs  the 
relation  between  these  subjects  of  common  interest  and  his  own 
specialty  as  a  jurist ;  whilst  Carstairs,  who  had  studied  at  Utrecht, 
would  be  able  to  explain  to  Stair  the  arrangements  by  which  this 
relation  was  recognised  in  the  Dutch  Universities.  There  was 
another  Scottish  exile  of  distinction  in  Holland  at  this  time,  who 
also  formed  one  of  the  party  that  landed  at  Torbay,  viz.  Bobert 
Dundas  the  second  Lord  Amiston ;  and  it  is  interesting  to  reflect 
that  during  the  long  and  stormy  passage  the  three  Scotsmen  may 
have  talked  over  the  prospects  of  Scottish  jurisprudence  in  the  in- 
tervals between  the  political  and  ecclesiastical  discussion  which  no 
doubt  mainly  occupied  them.  Dundas  was  not  a  man  of  the  same 
intellectual  calibre  as  Stair  or  Carstairs,  but  he  was  a  man  of  culti- 
vated and  scholarly  tastes;  and  as  he  lived  till  1729,  his  Dutch 
experiences  may  have  enabled  him  to  aid  Carstairs  with  his 
counsels.    • 

But  from  whatever  direction  the  influences  may  have  come  which  led 
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to  the  formation  of  the  Faculty  of  Law,  we  are  not  left  to  conjecture 
as  to  the  School  of  Jurisprudence  of  which  this  particular  chair  was 
an  offshoot.  One  of  the  students  in  this  class  found  in  an  old  book- 
stall, and  kindly  brought  to  me,  the  curious  little  book  which  Sir 
Alexander  Grant  has  described  in  a  note^  It  is  a  compendium  of 
Grotius's  De  Jure  Belli  et  Pads,  by  William  Scott,  who  was  one  of 
the  regents  at  the  time.  It  is  dedicated  to  the  Lord  Provost  and 
Town  Council,  and  on  the  copy  in  the  library  is  written  ex  dono 
AulAoris,  4**>  Aprils,  1707.  *In  a  Latin  preface  Scott  tells  us  that 
the  book  had  been  printed  for  the  use  of  a  private  class,  to  whom 
he  had  previously  dictated  its  contents  as  a  preparation  for  wider 
studies,  and  he  gives  in  full  his  opening  address  delivered  in  his 
private  class-room  (in  auditorio  private)  on  the  study  of  Grotius.  This 
shows,'  Sir  Alexander  continues,  *  that  there  was  some  little  demand 
among  the  students  of  the  college  for  lectures  on  the  Law  of  Nature 
and  Nations.  It  is  possible  that  Carstairs  may  have  suggested  the 
delivery  of  these  lectures,  as  a  first  step  towaj^Ls  the  foundation  of 
a  chair.  But  under  the  circumstances  it  is  remarkable  that  the 
chair  when  founded  should  have  been  given  to  Areskine  and  not  to 
Scott.'  The  coincidence  between  the  date  of  the  publication  of 
Scott's  book  and  the  foundation  of  the  chair,  1707,  may  be  taken, 
I  think,  as  indicating  that  Scott  was  a  candidate  for  it.  Its  dedica- 
tion to  the  Town  Council  seems  to  show  that  it  was  on  their  influence 
that  he  relied ;  and  their  leaning  in  his  favour  may  have  had  some- 
thing to  do  with  the  bitterness  with  which  they  resented  what  they 
regarded  as  the  high-handed  action  of  the  Crown  in  placing  Are- 
skine in  the  University  without  their  consent. 

From  all  these  circumstances,  I  thinks  you  will  not  doubt  that 
when  this  chair  was  ultimately  founded  in  1 707  its  object,  as  Sir 
Alexander  Grant  has  said,  was  to  provide  *  a  scientific  and  philo- 
sophical basis  for  a  future  Faculty  of  Laws^  in  imitation  perhaps 
of  the  Dutch  Universities  *.'  The  School  of  Grotius  was  that  which 
was  then  uppermost  in  the  minds  of  Scotsmen^  and  the  Faculty  of 
Law  from  the  first  was  manifestly  intended  to  cover  the  whole 
field  of  Jurisprudence  and  to  embrace  legislation  as  well  as 
jurisdiction. 

I.  Its  first  occupant  was  Charles  Abeskine,  or  Erskine,  of 
Tinwald,  1 707-1 734.  He  came  of  a  race,  or  rather  I  ought  to  say 
of  races,  which  had  been  distinguished  in  the  law  long  before  him 
and  continued  to  be  so  long  after  him.  *B[is  grandfather,  the 
Honourable  Sir  Charles  Erskine  of  Alva,  fourth  son  of  John  Earl  of 
Mar  and  of  Lady  Marie  Stewart^  daughter  of  the  Duke  of  Lennox, 
married  Mary  Hope,  second  daughter  of  Lord  Advocate  Sir  Thomas 

'  Vol.  i.  p.  233.  •  Ibid. 
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Hope.  Of  this  marriage  was  bom  Sir  John  Erskine  of  Alva^  &ther 
of  the  Professor.  His  mother  was  Christian,  daughter  of  Sir  James 
Dundas  of  Amiston.  Erskine  is  said  to  have  studied  for  the 
Church ;  but  he  soon  abandoned  the  idea  of  taking  orders.  When 
only  twenty  he  was  appointed  one  of  the  Regents  of  the  University 
of  Edinburgh.  He  held  this  office^  in  which  he  taught  Logic,  Ethics, 
Metaphysics,  and  Natural  Philosophy,  until  1707,  when  he  was 
made  Professor  of  Public  Law  ^.'  It  is  not  quite  fair  to  say,  as  Sir 
Alexander  Grant  has  done,  that  there  is  no  indication  of  his  having 
taught  except  'a  brief  inaugural  address,  written  in  Latin,  upon 
Gbd  as  the  fountain  of  Law  ^.'  Mr.  Omond,  in  a  note,  gives  the 
foUoyring  advertisement  from  the  Scots  Courant  of  12th  to  14th 
.November,  1711 :  *Mr.  Charles  Erskine,  her  Majesty's  Professor  of 
Public  Law  in  the  University  of  Edinburgh,  designs  to  begin  his 
private  Lectures  on  the  Laws  of  Nature  and  Nations,  on  Friday 
next  at  5  o'clock  in  the  afternoon,  at  his  lodgings  in  Eraser's  Land  ^.' 
What  came  of  this  pious  design  I  cannot  tell,  but  I  fear  it  must  be 
admitted  that  Areskine  was  not  a  very  zealous  professor.  Imme- 
diately after  his  appointment  he  went  to  Utrecht  to  study  law. 
This  may  have  been  in  order  to  prepare  for  the  duties  of  his  chair, 
as  well  as  with  the  view  of  his  admission  to  the  Bar ;  and  his  being 
abroad  during  the  Jacobite  rising  in  1715^  in  which  several  of  his 
kindred  came  to  grief^  was  a  proof  of  his  political  discretion,  and 
no  disproof  of  his  professorial  zeaL  His  subsequent  travels  with 
his  brother  Robert,  physician  to  Peter  the  Qreat,  when  he  wrote  to 
his  wife  that  *  she  must  be  thinking  he  had  taken  service  with  the 
Czar  of  Muscovy/  may  have  been  very  instructive  to  him  as  an 
international  jurist.  But  any  aspirations  after  distinction  in  that 
capacity  which  he  may  originally  have  cherished  were  speedily 
extinguished  by  the  temptations  held  out  to  him  by  his  professional 
success  and  the  Court-favours  which  he  owed  to  his  feimily  connec- 
tions, and  still  more  to  the  patronage  of  the  great  Duke  of  Argyll. 
His  reluctance  to  sever  himself  from  an  office  which  brought  him  in 
contact  with  the  philosophical  studies  of  his  youth  may  probably 
have  been  the  cause  of  his  continuing  to  hold  the  chair  for  the  long 
period  of  twenty-seven  years.  But  how  incompatible  the  discharge 
of  its  duties  must  have  been  with  his  other  avocations  will  be  seen 
from  Mr.  Omond's  narrative  of  his  subsequent  career.  He  was  called 
to  the  Bar  on  the  14th  of  July,  1711.  Li  1714  he  was  an  Advocate 
Depute.  He  became  one  of  the  leaders  of  the  Bar ;  purchased  the 
estate  of  Tinwald  in  Dumfriesshire ;  and  in  April,  1722,  was  returned 
to  Parliament  as  member  for  that  county. 

1  Omond*B  Lord  Adyocates  of  Scotland,  yol.  ii.  p.  i.  *  Grant,  vol.  ii.  p.  314. 

'  The  Lord  Advocates  of  Scotland,  yol.  ii.  p.  I. 
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In  May,  1725,  when  Forbes  became  Lord  Advocate,  Erskine  was 
appointed  Solicitor-General.  On  this  occasion  he  received  a  special 
mark  of  royal  favour.  Hitherto  the  only  Counsel  allowed  to  be 
placed  within  the  bar  had  been  the  Lord  Advocate ;  but  on  this 
occasion  a  change  was  made.  The  new  Solicitor-General  presented 
to  the  Court  a  warrant  under  the  sign-manual^  subscribed  by  the 
Secretary  of  State  for  Scotland,  in  these  terms :  *  Whereas  we  have 
appointed  Mr.  Charles  Areskine,  advocate,  to  be  sole  Solicitor  for 
that  part  of  Great  Britain  called  Scotland,  and  we  being  pleased  to 
show  him  a  further  mark  of  our  royal  favour,  it  is  our  will  and 
pleasure  that  a  seat  be  placed  for  him  within  the  bar  of  your  Court, 
where  and  from  whence  he  may  be  at  liberty  to  plead  cases  in  your 
presence ;  and  we  do  hereby  direct  you  to  cause  such  to  be  placed 
accordingly.'  At  the  general  elections  of  1727  and  1734  he  was 
returned  for  Dumfriesshire.  In  1737  he  succeeded  Forbes  as  Lord 
Advocate,  and  strenuously  supported  the  Scottish  policy  of  the 
Walpole  ministry  till  1741.  At  the  general  election  of  that  year 
Sir  John  Douglas  of  Eelhead  became  member  for  Dumfriesshire ; 
and  Lord  Advocate  Erskine  was  returned  for  the  Sutherlandshire 
district  of  burghs.  His  election  was,  however,  declared  void  in 
the  following  year,  and  he  resigned  ofGce.  His  successor  was 
Kobert  Craigie  of  Glendoick,  to  whom  he  wrote  the  following 
pleasa^nt  letter  of  congratulation :  '  It's  commonly  believed  we  love 
our  heirs  but  not  our  successors,  and  sometimes  we  don't  our  heirs 
because  they  are  to  be  our  successors.  However  this  is  not  the 
case  with  me ;  you  have  been  mentioned  to  the  King  by  the  Marquis 
of  Tweeddale  as  my  successor,  and  I  heartily  agree  to  it,  and  wish 
you  success  and  prosperity  in  the  office.  You  are  happy  in  having 
to  do  with  a  patron  who  is  a  man  of  truth  and  honour,  and  this  is 
a  great  encouragement  to  you.  To  show  I'm  sincere  in  all  this,  I 
have  used  my  best  endeavours  you  should  be  elected  in  my  room, 
the  election  being  found  void.'  *  He  returned  to  practise  at  the 
bar;  but  there  was  a  vacancy  on  the  bench  in  November,  1744,  and 
he  received  the  appointment.  Four  years  later  he  succeeded 
Fletcher  of  Milton  as  Lord-Justice-Clerk;  and  died,  after  filling 
that  post  to  the  satisfaction  of  the  country,  in  April,  1763  ^.*  *  As 
a  lawyer,'  says  Mr.  Fraser  Tytler*,  *he  was  esteemed  an  able 
civilian.  He  spoke  with  ease  and  gracefulness,  and  in  a  dialect 
which  was  purer  than  that  of  most  of  his  contemporaries :  as  a  judge 
his  demeanour  was  grave  and  decorous,  and  accompanied  with 
a  gentleness  and  suavity  of  manners  that  were  extremely  in- 
gratiating.' 

^  The  Lord  AdvocateB  of  Scotland,  toI.  ii.  p.  i  et  seq. 
*  Life  of  Lord  Karnes,  p.  38. 
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a.  William  Kirk  Patrick,  1734-5.  Areskinewas  succeeded  by 
his  Bon-in-law,  William  Kirkpatrick,  third  son  of  Sir  T.  Eirkpatrick, 
second  baronet  of  Closebum.  He  sat  in  Parliament  for  the  Dumfries 
Burghs  from  1725  to  1747.  In  the  latter  year  the  Duke  of  Queens- 
berry  received  compensation  for  his  heritable  Sheriflfship  and 
William  Eirkpatrick  was  appointed  to  the  office.  He  died  in  1777. 
He  married  Jean,  third  daughter  of  his  predecessor.  It  is  thus 
obvious  that  the  chair  was  vacated  by  Areskine  in  his  son-in-law's 
behalf  when  he  himself  was  Solicitor-General  and  when  that  son-in- 
law  was  Sheri£f  of  Dumfriesshire  and  member  for  the  Burghs.  Mr. 
Kirkpatrick's  son  took  the  name  of  Sharpe  on  succeeding  to  the 
Hoddam  estates,  and  was  the  well-known  wit  and  antiquarian 
Charles  Kirkpatrick  Sharpe.  William  Eirkpatrick  held  the  chair 
only  for  one  year,  and  I  grieve  to  say  the  solitary  fact  connected 
with  his  tenure  of  it  that  has  come  down  to  us  is  that  he  sold  it  to 
his  successor  for  j^'iooo.  How  nobly  one  of  his  descendants  is 
atoning  for  the  academical  shortcomings  of  his  ancestor  I  need  not 
tell  you  ^. 

3.  Georok  Abercromby,  of  TiLLicoDY  (1735-1759),  was  a 
country  gentleman  of  good  family.  He  was  born  in  1705,  and  died 
in  1800,  within  a  few  weeks  of  the  completion  of  his  95th  year. 
He  was  the  father  of  General  Sir  Ralph  Abercromby,  and  the 
grandfather  of  Lord  Dunfermline,  and  he  is  represented  by  the 
present  Lord  Abercromby.  Like  his  father  he  was  called  to  the 
Bar,  and  they  both  lived  to  become  its  oldest  members;  but  he 
never  practised.  Of  his  professorial  career  of  fifteen  years  we 
know  very  little.  Lord  Dunfermline^  in  his  Life  of  Sir  Ralph,  says 
that  *  during  several  sessions  Mr.  Abercromby  gave  lectures  in  the 
University  on  the  Law  of  Nature  and  Nations,'  and  Sir  Alexander 
Grant  says  that  in  1741  he  was  lecturing  on  Grotius.  How  long 
he  lectured  we  do  not  know.  His  grandson  says  he  was  *  distin- 
guished for  his  industry,  his  love  of  knowledge,  and  his  vigorous 
and  comprehensive  understanding.'  Notwithstanding  these  good 
qualities,  however,  he  probably  did  not  succeed  as  a  lecturer. 
Scotch  students  are  apt  to  become  impatient  of  a  professor  who 
condescends  to  mere  tutorial  work,  and,  if  Abercromby  had  nothing 
of  his  own  to  tell  them,  it  is  not  surprising  that  they  should  have 
tired  of  his  prelections  on  Grotius.  In  1750  he  made  over  the 
chair  to  his  son-in-law,  Robert  Bruce ;  whether  for  a  pecuniary 
consideration  or  not  does  not  appear. 

4.  Robert  Bruce,  of  Eennet,  1 759-1764.  Of  Mr.  Bruce  as  a  pi-o- 
fessor  we  know  nothing.     He  held  the  chair  for  only  five  years,  and 

^  John  Kirkpatrick,  Professor  of  Constitutional  Law  and  History. 
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was  raised  to  the  bench  by  the  title  of  Lord  Rennet.  He  was  great- 
grandfather of  the  present  Lord  Balfour  of  Burleigh.  Whether  he 
lectured  or  not  I  have  been  unable  to  discover,  but  as  he  is  said  to 
have  had  the  character  of  being  an  unusually  pure^  painstaking, 
and  conscientious  judge,  at  a  time  when  these  qualities  were  not  so 
common  as  they  are  now,  it  is  scarcely  probable  that  he  held  an 
office  the  duties  of  which  he  made  no  effort  to  perform.  He  died 
in  1785. 

5.  James  Balfour,  of  Pilbig,  i  764-1 779.  He  too  was  a 
country  gentleman,  and  lived  in  the  fine  old  castellated  house, 
between  Edinburgh  and  Leith,  which  we  all  know.  Nor  has  his 
shadow  in  this  respect  grown  less,  for  though  his  representatives 
have  not,  like  those  of  his  two  immediate  predecessors,  reached  the 
peerage,  they  have  retained  their  position,  and  have  recently  had  a 
large  accession  to  their  fortune.  But  Balfour  was  more  than  |t 
Scotch  laird;  he  was  a  Scotch  philosopher;  and  if  any  Scottish 
Raphael  should  paint  us  a  picture  of  the  School  of  Modem  Athens, 
his  figure  would  appear  in  the  background,  behind  the  grander 
images  of  Stewart  and  Ferguson  and  Hamilton  and  Hume.  In 
his  relations  with  the  latter  his  name  crops  up  in  all  the  histories, 
and  if  I  were  dealing  with  the  chair  of  Moral  Philosophy,  which  he 
held  from  1754  to  1764, 1  should  have  a  good  deal  to  say  of  him, 
in  connection  both  with  Hume  and  with  Lord  Kames.  As  Pro- 
fessor of  Moral  Philosophy  Sir  Alexander  regards  him  as  having 
been  simply  a  failure,  and  his  removal  to  the  chair  of  Public  Law 
in  order  to  make  way  for  Adam  Ferguson — an  arrangement  which 
was  effected  by  one  of  those  scandalous  transactions  of  buying  and 
selling  of  which  there  were  so  many  instances — must  have  been  a 
prodigious  gain  to  the  University.  But  though  '  there  seems  little 
reason  to  doubt  that  Balfour  was  not  a  brilliant  professor^ '  nor  a 
brilliant  man,  his  contemporaries  spoke  of  him  with  far  greater 
respect  than  the  anonymous  writer  in  the  European  Magazine  in 
1783,  from  whom  Sir  Alexander's  conception  of  his  character  seems 
to  have  been  chiefly  derived.  Li  speaking  of  his  criticisms  of  Lord 
Kames's  views  on  liberty  and  necessity,  Mr.  Fraser  Ty  tier  says : 
*  It  is  with  pleasure  we  remark  that  the  author  of  ^'  Philosophical 
Essays  "  has  afforded  an  example  of  a  candid,  liberal,  and  truly 
philosophic  spirit  of  enquiry  ^.'  *  Mr.  Balfour  was  likewise  the  author 
of  A  Delineation  of  Morality^  and  a  small  volume  entitled  Philoso- 
phical Dtssertations,  The  principal  object  of  these  works  is  an 
examination  of  the  doctrines  contained  in  David  Hume's  Essay  on 
Human  Nature^  and  his  Inquiry  concerning  the  Principles  of  Morals, 
The  strongest  testimony  to  the  merits  of  Mr.  Balfour  is  that  of 

*  Grant,  vol.  ii.  p.  338.  '  Life  and  Writings  of  Lord  Kamen,  vol.  i.  p.  141. 
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Mr.  Hume  himself.'  Mr.  Tytler  here  refers  to  a  curious  letter  from 
Hume  to  Balfour,  the  studied  urbanity  of  which  however,  as  it  seems 
to  me,  only  partially  hides  a  vein  of  sarcasm  more  characteristic 
of  the  writer  than  complimentary  to  the  recipient. 

Balfour  was  no  match  for  Hume,  and  his  writings  possess  no 
absolute  or  permanent  value.  But  whatever  were  his  other  qualities, 
his  industry^  at  all  events,  must  have  been  considerable,  for 
during  almost  the  whole  of  the  ten  years  that  he  held  the  chair  of 
Moral  Philosophy,  from  1755  to  1761  he  also  acted  as  Sheriff-Sub- 
stitute of  Edinburgh.  Even  so  late  as  1764,  the  year  in  which  he 
was  transferred  to  the  chair  of  Public  Law,  traces  of  him  are  to  be 
found  in  the  Diet  Books  of  the  Sheriff's  Court  ^. 

It  is  singular  that  the  resignation  of  his  judicial  office  should 
apparently  have  been  co-incident  with  his  transference  from  the 
Faculty  of  Arts  to  the  Faculty  of  Law  in  the  University,  and  it  is 
disappointing  to  find  no  proofs  of  his  activity  as  a  jurist,  either 
academical  or  scientific.  The  author  of  the  notice  of  him  in 
Stephen's  *  National  Biography,'  who  is  I  believe  a  connection  of 
the  family,  makes  no  mention  of  his  having  lectured  on  Public  Law 
at  all,  though  he  adds  two  facts  of  some  interest  to  what  was 
otherwise  known  of  him,  namely,  that  he  studied  at  Leyden,  and 
that  his  mother  was  a  grand-aunt  of  Sir  William  Hamilton.  But 
not  much  of  the  genius  of  that  great  man  can  be  claimed  for  him, 
and  I  fear  we  must  be  contented  to  sum  up  his  character  with 
Mr.  Fraser  Tytler's  statement  that  he  was  *  an  ingenious,  modest 
and  worthy  man,  who  spent  a  long  life  in  the  practice  of  those 
virtues  which  it  was  the  object  of  his  writings  to  inculcate^.' 

6.  Allan  Maconochie,  op  Meadowbank,  1779-1796.  With  the 
possible  exception  of  Areskine,  Maconochie  was  the  ablest  man  who 
ever  filled  the  chair,  and  he  is  the  only  one  to  whom  posterity 
gives  credit  for  having  lectured  with  success,  even  for  a  time. 
Lord  Cockbum,  who  knew  him  only  in  later  life,  was  estranged 
and  bewildered  by  the  metaphysical  turn  of  his  mind,  and  is  a 
somewhat  unwilling  witness  in  his  favour.  He  does  not  mention 
him  as  a  professor  at  all^  and^  even  as  a  judge,  does  not  speak  of 
him  in  terms  of  such  enthusiastic  admiration  as  Lord  Brougham 
and  Lord  Jeffrey.  Still  the  sketch  of  his  intellectual  character 
he  has  given  us  shows  how  exceptional  must  have  been  his  qualifi- 
cations for  an  academical  appointment,  and^  above  all,  for  the 
academical  appointment  which  he  held. 

'His  peculiar  delight  and  his  peculiar  power,'  Cockbum  says^ 
'  was  in  speculation  ;  chiefiy  as  applied  to  the  theoretical  history  of 

^  Letter  from  Sheriff  Rutherford,  fth  October,  1887. 
'  Life  of  Lord  Karnes,  vol.  i.  p.  140. 
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man  and  of  nations.  He  acquired  great  skill  in  the  use  of  his 
metaphysical  power,  both  as  a  sword  and  as  a  shield,  in  the  intel- 
lectual contests  in  which  it  was  his  delight  to  be  always  engaged. 
He  questioned  everything ;  he  demonstrated  everything ;  his  whole 
life  was  a  discussion.  This,  though  sometimes  oppressive,  was 
generally  very  diverting,  and  gave  him  a  great  facility  in  detecting 
and  inventing  principles,  and  in  tracing  them  to  their  sources  and 
to  their  consequences.  Jeflfrey  described  this  very  well  when  he 
said  that  while  the  other  judges  gave  the  tree  a  tug>  one  on  this 
side  and  one  on  that,  Meadowbank  not  only  tore  it  up  by  the  roots, 
but  gave  it  a  shake  which  dispersed  the  earth  and  exposed  the 
whole  fibres  ^.' 

How  long  Maconochie  taught  it  is  difficult  to  determine.  Bower, 
who  is  confirmed  by  other  authorities,  says  he  lectured  only  for  two 
sessions,  owing  to  the  extensive  increase  of  his  practice  at  the  Bar. 
But  it  seems  scai-cely  likely  that  he  abandoned  a  task  which  must 
have  had  great  attractions  for  him,  and  for  which  he  had  taken  the 
trouble  to  prepare  a  course  of  lectures,  on  so  short  a  trial.  He 
knew,  indeed,  but  too  well,  that  he  could  hold  the  chair  as  a 
sinecure,  and  could  thus  reimburse  himself  for  the  ^1532  i8«.  2d. 
which  was  the  sum  he  paid  for  it  to  Balfour.  But  he  can  scarcely 
have  been  the  man  his  contemporaries  took  him  for,  if,  at  such  a 
period  of  history  as  the  seventeen  yeai*s  of  his  tenure  of  the  chair 
covered,  he  was  willing  to  exchange  the  interests  of  science  and  of 
mankind  for  those  of  his  clients  in  the  Parliament  House,  even 
with  the  ultimate  temptation  of  a  seat  on  the  Bench.  We  are  told 
that  he  did  not  succeed  in  attracting  a  class,  and  this  Lord  Jeffrey 
ascribed  to  the  unintelligible  or^  at  all  events,  unteachable  nature 
of  the  subject — a  subject  which,  with  all  his  brilliancy,  I  fear  neither 
Lord  Jeffrey  himself  nor  the  Commissioners  to  whom  he  addressed 
his  observations  understood.  ^  Mr.^  afterwards  Lord  Jeffrey,'  says 
Sii'  Alexander  Grant, '  told  the  Commissioners  of  1826  in  reference 
to  the  Chair  of  the  Law  of  Nature  and  Nations,  "  It  was  taught  by  a 
succession  of  able  persons  in  this  University,  among  others  by  the 
late  Lord  Meadowbank,  than  whom  no  man  was  more  full  of  dis- 
cursive knowledge  and  originality ;  yet  in  his  hands,  as  well  as  in 
those  of  his  successors,  it  proved  in  practice  a  complete  failure,  so 
that  they  could  hardly  get  through  the  course  with  a  larger  attend- 
ance than  is  now  round  the  table  of  the  Commissioners  ^."  ' 

Had  Lord  Stair  been  in  Lord  Jeffrey's  place  he  would  have  given 
a  very  different  account  of  the  affair.  Bringing  his  own  philoso- 
phical instincts  and  his  acquaintance  with  foreign  schools  of  learning 

»  Cockbum'g  Worki,  vol.  ii.  p.  124,  *  Grunt,  vol.  ii.  p.  316. 
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to  bear  on  it,  he  would  have  told  the  CommiBsioners  that  the  condi- 
tions on  which  the  experiment  had  been  tried  in  the  University  of 
Edinburgh  were  not  such  as  to  render  success  possible.  The  sub- 
ject, which  he  regarded  as  the  very  root  of  jurisprudence  on  which 
Carstairs  designed  that  the  Faculty  of  Law  should  be  based,  had 
never  been  recognised  even  as  a  branch  of  any  organised  system  of 
legal  teaching  whatever.  Its  study  was  not  imposed  as  a  condition 
for  admission  to  the  Bai* ;  still  less,  of  course,  to  the  other  branches 
of  the  profession.  Shallow  and  thoughtless  witlings,  led  astray  by 
Rousseau  and  his  followers,  made  stupid  jokes  about  the  jus  nalurale^ 
the  meaning  of  which  they  ought  to  have  learned  from  the  Roman 
jurists  whom  they  pretended  to  have  studied,  and  the  chair  was 
openly  bought  and  sold  with  the  consent  of  the  Lord  Advocate 
and  the  Town  Council.  Maconochie  thus  fell  on  a  thankless  and 
unappreciative,  though  an  admiring  generation,  and  the  spirit  of 
the  age,  against  which  he  was  not  strong  enough  to  struggle,  had 
probably  more  to  do  with  his  failure  than  either  the  intrinsic  char- 
acter of  his  subject  or  his  own  hungering  after  the  loaves  and  fishes 
of  the  Parliament  House.  Had  half  the  salary  which  he  received 
as  a  judge  been  offered  to  him  as  a  professor,  had  he  been  consulted 
by  Government  on  questions  of  Litemational  Law,  or  occasionally 
employed  as  a  jural  assessor  in  the  negotiation  of  a  treaty,  as  is  the 
custom  on  the  Continent,  and  had  the  ultimate  prospect  of  such 
honours  as  are  now  conferred  on  physicians  and  physicists  and 
philanthropists  been  held  out  to  him,  he  might  have  remained  in 
the  University  all  his  days,  and  left  a  name  in  Scientific  Jurispru- 
dence as  cherished  in  Scotland  as  that  of  Stair  himself,  and  far  more 
widely  known.  But  let  us  not  dwell  regretfully  on  might-have- 
beens  that  were  not  to  be.  By  preventing  as  a  judge  the  candle  of 
principle  from  being  hid  under  the  bushel  of  precedent  in  the  Par- 
liament House,  Maconochie  did  good  service  in  his  day,  and  his 
judgments  still  enjoy  professional  consideration.  But  as  a  teacher 
of  science,  all  that  remains  of  him  is  the  following  sketch  of  his 
course  in  Hugo  Amot's  History  of  Edinburgh  : 

'Mr.  Maconochie  destines  his  course  for  gentlemen  who  have 
nearly  completed  their  education  at  the  University,  on  the  most 
liberal  plan.  He  tracea  the  rise  of  political  institutions  from  the 
natural  characters  and  situation  of  the  human  species;  follows 
their  progress  through  the  rude  periods  of  society ;  and  treats  of 
their  history  and  merits,  as  exhibited  in  the  principal  nations  of 
ancient  and  modem  times,  which  he  examines  separately,  classing 
them  according  to  those  general  causes  to  which  he  attributes  the 
principal  varieties  in  the  forms,  genius  and  revolutions  of  govern- 
ments.    In  this  manner  he  endeavours  to  construct  the  science  of 
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the  spirit  of  laws  on  a  connected  view  of  what  may  be  called  the 
natural  history  of  man  as  a  political  agent ;  and  he  accordingly 
concludes  his  course  with  treating  of  the  general  principles  of 
municipal  law,  political  economy,  and  the  law  of  nations  ^.' 

We  may  here,  I  think,  find  traces  of  Montesquieu,  and,  apart 
from  the  influence  which  his  frequent  residences  in  France  must  have 
had  upon  him,  it  is  not  wonderful  that  Montesquieu's  teaching  should 
have  been  supplanting  that  of  Grotius  in  his  mind,  when  we  con- 
sider that  Europe  had  just  been  flooded  with  twenty-two  editions 
of  the  Esprit  des  Lais  in  eighteen  months  after  its  publication. 
The  lectures,  I  believe,  are  in  the  possession  of  the  Meadowbank 
family,  and  it  seems  worthy  of  consideration  whether  they  ought 
not  still  to  be  given  to  the  world.  Their  intrinsic  value  may  have 
been  lessened  by  time,  but  they  could  scarcely  fail  to  be  important 
contributions  to  the  history  of  opinion.  Like  the  other  celebrities  of 
his  time,  Maconochie  appears  in  Kay's  Portraits.  His  physiognomy 
is  grave  and  thoughtful,  and  one  can  well  imagine  must  have  been 
felt  as  somewhat  *  oppressive '  by  so  gay  a  spirit  as  Cockbum's. 
Kay  has  also  a  pretty  elaborate  notice  of  him,  and  it  is  interesting 
to  us  to  know  that  he  was  one  of  the  founders  of  the  Speculative 
Society,  to  which  many  of  us  owe  so  much.  On  being  raised  to  the 
Bench  he  took  the  title  of  his  estate,  as  is  the  custom  in  Scotland, 
and  was  the  first  Lord  Meadowbank,  his  son  Alexander,  in  accord- 
ance with  the  well-known  jest,  having  been  Lord  Meadowbank '  also, 
but  not  like-wise.' 

7.  Robert  Hamilton,  1796-1832.  Though  Lord  Jeffrey  spoke 
of  Maconochie's  successors  he  can  scarcely  be  said  to  have  had  a 
successor  at  all ;  for  Mr.  Hamilton  neither  taught,  nor^  apparently, 
was  expected  to  teach.  The  Bishop's  teinds  on  which  the  chair  de- 
pended for  its  endowment  having  been  mostly  carried  off  by  aug- 
mentations to  the  stipends  of  the  ministers  in  the  parishes  on  which 
they  were  allocated,  an  annuity  of  £200  a  year  was  granted  him 
from  the  Consolidated  Fund.  But  this  did  not  bring  the  salary  up 
to  its  original  value,  and  Hamilton  was  permitted  to  hold  the  chair 
as  an  acknowledged  sinecure  for  the  rest  of  his  days.  On  his  death 
in  1832  no  new  appointment  was  made,  and  thus  the  chair  from 
which  it  was  intended  that  the  Faculty  of  Law  should  take  its  tone, 
and  by  means  of  which  it  was  expected  that  it  would  assert  its 
place  in  the  scientific  world,  was  consigned  for  the  next  thirty 
years  to  the  lumber-room  of  the  University.  There  is  no  reason 
to  suppose  that  where  Maconochie  failed  Hamilton  could  have  suc- 
ceeded, but  under  more  favourable  conditions  success,  even  in  his 

*  Arnot'ii  Edinburgh,  p.  305. 
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case,  does  not  seem  to  have  been  impossible.  He  is  said  to  have 
been  a  considerable  antiquarian,  and,  along  with  his  friend  Sir 
Walter  Scott,  was  one  of  the  principal  Clerks  of  Session.  I  believe 
he  was  a  Hamilton  of  Gilberscleugh  and  was  connected  with  the 
Belhaven  family. 

Such  then,  gentlemen,  is  a  brief  and  imperfect  sketch  of  the 
fortunes  of  this  chair  and  of  the  characters  of  its  occupants.  They 
were  all  men  of  ability  who  succeeded  in  other  and,  to  them,  more 
tempting  careers.  Three  of  them,  as  we  have  seen,  became  judges 
of  the  Court  of  Session,  and  one  of  these  rose  to  the  dignity  of 
Lord  Justice  Clerk.  Two,  if  not  more,  were  members  of  Par- 
liament. They  were  all  cultivated  gentlemen^  two  having  had 
the  special  qualification  of  having  previously  been  Professors  of 
Moral  Philosophy.  Lastly, — what  was  an  element  of  success  of 
greater  value  in  their  day  than  in  ours, — they  were  all  men  of 
family,  and  two  of  them  are  now  represented  by  peers. 

Strange  as  was  the  method  of  their  appointment,  moreover,  there 
was  not  one  bad  appointment  amongst  the  whole  of  them.  There 
was  not  one  of  them  who,  under  other  conditions,  might  not  have 
made  a  creditable  professor,  and  there  were  two  of  them  who,  had 
they  persevered,  there  is  every  reason  to  believe  would  have  dis- 
tinguished themselves  as  philosophical  and  international  jurists. 
But  they  did  not  persevere,  no  one  persevered,  no  one  succeeded, 
and  the  consequence  was  that  when  I  was  appointed,  in  1862,  I 
had  neither  precedents  nor  traditions  to  guide  me. 

Nor  was  this  defect  supplied  by  the  instructions  which  I  re- 
ceived. The  Ordinance  of  the  Commissioners,  it  is  true,  was  simple 
and  intelligible.  All  that  I  was  called  upon  to  do  was  to  deliver 
forty  lectures  on  Litemational  Law  during  the  Winter  Session. 
For  this  light  task  the  not  inadequate  remuneration  of  a  salary  of 
£250,  together  with  such  fees  as  I  might  be  able  to  gather,  was 
assigned  to  me.  But,  on  the  other  hand,  by  the  commission  which 
was  issued  to  me  by  the  Crown,  I  was  appointed  'Professor  of 
Public  Law  and  of  the  Law  of  Nature  and  Nations,* — the  old  title  of 
the  chair,  after  mature  deliberation,  I  was  told,  having  been,  wisely 
as  it  seemed  to  me,  retained.  No  less  than  four  branches  of  the 
science  of  Jurisprudence  of  great  importance,  each  of  which  in 
fully  equipped  Faculties  of  Law  is  represented  by  a  separate 
course, — viz.  (i)  Public  Law,  the  Jus  Publicum  of  the  Romans,  the 
StaaUrecht  of  the  Germans,  what  we  loosely  call  Constitutional 
Law ;  (2)  Natural  Law,  the  Jus  Naturale^  the  Philosophy  of  Law, 
or  Jurisprudence  in  its  general  and  more  strictly  scientific  sense ; 
(3)  the  Public  Law  of  Nations,  Jus  inter  Gentes ;  and  (4)  Private 
Litemational  Law,  the  Jus  Gentium^ — were  thus  handed  over  to  me. 
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Of  the  first,  which  had  given  its  name  to  the  chair.  Public  Law, 
I  felt  at  once  that  I  was  relieved  by  the  institution  of  a  Professor- 
ship of  Constitutional  Law  and  History;  and,  though  in  some 
aspects  it  had  hitherto  been  my  favourite  study,  I  consigned  it, 
except  in  so  far  as  it  might  be  necessary  to  go  into  it  for  inter- 
national purposes,  without  reluctance  to  my  eminent  colleague 
Professor  Cosmo  Innes.  But  there  still  remained  the  Philosophy 
of  Law  and  the  Public  and  the  Private  Law  of  Nations. 

Many  esteemed  friends  in  the  Parliament  House  recommended 
me  to  confine  myself  to  the  latter  subject,  as  that  which  was  of  the 
greatest  practical  importance  and  most  likely  to  attract  a  class. 
Against  this  temptation  I  at  once  closed  my  ears.  I  was  deeply 
impressed  with  the  importance  of  the  Philosophy  of  Law  as  the 
foundation  of  Jurisprudence  in  all  its  branches.  I  had  already 
made  preparations  for  a  treatise  which  I  had  intended  to  publish 
on  the  subject,  and  now  that  I  had  become  its  academical  repre- 
sentative I  was  resolved  to  teach  it,  better  or  worse,  as  ability 
might  be  granted  me.  This  resolve  was  strengthened  by  the  fur- 
ther consideration  that  the  two  branches  of  Positive  Law  I  was 
subsequently  to  teach  rested  on  it  in  a  special  sense,  and  that  the 
founders  of  the  chair,  under  the  guidance  of  Carstairs,  had  adhered 
to  what  might  be  called  the  tradition  of  the  Fathers,  and  had  coupled 
the  Law  of  Nations  with  the  Law  of  Nature. 

But  how  was  all  this  to  be  accomplished  ?  That  I  should  dispose 
of  three  such  subjects  in  forty  lectures,  with  such  a  measure  of 
completeness  as  to  give  any  real  academical  value  to  my  teaching, 
was  plainly  impossible.  The  only  course  left  open  to  me  was  that, 
with  the  consent  of  the  Senatus,  I  should  abandon  the  easy  lines 
which  the  Commissioners  had  traced  for  me,  and  accept  the  bui'den 
of  a  regular  winter  course  of  five  days  a  week.  Permission  to 
adopt  this  arrangement  was  readily  granted  me,  on  condition  that  my 
fee,  £3  3«.,  should  not  be  increased ;  and  I  must,  consequently,  have 
delivered  about  a  thousand  gratis  lectures.  I  mention  this  latter  fact, 
not  for  the  purpose  of  enhancing  the  value  of  my  own  services,  which 
may  or  may  not  have  been  increased  by  the  larger  space  over 
which  I  found  it  necessaiy  to  extend  them,  but  in  order  to  indicate 
the  amount  of  labour  which  will  fall  to  my  successor  should  he  feel 
himself  under  a  similar  necessity,  and  which  he  may  not  be  willing 
to  perform  on  the  same  conditions.  Li  my  own  case  the  sacrifice 
involved  in  the  exclusive  devotion  of  my  time  and  energies  to  the 
duties  of  the  chair  was  not  considerable.  The  occupation  was  the 
most  attractive  one  that  could  possibly  have  been  assigned  to  me, 
and,  if  the  pecuniary  remuneration  was  scanty,  my  ambition  was 
stimulated  by  the  reflection  that  the  position  opened  avenues  to  a 
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wider  and  perhaps  more  permanent  reputation  than  any  other 
within  the  range  of  the  profession.  Though  not  without  much 
anxiety  and  many  misgivings,  I  consequently  entered  with  zeal 
and  hope  on  what  was  to  so  great  an  extent  a  self-imposed  task, 
and  to  the  pride  and  pleasure  which  I  have  all  along  felt  in  its  dis- 
charge I  ascribe  the  comparative  success  which  has  attended  my 
efforts.  In  the  hands  of  my  far  abler  predecessors  it  was  a  secondary 
occupation,  which  they  took  up  or  laid  down  as  the  exigencies  of 
practice  rendered  possible  or  convenient,  and  to  this  circumstance, 
as  I  have  said,  far  more  than  to  either  the  unattractiveness  of  the 
subject  or  their  inability  to  teach  it^  is,  in  my  opinion,  to  be  ascribed 
their  failure  to  obtain  for  it  a  permanent  place  in  the  University 
and  the  recognition  of  the  profession.  It  is  to  be  remembered, 
moreover,  that  attendance  on  the  class  in  their  time  was  wholly 
voluntary,  whereas  on  my  appointment  it  was  made  compulsory  for 
the  LL.B.  degree,  and  in  1886  was  imposed  by  the  Faculty  of 
Advocates  on  all  entrants  to  the  Bar. 

Notwithstanding  the  gloomy  forebodings  of  my  professional 
friends,  the  philosophical  portion  of  the  course  proved  from  the  first 
to  be  the  most  attractive  to  the  students.  Students  of  theology 
and  others  frequently  came  solely  on  account  of  it ;  the  attendance 
on  it  was  always  more  regular  than  on  the  other  branches,  and  in 
it  the  best  examination  papers  and  the  best  essays  were  written. 
The  reason  of  this  I  believe  to  have  been  that,  in  addition  to  the 
naturally  thoughtful  and  earnest  character  of  Scotsmen,  our  Scot- 
tish students  are  specially  well  prepared  for  this  branch  of  study 
by  the  exceUent  training  in  Logic  and  Ethics  which  they  receive  in 
our  Faculties  of  Arts.  In  this  respect  it  has  always  appeared  to 
me  that  our  M.  As  contrast  favourably  with  English  graduates,  and 
I  regard  it  as  a  reason  why  we  should  be  very  careful  in  interfering 
with  the  curriculum  for  our  Arts  degree.  As  a  preliminary  to  the 
degree  of  LL.B.,  at  all  events,  I  am  decidedly  of  opinion  that  no 
Arts  degree  from  any  University  ought  to  be  accepted  which  does 
not  embrace  Logic  and  Ethics.  In  these,  as  in  otiier  branches  of 
knowledge,  men  of  brilliant  ability  and  of  exceptional  industry  will, 
no  doubt,  supply  the  defects  of  their  early  education ;  but,  as  re- 
gards the  majority  of  students,  it  is  simply  impossible  to  teach 
them  scientific  jurisprudence  unless  they  bring  a  reasonable  ac- 
quaintance with  these  ancillary  subjects  along  with  them.  The 
students  who  attend  the  class  of  Public  Law,  having  for  the  most 
part  already  graduated  in  Arts,  and  all  of  them  being  grown  men, 
I  have  always  treated  them  as  friends  and  fellow-workers,  and  no 
woi*ds  could  be  too  strong  to  express  the  consideration  and  courtesy 
with  which  they  have  invariably  behaved  to  me. 
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In  dealing  with  the  chair  in  future,  two  courses  manifestly  sug- 
gest themselves  for  consideration.  Either  it  may  be  retained  sub- 
stantially on  its  present  footing  as  a  single  chair,  or  it  may  be 
broken  up  into  two  or  three  separate  chairs  or  lectureships,  as  in 
the  Continental  Universities.  In  favour  of  the  first  course  there  is 
perhaps  most  to  be  said.  Premature  specialising  is  the  curse  of 
our  present  academical  life,  and  as  few  students  would  be  willing 
to  attend  additional  lectures,  unless  the  whole  subject  were  pre- 
sented to  them  in  a  single  course,  there  would  be  great  risk  of  their 
becoming  imperfect  and  onesided  specialists  in  one  or  other  of  its 
branches,  before  they  had  got  a  grasp  of  the  general  principles 
which  govern  them  aU.  There  is,  of  course,  no  theoretical  obstacle 
that  stands  in  the  way  even  of  Private  International  Law,  which  is 
the  narrowest  of  the  three  branches,  being  taught  in  such  a  manner 
as  that  an  absolute  basis  should  be  given  to  each  doctrine,  and 
science  made  to  shine  through  it  at  every  step.  But,  practically, 
we  know  that  this  would  not  be  done,  and  that,  if  it  were  done,  it 
probably  would  not  be  intelligible  to  those  who  had  made  no  pre- 
vious study  of  Jurisprudence  as  a  whole.  The  same  remarks  apply 
to  the  Public  Law  of  Nations  with  even  greater  force,  because  its- 
rules  are  less  definite,  and  from  the  want  of  any  central  authority 
by  which  they  can  be  enforced,  it  leans  even  for  its  executive 
factor  on  the  Law  of  Nature. 

The  most  perfect  arrangement,  no  doubt,  would  be  that  the  pre- 
sent chair,  embracing  the  three  subjects  in  a  single  course,  should 
be  retained  for  purposes  of  general  instruction,  attendance  on  it 
being  imperative  for  the  LL.B.  degree,  and  for  the  Bar,  as  at 
present,  and  extended  to  Writers  to  the  Signet,  a  good  many  of 
whose  apprentices  have  been  voluntary  students  in  recent  years ; 
and  that,  alongside  of  it,  there  should  be  established  three  separate 
courses,  one  on  each  of  the  three  subjects,  on  which  attendance 
should  be  voluntary.  But  such  a  scheme  is  far  too  ambitious  for 
this  country,  and  as  regards  the  Philosophy  of  Law  and  the  Public 
Law  of  Nations,  at  all  events,  we  may  at  once  dismiss  the  notion 
of  their  being  established  with  such  endowments  as  to  induce  men 
of  ability  to  accept  them,  whilst  at  the  same  time  the  present  chair 
is  maintained. 

The  endowment  of  a  lectureship  on  Private  International  Law, 
on  the  other  hand,  appears  to  me  to  be  by  no  means  an  impracti- 
cable scheme.  As  it  need  not  interfere  with  the  professional 
prospects  of  the  lecturer,  it  might  be  held  by  a  succession  of  junior 
members  of  the  Bar ;  and  as  it  would  demand  no  special  gifts  or 
acquirements  which  could  not  be  turned  to  practical  account,  an 
endowment  of  £150  or  £200  a  year  would  probably  be  sufficient. 
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To  the  attempt  to  introduce  separate  courses  of  the  Philosophy 
of  Law  and  of  the  Public  Law  of  Nations  there  are  other  objections, 
in  addition  to  the  financial  one  I  have  mentioned.  A  course  devoted 
exclusively  to  the  Philosophy  of  Law  would,  probably,  drift  away 
into  those  abstract  and  subtle  metaphysical  speculations  the  bearing 
of  which  on  Positive  Law  is  of  too  indefinite  and  disputed  a  kind  to 
render  them  acceptable  in  this  country,  and  which  even  in  Ger- 
many, in  recent  years,  have  almost  baiiished  the  subject  from  the 
academical  arena.  As  regards  the  Public  Law  of  Nations,  a 
separate  course,  occupied  as  it  must  be  in  a  great  measure  with 
the  history  of  treaties  and  with  the  details  of  diplomatic  arrange- 
ments, would  be  wholly  useless  except  in  conjunction  with  a  school 
of  diplomacy,  the  establishment  of  which  in  Edinburgh  would  be  a 
matter  of  great  if  not  insuperable  difficulty. 

For  these  and  other  reasons — amongst  which  I  would  mention 
the  unsettling  effect  of  all  changes  and  the  difficulty  with  which 
new  institutions  are  established — it  humbly  appears  to  me  that  the 
wisest  course  would  be  to  retain  the  existing  chair  very  much  on 
its  present  footing.  Even  if  a  lectureship  on  Private  International 
Law  were  established,  I  would  not  relieve  the  Professor  from  the 
duty  of  teaching  that  subject,  because,  as  Professor  of  Juris- 
prudence, it  would  belong  to  him  to  determine  its  scientific 
character,  and,  as  Professor  of  Litemational  Law,  to  assign  to 
it  its  place  as  a  subsidiary  doctrine  to  the  fundamental  doctrine  of 
recognition. 

But^  if  the  present  chair  is  to  be  retained  with  any  reasonable 
guarantee  for  its  permanent  success,  I  have  one  word  to  say  about 
it  which  I  could  not  have  said  with  equal  freedom  twenty  years 
ago — il  must  be  better  endowed.  No  one  can  feel  more  keenly — few 
probably  even  of  my  many  gifted  pupils  ever  felt  so  keenly  as  I 
have  all  along  done  myself^how  much  was  lacking  to  me  in  the 
qualifications  demanded  by  the  position  which  I  occupied.  I  am 
very  far  from  insinuating  that  my  poor  services  have  not  been 
adequately  remunerated,  or  that  I  had  personally  the  slightest 
-claim  to  the  honour  and  consideration  with  which  Continental 
nations  and  the  Americans  are  in  the  habit  of  treating  their  inter- 
national jurists.  But  I  know  the  position,  I  know  the  high  and 
rare  qualities  which  its  occupant  ought  to  possess,  and  I  say  with- 
out hesitation  that  no  succession  of  men  possessed  of  these  qualities 
can  be  secured  and  retained  on  the  conditions  on  which  it  has  been 
held  by  me,  still  less  on  those  on  which  it  was  held  by  my  prede- 
cessors. Sir  A.  Grant  has  said  of  it  that  'it  could  only  have  been 
made  attractive  to  the  students  by  a  man  of  genius  who  devoted 
himself  to  expounding  the  Philosophy  of  Law.     Whereas  the  chaii* 
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haB  been  held  by  a  succession  of  advocates  who  were  engaged  in 
successfully  pushing  their  way  to  the  Scottish  Bench,  and  who 
naturally  Seated  their  academical  position  and  duties  as  of  minor 
importance.     It  is  no  wonder  then  that  the  chair  was  a  failure  ^.' 

A  succession  of  men  of  genius  can  never  be  secured  for  any  office. 
No  chair  in  the  University  ever  had  that  advantage,  and  it  may  be 
that  no  man  of  genius  ever  occupied  the  chair  of  Public  Law  at  all, 
though,  in  the  opinion  of  his  contemporaries,  Maconochie,  as  we  have 
seen,  came  very  near  to  that  character.  Of  Areskine,  its  first  occupant, 
we  know  less,  but  it  is  hard  to  believe  that  a  man  who  was  a  Begent 
of  Philosophy  at  twenty-four,  who  seven  years  after  chose  as  (he 
subject  of  his  inaugural  address  'Qod  as  the  Fountain  of  Law,'  and 
who  ended  his  brilliant  professional  career  by  rising  to  the  second 
highest  place  on  the  judicial  bench,  was  deficient  either  in  the  phi- 
losophical gifts  or  the  energy  of  character  requisite  to  have  made 
him  not  only  an  efficient  professor  but  a  distinguished  scientific 
jurist,  had  the  inducement  been  sufficient.  To  both  of  these  men 
the  world-wide  reputation  and  permanent  fame  enjoyed  by  men 
like  Grotius,  or  even  by  such  lesser  lights  &s  Alberico  Gentile, 
Puffisndorff",  or  Vattel,  must  have  had  their  charm.  But  the  charm 
was  not  sufficient  to  compensate  for  the  sacrifice  of  wealth  and 
local  consideration  which  it  involved ;  and  unless  some  means  are 
adopted  to  diminish  this  sacrifice  in  future,  no  succession  of  able 
professors  need  be  looked  for,  and  Scotland  can  never  take  the  place 
in  scientific  jurisprudence  which  belongs  to  her  in  virtue  of  the 
thoughtful  and  speculative  genius  of  her  people. 

The  claim  for  more  liberal  endowments  and  more  generoua 
recognition  of  this  particular  chair  is  strengthened  by  another  con- 
sideration with  which  I  shall  conclude  these  remarks,  which  have 
already  run  to  a  greater  length  than  I  contemplated.  General 
Jurisprudence  and  Litemational  Law  are  branches  of  science  which 
must  draw  their  nourishment  almost  exclusively  from  Continental 
sources.  The  professor  of  Litemational  Law  must  be  himself  an 
internationalist.  He  must  not  only  know  foreign  languages  and 
read  foreign  books,  but  he  must  know  foreigners  and  foreign  nations, 
otherwise  he  will  see  everything  through  the  distorting  medium  of 
local  feelings  and  prejudices.  IS  he  is  an  enthusiast  in  his  science, 
moreover,  it  is  to  his  Continental  colleagues  that  he  must  look  for 
sympathy  and  companionship,  and  for  escape  from  the  intellectual 
isolation  to  which,  for  the  present  at  all  events,  he  will  be  here  con- 
demned. Having  received  a  portion  of  my  own  education  abroad 
I  had  some  advantages  in  these  respects,  and  yet  there  is  nothing  I 
regret  more  than  not  having  spent  my  holidays  on  the  Continent 

1  Vol.  ii  p.  316. 
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during  the  earlier  years  of  my  tenure  of  the  chair,  and  gone  into 
academical  and  political  society  abroad  to  a  greater  extent  than  I 
did.  When  my  Continental  colleagues  did  me  the  honour  of  inviting 
me  to  take  part  in  founding  the  Institute  of  International  Law  in 
1873,  a  large  increase  took  place  in  my  Continental  acquaintance, 
and  this  has  led  to  much  charming  intercourse,  both  social  and 
scientific.  But  I  was  by  that  time  too  far  advanced  in  life,  and  my 
health  was  too  shattered,  to  admit  of  my  availing  myseK  fully  of 
the  privileges  they  offered  me.  I  have  only  been  present  at  three 
meetings  of  the  Institute,  and  have  taken  little  part  in  its  laboui-s. 
Through  its  means,  however,  I  have  been  brought  into  contact  with 
all  the  leading  international  jurists  of  the  day ;  and  I  am  convinced 
that  nothing  is  more  important  for  a  Professor  of  the  Law  of 
Nature  and  Nations,  be  the  sphere  of  his  local  activity  what  it 
may,  than  a  constant  interchange  of  publications  and  letters,  and 
of  occasional  visits  with  the  class  of  men  who  constitute  the 
Members  of  the  Institute.  With  a  view  to  this,  however,  he  ought 
to  be  in  such  circumstances  as  to  render  the  expenses  of  his  journeys 
and  the  immediate  remuneration  he  may  receive  for  his  publications 
a  matter  of  comparative  indifference,  and  to  enable  him  to  return 
the  hospitalities  he  will  receive.  In  order  that  he  may  discharge 
his  public  duty  in  an  efficient  and  becoming  manner,  he  must  be 
able  both  to  travel  abroad  and  to  live  at  home  like  a  gentleman ; 
and  it  is  not  quite  fair  to  expect  that,  in  addition  to  sacrificing  his 
professional  prospects,  he  is  to  do  aU  this  out  of  his  private  means. 
But,  apart  from  all  higher  and  wider  considerations,  there  is  an 
aspect  of  the  affair  which  can  scarcely  fail  to  appeal  to  those  who 
know  the  circumstances  of  many  of  the  junior  members  of  the  Bar, 
from  whose  ranks  the  professors  must  necessarily  be  chosen.  The 
whole  emoluments  of  the  chair,  even  including  the  ^^150  of  Bishop's 
teinds  recovered  in  1881,  have  never,  with  the  exception  of  the  last 
and  present  sessions,  quite  reached  ^^500.  From  a  merely  pecuniary 
point  of  view  it  is  thus  inferior  to  the  smallest  Sheriff-substitute- 
ship  ;  and  whilst  this  continues  to  be  the  case,  it  is  obvious  that  no 
man  of  ordinary  prudence  will  accept  it,  unless  he  either  has  at  the 
time,  or,  at  all  events,  has  the  prospect  of  inheriting,  some  consider- 
able amount  of  private  means.  It  is  a  conspicuous  as  well  as 
an  important  appointment,  which  no  conceivable  increase  to  the 
size  of  the  class  can  ever  render  self-supporting.  To  a  poor  man 
it  would  be  a  'white  elephant,'  and  the  man  and  the  elephant 
would  starve  each  other.  It  is  surely  needless,  in  these  democratic 
days,  to  enlarge  on  the  disadvantages  of  thus  limiting  the  area  of 
choice  to  the  comparatively  wealthy.  J.  Lorimfr. 


159 


PUBLIC  MEETINGS  AND   PUBLIC  ORDER. 
II.  Belgium. 


PARMI  les  liberies  que  la  Constitution  beige  garantit  aux  ci- 
toyens,  celle  qui  se  lie  le  plus  intimement  h  la  liberty  individu- 
elle  est  sans  contredit  le  droit  de  reunion.  *  Les  beiges/  dit  Tart.  1 9 
de  la  Constitution, '  ont  le  droit  de  s'assembler  paisiblement  et  sans 
armes,  en  se  conformant  aux  lois  qui  peuvent  r^gler  Texercice  de  ce 
droit,  sans  n^anmoins  le  soumettre  k  une  autorisation  pr&lable.' 

Cette  disposition  dtait  en  quelque  sorte  la  contrepartie  du  regime 
que  la  domination  frangaise  avait  introduit  en  Belgique,  et  qui  avait 
trouve  son  expression  caracteristique  dans  les  articles  291  et  294  du 
Code  p^nal  de  1810,  qui  prohibaient  toute  association  de  plus  de 
vingt  personnes  dont  le  but  serait  de  se  reunir  k  certains  jours 
marques  ou  tous  les  jours  pour  s'occuper  d'objets  religieux,  litte- 
raires,  politiques,  ou  autres,  sauf  Tautorisation  du  gouvernement  et 
sous  les  conditions  qu'il  plairait  &  Tautorite  publique  dlmposer  h.  la 
soci^t^;  et  qui  punissaient  d'une  amende  de  frs.  16  &  frs.  2CX}  les 
chefs,  directeurs  ou  administrateurs  de  Tassociation  ou  meme  tout 
individu  qui,  sans  la  permission  de  I'autorite  municipale,  aurait 
accord^  ou  consenti  I'usage  de  sa  maison  ou  de  son  appartement, 
en  tout  ou  en  partie,  pour  la  reunion  des  membres  d'une  association 
meme  autoris^. 

La  Constitution  beige  a  fait  echapper  au  regime  de  larbitraire 
administratif  la  liberty  de  reunion  et  son  corollaire,  la  liberte  d'asso- 
ciation. 

Mais  le  droit  de  reunion  etant  6tabli  dans  son  principe  absolu, 
comme  toutes  les  libert6s  dont  la  Constitution  garantit  Tusage  aux 
citoyens  beiges,  on  comprend  que  la  solution  des  questions  qui 
concement  exclusivement  I'exercice  du  droit  dont  il  s'agit,  ait  et^ 
abandonn^e  par  nos  Constituants  aux  l^gislateurs  futurs ;  on  com- 
prend ^galement  que  les  lois  k  ^dieter  sur  ce  point,  devant  Stre  avant 
tout  constitutionnelles,  c'est-^-dire,  respecter  les  droits  garantis  par 
le  pacte  fondamental,  ne  pourraient  imposer  k  Texercice  du  droit  de 
reunion  des  conditions  telles  que  la  liberte  des  citoyens  se  trouverait 
virtuellement  entrav^e  ou  meme  supprim^e. 

La  Constitution  n'a  cru  devoir  mentionner  qu'une  seule  de  ces 
conditions  k  cause  de  son  existence  historique :  celle  de  Tautorisation 
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prdalable.  Elle  a  mis  ainsi  le  legislateur  dans  rimpossibilit^  de  r6- 
tablir  un  regime  contre  lequel  I'art.  19  s'^l^ve  oomme  one  eloquente 
protestation.  Hfitons-nous  de  dire  d'ailleurs  que  nos  moeurs  se  sent 
parfaitement  accommodfes  de  Texercioe  le  plus  large  du  droit  de 
reunion  et  que  nos  gouvernants  n'ont  jamais  eu  k  recourir  k  la 
sagesse  du  legislateur  pour  reglementer  Tusage  d'une  liberty  qui, 
sous  forme  d'assembl6es  politiques,  scientifiques,  religieuses,  ou  de 
pur  agr^ment,  est  devenue  en  quelque  sorte  partie  int^grante  de 
notre  vie  publique. 

n. 

La  g^n^ralit^  de  la  r^le  pos^c  par  Tart.  1 9,  dont  nous  avons  re- 
produit  ci-dessus  la  premiere  partie,  comporte  cependant  une 
importante  exception  que  le  deuxifeme  paragraphe  formule  comme 
suit :  *  Cette  disposition  ne  s'applique  pas  anx  ras^embfemenU  enplein 
air,  qui  restent  enti^rement  soumis  aux  lois  de  police.'  Le  droit 
absolu  de  reunion  et  son  corollaire,  la  defense  de  toute  mesure 
preventive,  ne  comprennent  done  pas  en  Belgique  les  reunions  9ur  la 
voie  jyidlique.  Les  lois  de  police  peuvent  soumettre  ces  assemble 
t\  Tautorisation  pr^able ;  elles  peuvent,  le  cas  6ch^nt,  les  inter- 
dlre  enti^rement. 

Les  lois  de  police  sont,  en  Belgique,  comme  partout  ailleurs,  I'ex- 
pression  des  n^cessit^s  de  Tordre  public:  elles  sont  sup^rieures  it 
toutes  les  libertSs  parce  qu'elles  constituent  la  garantie  du  m&intien 
de  la  slcurite  publique,  la  preservation  de  Tordre  social  contre 
I'anarchie.  Comme  Ta  dit  un  de  nos  magistrats  les  plus  ^minents  ^, 
'  Les  lois  de  police  avec  le  caract^re  instantan^  que  leur  imprime 
Furgence  des  drconstances  peuvent  cr^er  des  obstacles  qui  ont  k  la 
rigueur,  si  on  veut,  le  caract^re  pr^ventif  de  ces  lois,  mais  qui  sont 
en  r^aJit^  et  par  essence  une  repression  actueUe  et  n^cessaire  d'un 
desordre  qui  d^truisait  aveugl^ment  toute  liberty  quelconque,  si  bien 
qu'il  est  permis  d'affirmer  par  exemple  que,  dans  tel  p6ril  social 
pr^vu  et  annonc^,  Tobstacle  oppose  k  Texercice  actuel  d'une  liberty 
est  &  la  fois  un  acte  de  preservation  pour  cette  liberty  et  un  acte 
preventif  temporaire  contre  I'obstacle  coupable  et  m^dit^.' 

On  remarquera,  ici  ^galement,  la  g^n^ralit^  des  termes  de  la  dis- 
position, celle-ci  ne  faisant  aucune  distinction  suivant  la  nature  ou 
Tobjet  du  rassemblement.  H  importe  done  peu  quel  est  le  caract^re 
de  la  reunion  en  plein  air :  la  police  peut,  dans  tons  les  cas,  la  sou- 
mettre k  certaines  formalit^s,  par  exemple,  k  Tautorisation  pr^alable, 
fixer  I'heure  et  le  lieu,  et  s'il  s  agit  d'un  cortege,  d'une  procession, 
determiner  le  parcours,  ou  bien  encore  d^fendre  purement  et  simple- 
ment  le  rassemblement.     En  Belgique,  oil  les  questions  qui  int^- 

^  M.  Faider,  anden  procoreur  g^n^ral  k  1a  eour  de  cMifttaon. 
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ressent  la  liberty  de  la  religion  catholique  ont  la  sp^cialit^  de 
passionner  les  esprits,  de  vifs  debats  se  sont  ^lev^  dans  la  presse, 
au  sein  de  la  legislature,  devant  les  tribunaux,  sur  le  point  de  savoir 
si,  en  vertu  de  la  disposition  pr^it^e,  les  actes  du  culte  qui  occa- 
sionnent  des  rassemblements  en  plein  air,  comme  les  processions^ 
les  pMerinages,  sont  soumis  aux  r^glements  de  police. 

On  a  soutenu  que  la  libei*t^  absolue  des  cultes  et  de  leurs  mani- 
festations ext^rieures  que  la  Constitution  garantit  formellement, 
etait  incompatible  avec  les  mesures  preventives  et  restrictives  que 
peuvent  d^cr^ter  les  r^glements  en  question ;  que  si  Texercice  public 
d*un  acte  du  culte  etait  de  nature  k  produire  des  troubles,  il  appar- 
tenait  &  Tautorite  locale,  non  d'interdire  cet  acte,  mais  d'en  proteger 
Taccomplissement  et  de  rdprimer  les  d^ts  qui  pourraient  se  com- 
mettre  k  cette  occasion.  Mais  le  pouvoir  j  udiciaire  sup^rieur — ^la  cour  * 
de  cassation — ^a  rejete  cette  doctrine ;  eUe  a  r^pondu  aux  d^fendeurs 
de  la  liberty  iUimitee  que,  du  moment  que  les  citoyens  descendent 
dans  la  rue  pour  manifester  leurs  opinions,  que  celles-d  soient  poli- 
tiques  ou  religieuses,  ils  doivent  se  soumettre  aux  regies  qui  r^gissent 
tons  les  rassemblements  sur  la  voie  publique  et  que  la  Constitution 
n'a  accord^  sous  ce  rapport  aucun  privilege  special  au  culte  ni  k  ses 
ministres. 

Les  r^glements  de  police  ont  pour  but,  dans  Tespece  qui  nous 
occupe,  la  surety  et  la  tranquillity  dans  les  rues  suivant  Texpression 
de  la  loi  de  1789.  H  suit  de  l^,  que  les  mesures  prises  par  ces 
r^lements  relativement  k  I'exercice  du  droit  de  reunion  ne  doivent 
avoir  d*autre  preoccupation  que  la  preservation  de  Tordre  public 
et  qu'elles  doivent,  k  moins  que  cet  ordre  ne  risque  d'etre  trouble, 
respecter  le  principe  de  la  liberty  de  reunion.  II  est  ^  peine 
necessaire  d'insister  sur  ce  point.  La  Constitution,  en  soumettant 
les  rassemblements  en  plein  air  aux  lois  de  police,  n'a  pas  permis 
aux  autorites  locales  de  prohiber  d'une  mani^re  generale  et  absolue 
ces  rassemblements  ni  m£me  de  les  soumettre  de  la  m£me  mani^re  k 
la  necessite  de  I'autorisation  prealable.  Elle  a  voulu  simplement 
donner  aux  autorites  en  question  le  pouvoir  d'imposer  Tautorisation 
ou  de  prohiber  telle  reunion,  si  le  maintien  de  Tordre  public  Texige. 

IIL 

Le  service  de  la  police  rentre  dans  les  attributions  du  pouvoir 
communal  ou  municipal  (lois  de  1789  et  1790;  loi  communale  de 
1836).  C  est,  en  principe,  au  conseil  communal  qu*il  appartient  de 
decreter  les  riglements  de  police,  et  par  consequent  de  prendre,  le 
cas  echeant,  les  mesures  que  necessitent  les  rassemblements  en  plein 
air.     Toutefois,  on  comprend  aisement  que,  dans  les  temps  de 

VOL.  IV.  M 
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troubles,  d'^meutes,  lorsque  Tautorit^  n'intervient  surement  qu'A  la 
condition  d'intervenir  rapidement,  il  est  diflScile,  sinon  impossible, 
de  recourir  k  un  pouvoir  exclusivement  d^liWrant  comme  le  conseil 
communal  pour  prendre  les  dispositions  urgentes  que  r^clament  les 
circonstances.  Le  bourgmestre,  c'est-a-dire  le  chef  responsable  de 
la  commune,  celui  qui  en  repr&ente  le  pouvoir  exdcutif,  est  le  seul 
qui  soit  k  meme  de  faire  face  aux  ^v^nements  avec  la  rapidity  n^ces- 
saire.  Aussi  la  loi  communale  dispose-t-elle  *  qu'en  cas  d'^meutes, 
d'attroupements  hostiles,  d'atteintes  graves  port^es  a  la  paix  publique 
ou  d*autres  ^v^nements  impr^vus,  lorsque  le  moindre  retard  pourrait 
occasionner  des  dangers  ou  des  dommages  pour  les  habitants,  le 
bourgmestre  pourra  faire  des  reglements  et  ordonnances  de  police  k 
charge  d'en  donner  imm^diatement  communication  au  conseil' 
(art.  94^).  Le  bourgmestre  a  done  le  droit  d'intervenir  directement 
et  personnellement  pour  defendre  les  rassemblements  en  plein  air, 
les  attroupements  sur  la  voie  publique,  et  c'est  ce  qu*il  a  fait  dans 
Taffaire  des  processions  jubilaires,  dont  il  a  €t6  question  ci-dessus. 
Seulement  le  gouvemeur,  repr&entant  du  pouvoir  central,  du  roi, 
dans  le  ressort  de  la  province,  et  le  roi  lui-meme  peuvent,  si  les 
€v6nements  leur  en  laissent  le  temps,  intervenir  pour  annuler  le 
reglement  de  police  du  bourgmestre.  Mais  il  convient  de  remarquer 
ici  que  Tintervention  de  I'autorit^  sup^rieure  ne  pent  porter  que  sur 
la  l^galit^  de  Fordonnance:  ce  n'est  pas  cette  autorit^  qui  est 
charg^e  de  la  police  locale,  mais  bien  les  administrations  communales. 
Ce  sont  done  celles-ci  et,  le  cas  ^ch&tnt,  le  bourgmestre  sp^cialement, 
qui  sont  les  seuls  juges  de  Topportunit^  des  mesures  auxquelles  il  y 
a  lieu  de  recourir  pour  maintenir  la  paix  publique.  Ainsi  le  gou- 
vemement  ne  serait  pas  en  droit  d' annuler  un  reglement  de  police 
defendant  une  procession,  un  meeting  en  plein  air,  un  cortege  socia- 
liste^  sous  pr^texte  que  le  reglement  ne  se  justifierait  pas,  par  le  motif 
que  la  crainte  de  troubles  n'^tait  pas  fondle,  dtait  meme  purement 
chim^rique.  C'est  k  I'autorit^  communale  qu'il  appartient  de  juger 
souverainement  de  ce  point  et  de  prendre  les  mesures  en  conse- 
quence. 

En  terminant  sur  cette  mati^re  je  dois  noter  que  la  liberty  absolue 
du  droit  de  reunion  (en  dehors  des  rassemblements  en  plein  air)  ne 
fait  nullement  obstacle  k  Texercice  du  droit  de  police  sur  les  lieux 
publics,  tels  que  caf^s,  marches,  th^&tres,  et  en  g^n^ral  toutes  les 
salles  publiques.  Mais  les  reunions  dans  ces  lieux  ne  peuvent 
jamais  etre  soumises  k  une  autorisation  pr^alable ;  Tautorit^  com- 

^  Le  bourgmestre  doit  saivftnt  U  mdine  disposition  enyoyer  imm^diatement  copie  de 
Tordonnance  de  police  fta  goayemeur  de  la  proyince,  en  y  joignant  les  motifs  poor  lesqueli 
il  a  cm  deyoir  se  dispenser  de  recourir  au  conseil.  L*exp^dition  de  Vordonnance  peat 
6tre  Buspendae  par  le  gouyemear.  Dans  ce  dernier  cas,  c'est  le  roi  qui  d^ide  en  dernier 
lieu  sur  la  l^alit^  ou  la  n^cessit^  de  Tordonnance. 
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munale  n'a  pas  le  droit  d'interdire  un  meeting  dans  une  salle  pub- 
lique,  encore  qu'elle  eut  des  raisons  d'apprehender  que  cetie  reunion 
serait  tumultueuse  et  entrainerait  des  d^sordres  dans  la  rue.  De 
m^me,  ainsi  que  le  dit  un  des  jurisconsultes  qui  se  sont  sp6cialement 
occup^s  de  cette  mati^re  ^,  la  police  pourrait  ordonner  la  fermeture 
des  theatres,  ^glises,  comme  des  caf6s  et  cabarets  h  certaines  heures, 
par  exemple,  de  la  nuit,  mais  elle  ne  pourrait  ^tablir  pareille  r^le 
pour  les  heures  ou  les  citoyens  paisibles  se  rendent  d'ordinaire  dans 
ces  diffiSrents  lieux,  sans  violer  la  liberty  individuelle,  la  liberty  des 
cultes  et  le  droit  de  reunion. 

Cette  mati^re  pent  donner  bien  ^  des  questions  d^licates,  d'une 
solution  parfois  malais^e.  Mais  la  rarete  des  decisions  adminis- 
tratives  ou  judiciaires  sur  cet  objet  prouve  qu  en  Belgique  I'usage 
d'une  large  liberty  n'a  point  engendr^  d'abus  importants. 

IV. 

n  nous  reste  ^  examiner  maintenant  quels  sont  les  droits  de 
Tautorit^  civile  dans  le  cas  oil  les  attroupements  devenant  tumul* 
tueux.  I'ordre  est  trouble  et  qu'il  faut  le  r^tablir. 

On  a  vu  ci-dessus  que  le  soin  du  maintien  de  I'ordre  revenait  k 
la  police  locale :  c'est  done  aux  agents  de  celle-ci  qu'il  appartient 
de  prendre  les  mesures  que  n^cessite  le  r^tablissement  de  la  paix 
publique. 

Mais  il  pent  arriver  que  la  police  soit  impuissante  k  r^primer  les 
troubles,  h,  s'apposer  aux  actes  qui  menacent  la  tranquillity  pub- 
lique. Dans  ce  cas  il  y  a  lieu  de  requ^rir  la  force  arm^e  representee 
en  Belgique  par  la  gendarmerie^,  la  garde  ciyique^  et  I'armee 
proprement  dite.  Le  droit  de  requisition  est  confer^  par  Tart.  105 
de  la  loi  communale  au  bourgmestre,  ou  k  celui  qui  le  remplace, 
*dans  le  cas  d'emeutes,  d'attroupements  hostiles,  ou  d'atteintes 
graves  port^es  k  la  paix  publique/ 

Le  bourgmestre  requiert  directement  sans  aucun  intermediaire. 
La  garde  civique,  comme  I'autorite  militaire  (la  gendarmerie  com- 
prise), sont  obligSes  de  se  conformer  k  sa  requisition. 

Cet  acte  du  bourgmestre,  responsable,  comme  premier  magistrat 
de  la  cite,  du  maintien  de  I'ordre,  n'est  soumis  k  aucune  appro- 
bation, ni  immediate  ni  posterieure.  Le  bourgmestre  agit  motu 
proprio ;  il  n'a  ^  prendre  conseil  que  de  lui-m6me. 

La  loi  exige  que  la  requisition  ait  lieu  par  ecrit  pour  qu'aucune 

^  S^r^ia,  Du  Droit  de  Police  dee  ConBeile  Communaux. 

'  La  gendarmerie  eet  un  corps  ann^  sp^alement  charg^  du  maintien  de  I'ordre  et  de 
Tex^cution  de  la  loi  dans  toute  T^tendue  du  royaume ;  elle  se  trouve  sous  la  direction  da 
pouvoir  central. 

'  La  garde  civique  n'est  pas  un  oorpe  militaire  proprement ;  c'est  la  bourgeoisie  arm^ 
pour  le  maintien  de  Tordre  dans  la  commune. 

Ma 
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doute  ne  puisse  exister  dans  Tesprit  de  ceux  qui  sont  tenus  d'y 
d^f^rer. 

Mais  le  bourgmestre  n'est  pas  le  seul  k  pouvoir,  dans  les  cas 
indiqn^s  ci-dessus,  requ^rir  le  secours  de  la  force  arm^e.  Le  meme 
privilege  est  accord^  aux  gouvemeurs  et  aux  commissaires  d'ar- 
rondissement,  repr^sentanis  du  pouvoir  central  K  Cependant  il  est 
admis  que  c'est  k  rautorit^  locale  qu'il  appartient  de  prendre 
rinitiative,  en  vertu  m^me  de  la  mission  sp^ciale  de  police  qui  lui 
incombe,  et  que  le  commissaire  d*arrondissement  d'abord,  le  gou- 
vemeur  en  suite,  ne  doivent  intervenir  qu'en  cas  d'inaction  ou  de 
r^istance  du  bourgmestre  (loi  du  8  mai  1848). 

n  r&ulte  de  ce  qui  pr^c^e  que  Tautorit^  militaire  ne  pent  inter- 
venir spontan^ment ;  elle  ne  doit  agir  que  si  son  aide  est  r^clam^e. 
C'est  done  I'autorit^  civile  qui  seule  appr^cie  si  les  rassemblements 
compromettent  Tordre  public,  si  la  police  est  6u£B[sante  pour  les 
dissiper,  et  si  Femploi  de  la  force  arm^  est  n^cessaire.  L'autorit^ 
militaire  ne  pourrait  pas  plus  prendre  Tinitiative  de  Tintervention 
qu'elle  ne  pourrait  refuser  de  d^f^rer  k  la  requisition.  Le  refus, 
dans  ce  dernier  cas,  rendrait  le  commandant  de  gendarmerie, 
Tofficier  ou  le  sous-officier  passible  d'un  emprisonnement  de  quinze 
jours  k  trois  mois  (art.  259,  Code  p^nal). 

n  est  admis  ^galement  que  la  garde  civique  ne  doit  etre  requise 
que  lorsqu'il  a  4t6  constat^  que  la  police  et  la  gendarmerie  sont 
impuissantes  it  r^tablir  I'ordre,  et  que  ce  n'est  qu'^  la  demi^re  extr6- 
mit^,  quand  la  garde  civique  elle-meme  est  d^bord^,  que  Ton 
doit  avoir  recours  k  Fintervention  de  I'arm^e. 

n  est  reconnu  enfin  qu'une  fois  la  requisition  adress^e,  Tautorite 
civile  n'a  plus  &  s'immiscer  dans  les  operations  militaires.  Le 
nombre  des  troupes,  la  choix  des  armes,  leur  emplacement  et  leur 
mouvement  sont  abandonn^s  k  Tofficier  commandant  sous  sa 
responsabilite.  Les  instructions  du  minist&re  de  la  guerre  ont  tou- 
jours  6t6  dans  ce  sens. 

n  ne  faut  pas  oublier  que  I'autorite  militaire  pent  agir  directe- 
ment,  sans  requisition,  quand  elle  est  elle-meme  attaqu^e ;  elle  se 
trouve  alors  dans  le  cas  de  legitime  defense.  De  meme,  dans  le  cas 
de  flagrant  deiit  elle  pent  intervenir  pour  empecher  les  pillages  ou 
les  violences  centre  les  personnes  (art.  106,  Code  d'instruction 
criminelle). 

V. 
Mais  la  requisition  ne  suffit  pas  pour  autoriser  de  la  part  des 
soldats  requis  Temploi  des  armes.    Celui-ci  doit  etre  precede  d'une 

^  La  Belgique  est  divis^e  en  provinces  H  1b  tdte  desquellei  te  trouvent  dei  magistrata 
nomm^B  par  le  roi  et  agents  da  gouvemement.  Le^  provinces  »e  snbdivifient  en  arron- 
diaaemente  administr^s  par  nn  commissaire. 
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sommation  faiie  et  trois  fois  r^p^t^e  par  le  bourgmestre,  r^chevin 
ou  le  oommissaire  de  police  aux  perturbateurs,  d'avoir  &  se  s^parer 
et  de  rentrer  dans  Tordre  k  peine  d  y  etre  constraints  par  la  force. 

Si  la  troisi^me  sommation  est  rest^e  sans  r^sultat,  Tautorit^  civile 
n'a  plus  qv!k  se  retirer  et  laisser  rautorit6  militaire  maitresse  de 
r^tablir  Tordre  par  tons  les  moyens  qu'elle  a  ^  sa  disposition. 

L*officier  civil  qui  fait  la  sommation  doit  etre  revetu  de  ses 
insignes  afin  que  nul  ne  puisse  se  m^prendre  sur  sa  quality. 

Si,  apr^  la  premiere  ou  la  seconde  sommation,  il  n'est  plus 
possible  de  faire  Tautre,  ou  si  des  actes  de  violences  rendent  meme 
la  premiere  sommation  impossible,  il  faut  employer  imm^diatement 
la  force  (art.  27  du  D^cret  de  1791). 

H.  Lentz, 

Docteur  eu  droit,  directeur  g6n6ral  au 
miniature  de  la  justice. 


ni.    Fbance. 

Les  dispositions  du  Code  p^nal  et  des  lois  sp^ciales  qui  pr^voient 
et  repriment  les  atteintes  port^es  k  I'ordre  public  sont  applicables 
les  unes  k  des  actes  correctionnels,  les  autres  k  des  faits  d'une 
moindre  gravite. 

Le  Code  p6nal  punit  de  la  deportation  dans  une  enceinte  fortifi6e : 
i^.  Tattentat  qui  k  pour  but  soit  de  d^truire  ou  de  changer  le  gou- 
vemement,  soit  d* exciter  les  citoyens  k  s'armer  contre  I'autorit^ 
gouvemementale  (art.  87) ;  2^.  I'attentat  qui  a  pour  but  soit  d*exciter 
k  la  guerre  civile  en  armant  ou  en  portant  les  citoyens  ou  habitants 
k  s'armer  les  ims  contre  les  autres,  soit  de  porter  la  devastation,  le 
massacre  ou  le  pillage  dans  une  ou  plusieurs  communes  (art.  91). 

La  meme  peine  est  prononc^e  contre  tout  individu  qui  se  met  k 
la  tete  de  bandes  armies,  ou  qui  y  exerce  une  fonction  ou  un  com- 
mandement  quelconque,  soit  pour  envahir  des  domaines,  propri^tds 
ou  deniers  publics,  places,  villes,  forteresses,  postes,  magasins, 
arsenaux^  ports,  vaisseaux  ou  b&timents  appartenant  k  T^tat,  soit 
pour  pillor  ou  partager  des  propriety  publiques  ou  nationaJes,  ou 
celles  d'une  g^L^ralit^  de  citoyens,  soit  enfin  pour  faire  attaque  ou 
r&istance  envers  la  force  publique  agissant  contre  les  auteurs  de 
ces  crimes  (art.  96).  Les  individus  qui  ont  fait  partie  d'une  bande 
organist  et  armde,  sans  y  exercer  aucun  commandement  ou  emploi, 
et  qui  ont  6i6  saisis  sur  le  lieu  de  la  sedition,  sont  passibles  de  la 
meme  peine,  lorsque  cette  bande  a  ex^ut^  ou  tent($  Tun  des  atten- 
tats ci-dessus  mentionn^  (art.  97),  et,  en  dehors  de  ce  caa,  de  la 
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deportation  simple  (art.  98).  Mais  ancune  peine  ne  doit  etre  pro- 
nonc^  pour  fait  de  action  contre  ceux  qui  ayant  fait  partie  de  ces 
bandes,  eana  y  exercer  aucun  commandement  et  sans  y  remplir 
aucun  emploi  ni  fonction,  se  sont  retir^  au  premier  avertissement 
des  autoritds  civiles  ou  militaires,  ou  m6me  depuis,  lorsqu'ils  n'ont 
6t6  saisis  que  hors  du  lieu  de  la  reunion  s^itieuse,  sans  opposer  de 
r^istance  et  sans  armes  (art.  icx)). 

Sous  la  monarchie  constitutionnelle,  la  Cour  des  Pairs  ^tait  appel^e 
k  connaitre  des  attentats  contre  la  stiret^  de  TEtat  pr^vus  par  les 
art.  87  et  91  pr^cit^  du  Code  p^nal.  La  haute  Cour  de  Justice 
pouvait  en  etre  saisie,  sous  la  constitution  de  1848,  par  un  d^ret  de 
TAssembl^  Nationale,  et,  sous  la  constitution  de  1852,  par  un  d^ret 
de  Tempereur.  Les  auteurs  de  crimes  de  cette  nature  peuvent 
aujourd'hui,  en  vertu  de  Tart.  9  de  la  loi  constitutionnelle  du  24 
f^vrier  1875,  £tre  d^f^rfe  au  S^nat  constitu^  en  Cour  de  Justice. 

La  loi  du  24  mai  1834,  rendue  k  la  suite  des  graves  insurrections 
qui  troubl^rent  le  pays  dans  les  premieres  ann^s  du  r^gne  de  Louis- 
Philippe,  a  eu  pour  objet  d*atteindre  un  certain  nombre  d'actes  qui 
n'avaient  pas  paru  rentrer  exactement  dans  les  provisions  des 
articles  pr^citOs  du  Code  pOnal.  EUe  punit  de  la  detention  les 
individus  qui,  dans  un  mouvement  insurrectionnel,  ont  portO  soit  des 
armes  apparentes  ou  caches  ou  des  munitions,  soit  un  uniforme,  un 
costume  ou  d'autres  insignes  civils  ou  militaires.  Si  les  individus 
porteurs  d'armes  ou  de  munitions  sont  en  outre  revetus  d'un 
uniforme,  d'un  costume  ou  d'autres  insignes,  ils  sont  passibles  de  la 
deportation,  et,  s'ils  font  usage  de  leurs  armes,  de  la  deportation 
dans  une  enceinte  fortifiee  (art.  9).  La  peine  des  travaux  forces  k 
temps,  k  laquelle  doit  etre  ajout^e  une  amende  de  200  k  5000  francs, 
est  applicable  k  ceux  qui,  dans  un  mouvement  insurrectionnel,  se 
sont  emparOs  d'armes  ou  de  munitions,  soit  k  Taide  de  violences  ou 
de  menaces,  soit  par  le  pillage  des  boutiques,  postes,  magasins, 
arsenaux,  etc.,  soit  par  le  desarmement  des  agents  de  la  force  pub- 
lique  (art.  6).  La  m£me  peine  est  encourue  par  ceux  qui,  dans  un 
mouvement  insurrectionnel,  ont  envahi,  k  Taide  de  violences  ou 
menaces,  une  maison  habitue  ou  servant  k  Thabitation  (art.  7).  Les 
art.  8  et  9  prOvoient  d'autres  faits  insurrectionnels  distincts  de  la 
prise  d'armes  et  punissent  de  la  peine  de  la  detention :  i^  L'enva'- 
hissement  ou  Toccupation,  dans  un  mouvement  insurrectionnel,  et 
pour  faire  attaque  ou  resistance  k  la  force  publique,  d'edifices, 
postes,  ou  autres  etablissements  publics ;  2^.  Toccupation  dans  le 
meme  but  d'une  maison  privOe  avec  le  consentement  du  proprietaire 
ou  du  locataire ;  3^.  la  construction  de  barricades,  retranchements 
ou  autres  travaux  ayant  pour  objet  d'entraver  Texercice  de  la  force 
publique ;  4**.  le  fait  d'empecher,  k  I'aide  de  violences  ou  de  me- 
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naces,  la  convocation  ou  la  reunion  de  la  force  publique ;  5^.  le  fait 
de  provoquer  ou  de  faciliter  le  rassemblement  des  infiurg^,  soit  par 
la  distribution  d'ordres  ou  de  proclamations,  soit  par  le  port  de 
drapeaux  ou  autres  signes  de  raUiement,  soit  par  tout  autre  moyen 
d'appel ;  6^.  les  actes  qui  tendent  k  intercepter  par  un  moyen  quel- 
conque,  avec  violences  ou  menaces,  les  communications  ou  la 
correspondance  entre  les  divers  d^positaires  de  I'autorit^  publique. 

Le  l^gislateur  ne  s*est  pas  bom^  k  frapper  de  peines  s^v^res  les 
actes  insurrectionnels :  il  a  jug^  n^cessaire  de  r^primer  par  des 
dispositions  sp^ciales  les  manifestations  tumultueuses  qui  se  pro- 
duisent  sur  la  voie  publique  et  qui  persistent,  malgr^  les  injonctions 
de  Tautorit^.  La  premiere  loi  port^e  centre  les  attroupements  a 
i\^  ceUe  du  ai  octobre  1789,  c^febre  sous  le  nom  de  loi  martiale,  et 
en  vertu  de  laquelle  Bailly  et  Lafayette  ont  fait  disperser  par  la 
force,  en  1791,  les  rassemblements  s^tieux  du  Champ  de  Mars. 
Aux  termes  de  cette  loi,  lorsque  la  tranquillity  publique  ^tait  en 
p^ril,  les  officiers  municipaux  dtaient  tenus  de  declarer  que  la  force 
militaire  devait  6tre  employee  pour  r^tablir  Tordre ;  cette  declara- 
tion se  faisait  en  arborant  k  la  maison  de  ville  et  en  promenant 
dans  les  rues  le  drapeau  rouge  ;  k  ce  signal  tous  les  attroupements, 
avec  ou  sans  armes,  devenaient  criminels  et  devaient  etre  dissip^ 
par  la  force.  Les  prescriptions  rigoureuses  de  cette  loi  ont  ii&  re- 
streintes  dans  leur  application  par  le  d^cret  du  26  juillet  1791.  Ce 
dernier  d^cret  a  lui-meme  i\^  successivement  modifid  et  compl^t^ 
par  la  loi  du  10  avril  1831  et  par  ceUe  du  7  juin  1848,  qui  n  a  pas 
cess^  d'etre  en  vigueur.  L'article  i"  de  cette  demifere  loi  interdit 
d'une  mani^e  absolue  tout  attroupement  arm^  sur  la  voie  pub- 
lique ;  il  interdit  ^galement  les  attroupements  non  arm&i  dans  le 
cas  o4  ils  peuvent  troubler  la  tranquillite  publique.  Pour  qu*un 
rassemblement  soit  consid^re  comme  illicite,  il  faut,  d'apr^  le 
d^ret  de  1791,  qu'il  soit  compost  de  plus  de  quinze  personnes. 
Lorsqu'un  attroupement  arm^  ou  non  armde  se  forme  sur  la  voie 
publique,  le  maire  ou,  k  son  d^faut,  tout  autre  agent  ou  depositaire 
de  la  force  publique  revetu  de  T^charpe  tricolore,  se  rend  sur  le  lieu 
de  I'attroupement.  Si  cet  attroupement  est  arm^,  il  lui  fait  som- 
mation  de  se  dissoudre ;  si  cette  premiere  sommation  reste  sans 
effet,  une  deuxifeme  sommation,  prec^d^e  d'un  roulement  de  tambour, 
est  faite  par  le  magistrat,  et,  en  cas  de  r^istance,  Tattroupement 
est  dissip^  par  la  force.  Si  Tattroupement  est  sans  armes,  le 
magistrat,  apr^  le  premier  roulement  de  tambour,  exhorte  les 
citoyens  k  se  retirer.  S'ils  n'obtemp^ent  pas  k  cette  injonction, 
trois  sommations  sont  successivement  faites,  et,  en  cas  de  r^istance, 
Tattroupement  est  dissip^  par  la  force  (loi  du  7  juin  1848,  art.  4). 
L'individu  porteur  d'armes  faisant  partie  d*un  rassemblement  arm^ 
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qui  s'est  dissipe  apr^  la  premi^  sommation,  et  sans  avoir  fait 
usage  de  ses  armes,  est  puni  d'un  emprisonnement  d'un  mois  k  un 
an.  La  peine  est  port^e  d'un  k  trois  ans  d'emprisonnement  si 
Tattroupement  s'est  form^  pendant  la  nuit.  Si  I'attroupement  ne 
s'est  dissipe  qu'apr^  la  deuxi&me  sommation,  mais  avant  Temploi 
de  la  force,  et  sans  qu*il  ait  fait  usage  de  ses  armes,  la  peine  est  d'un 
k  trois  ans  d'emprisonnement ;  cet  emprisonnement  est  de  deux  k 
cinq  ans  si  lattroupement  s*est  form£  pendant  la  nuit.  La  peine 
est  de  cinq  k  dix  ans  de  detention  lorsque  lattroupement  ne  s'est 
dissip^  que  devant  la  force,  et  de  cinq  k  dix  ans  de  r^clusion  lorsque 
Tattroupement  ne  s'est  dissip^  qu'apr^  avoir  fait  usage  de  ses 
armes.  La  peine  de  la  r^usion  est  ^galement  applicable,  lorsque 
I'attroupement  a  lieu  la  nuit,  s*il  ne  s'est  dissip^  que  devant  la  force 
ou  apr^  avoir  fait  usage  de  ses  armes  (art.  4).  Quiconque  faisant 
partie  d*un  attroupement  non  arm^  ne  Ta  pas  abandonn^  apr^  le 
roulement  de  tambour  pi*ec^dant  la  deuxifeme  sommation,  encourt 
un  emprisonnement  de  quinze  jours  k  six  mois.  La  peine  est  de 
six  mois  k  deux  ans  d'emprisonnement  lorsque  I'attroupement  n'a 
4i^  dissip^  que  par  la  force  (art.  5). 

La  loi  du  30  juin  1881  sur  la  liberty  de  reunion  a  laiss^  subsister 
toute  entire  la  loi  du  7  juin  1848.  EUe  interdit  les  reunions  sur 
la  voie  publique  (art.  6),  et  il  a  6t4  reconnu  dans  la  discussion  que 
les  reunions  accidentelles  qui  se  formeraient  sur  la  voie  publique,  en 
dehors  de  toute  formality,  demeureraient  soumises  aux  dispositions 
de  la  loi  sur  les  attroupements.  Mais  il  a  ^t^  ^galement  reconnu 
que  I'autorit^  municipale  pouvait  accorder  I'autorisation  de  tenir 
une  reunion  sur  la  voie  publique. 

Le  principe  de  la  responsabilit^  des  communes  en  cas  de  crimes 
ou  d^ts  commis  k  force  ouverte  et  par  attroupements  sur  leur 
territoire  a  4t4  consacr^  par  la  loi  du  10  Vend^miaire,  an  IV.  Cette 
loi  d*une  rigueur  draconienne  a  ^t^  rendue  quelques  jours  avant  la 
joum^e  du  13  Vendemiaire,  dans  laquelle  I'artillerie  de  la  Conven- 
tion mitrailla  sur  les  escaliers  de  I'Eglise  St.  Roch  les  sections 
parisiennes  insurg^es,  et  oil  commenga  la  fortune  politique  du 
g^n^al  Bonaparte.  Elle  d^clarait  tous  les  habitants  de  la  com- 
mune civilement  garants  des  crimes  et  d^lits  ;  elle  leur  imposait  k 
titre  de  reparation  la  restitution  des  choses  pill^es  ou  ddtruites  ou 
le  paiement  du  double  de  la  valeur  de  ces  objets  et  en  outre  des 
dommages — int^rets  qui  ne  pouvaient  etre  inf^rieurs  k  cette  valeur 
et  une  amende  ^ale  au  profit  du  Trdsor.  La  loi  municipale  du  5 
avril  1884  (art.  106  et  suivants)  a  maintenu  le  principe  de  la  loi  de 
Yenddmiaire,  mais  elle  en  a  att^nu^  les  dispositions  les  plus  rigou* 
reuses.  A  la  responsabilit^  des  habitants  elle  a  substitu^  celle  de  la 
commune,  sauf  repartition  ult^rieure  du  montant  des  condamnations 
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entre  les  habitants.  Pour  que  la  commune  soit  responsable,  il  faut : 
i^  qu'il  y  ait  prejudice  caus^  soit  aux  personnes  soit  aux  propri^t^ 
publiques  ou  privies;  2^.  que  ce  dommage  ait  4i6  caus^  par  des 
attroupements ;  3^.  que  le  d^t  ait  4t6  commis  k  force  ouverte  ou 
par  violence.  La  loi  municipale  supprime  Tamende  qui  devait  etre 
inflig^  au  profit  de  TEtat,  et  laisse  aux  tribunaux  le  soin  d'arbitrer 
les  dommages — int^r^ts  conform^ment  au  droit  commun.  La  com- 
mune doit  Stre  d^harg^  de  toute  responsabilit^,  1°.  lorsqu'elle 
pent  prou ver  que  toutes  les  mesures  qui  ^taient  en  son  pouvoir  ont 
4i6  prises  k  Teffet  de  pr^venir  les  attroupements  et  d*en  faire  con- 
nattre  les  auteiirs ;  2^.  lorsque  les  dommages  caus&  sont  le  r&ultat 
d'un  fait  de  guerre ;  3^.  dans  les  conmiunes  oil  la  municipality  n'a 
pas  la  disposition  de  la  police  locale  ni  de  la  force  armde.  Cette 
demi^re  exception  comprend  la  ville  de  Paris,  celle  de  Lyon  et  les 
villes  qui  sont  places  sous  le  regime  de  T^tat  de  si^e. 

Albebt  Oigot, 
Ancien  Pr6fet  de  Police. 

[It  will  be  observed  that  the  special  enactments  referred  to  were 
aU  passed  by  constitutional,  and  the  most  important  of  them  by 
republican  legislatures. — Editob.] 


IV.   SWITZEKLAND. 


The  right  of  public  meeting  [so  far  as  implied  in  that  of  forming 
lawful  associations]  is  guaranteed  by  the  fedei*al  constitutions  of 
1848  and  1874  (art.  56).  The  former  constitutions  of  1815  con- 
tained no  such  guarantee,  nor  that  of  1 803  called  Mediation,  or  the 
Helvetic  constitution  of  1798.  This  right  of  pubUc  meeting  is 
guaranteed  to  Swiss  citizens  only,  and  to  foreigners  belonging  to 
states  which  have  concluded  treaties  of  reciprocal  rights  of  settle- 
ment, who  are  accordingly  admitted  to  reside  in  any  of  the  Swiss 
cantons  on  the  same  footing,  and  on  the  same  conditions  as  citizens 
of  the  other  Swiss  cantons.  British  subjects  are  therefore  entitled 
to  have  public  meetings  and  to  form  associations  if  they  are  resident 
in  Switzerland,  but  foreigners  domiciled  abroad  have  not  the  right 
to  hold  public  meetings  in  Switzerland.  The  government  of  Zurich 
was  therefore  within  its  right  in  forbidding  an  international  congress 
of  Socialists. 
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The  right  of  public  meeting  is  however  not  so  absolutely 
guaranteed  by  the  federal  constitution  as  other  individual  rights 
are ;  for  instance,  the  freedom  of  the  press  ^,  but  dependent  on  political 
reasons,  and  the  scope  and  means  of  the  meetings.  The  execution 
of  Article  56  of  the  federal  constitution  is  reserved  to  the  cantons, 
but  the  federal  tribunal  can,  when  the  case  arises,  decide  on  appeal 
whether  the  principle  of  the  constitution  is  violated  or  not.  Suppose 
the  cantonal  government  interdicts  a  meeting  for  its  dangerous 
character,  then  the  federal  tribunal  has  on  appeal  to  examine  the 
merits  of  the  case,  and  to  decide  accordingly.  In  the  case  of  the 
international  meeting  of  Socialists  at  Zurich,  the  tribunal  confirmed 
the  prohibition  issued  by  the  government  of  Zurich.  On  the  whole, 
the  governments  are  very  liberal,  and  the  cases  of  interdiction 
very  scarce,  but  the  right  of  interdiction  of  meetings  having  a 
dangerous  or  seditious  character  cannot  be  contested,  and  is  used 
if  necessary. 

Resistance  to  public  officers  is  not  dealt  with  by  the  federal  con- 
stitution, but  is  left  to  the  cantonal  legislation  or  cantonal  constitu- 
tions. The  constitution  of  the  canton  of  Bern  justifies  resistance 
against  the  unlawful  entering  of  a  house  by  an  official  or  a  police- 
man. Complaints  of  this  kind  are  very  rare  in  Switzerland.  On 
the  other  hand,  the  public  assembling  of  people  with  the  intention 
of  resisting  public  authorities  by  force,  or  of  forcing  them  to  revoke 
any  measure,  or  of  taking  revenge  on  public  authorities  for  measures 
executed  by  them,  is  treated  as  riot  by  the  federal  penal  code.  If 
the  riot  ceases  after  the  formal  summons  which  answers  to  the  so- 
called  reading  of  the  Riot  Act  in  England,  the  instigators  are 
nevertheless  punishable  with  two  years'  imprisonment  with  hard 
labour ;  and  if  the  authorities  are  obliged  to  restore  order  by  force, 
then  the  participants  are  punishable  with  from  two  yeai-s'  imprison- 
ment with  hard  labour  to  ten  years'  penal  servitude,  if  loss  of  life  or 
injury  to  person  or  property  has  taken  place.  In  case  of  less  serious 
harm  having  been  done  the  penalties  are  milder  (Code  P^nal  of 
1853,  art.  46).  The  cantonal  penal  codes  deal  in  the  same  way 
and  almost  in  the  same  words  with  resistance  to  any  public  authority 
in  the  exercise  of  its  duties  or  functions,  and  violence  ofifered  to 
public  officers. 

On  the  whole,  resistance  to  public  authority  and  public  officers  is 
subjected  to  various  penalties  by  both  federal  and  cantonal  laws. 
Although  executive  government  is  not  so  strong  in  Switzerland 
as  in  the  monarchical  states  of  the  Continent,  resistance  to  the 


1  'Die  PresB&eiheit  int  gewahrleistet/  &rt.  55.  The  language  of  art.  56  11 ' Die  Bttiger 
haben  das  Becht,  Vereine  zu  bilden,  Boferzii'  &c. 
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execution  of  the  law,  and  to  public  officers  in  the  exercise  of  their 
office,  is  not  favoured  by  public  opinion,  and  is  not  of  common 
occurrence. 

K.  G.  KoNiG. 

[We  are  compelled  by  want  of  space  to  omit  the  extracts  from 
cantonal  constitutions — ^those  of  Ticino,  Luzem,  Solothum,  Bern, 
Aargau,  and  Ziirich — which  were  added  in  Dr.  Konig's  MS.] 


We  have  received,  just  before  going  to  press,  an  article  on  the 
law  of  the  United  States — in  other  words,  the  received  American 
interpretation  and  application  of  the  Common  Law — ^byMr.  Edmund 
H.  Bennett,  Dean  of  the  Law  School  of  Boston  University.  This 
will  appear  in  our  July  number.  Meanwhile  we  extract  a  few 
sentences.  '  A  public  meeting  becomes  unlawful  so  soon  as  from 
general  appearances  and  all  the  surrounding  circumstances  it 
naturally  excites  terror,  alarm,  and  consternation  in  the  minds  of 
peaceable  and  law-abiding  citizens ;  so  soon  as  in  the  minds  of 
rational  and  firm-minded  men  it  is  likely  to  endanger  the  peace 
and  tranquillity  of  the  neighbourhood.  .  .  When  that  condition  of 
things  exists,  that  moment  the  peace  officer  may  intervene  and 
disperse  the  assembly.  Whether  that  state  of  things  does  or  does 
not  exist  must  be  finally  passed  upon  by  a  jury  of  the  country  in 
prosecutions  arising  out  of  such  interference.  No  abstract  rule  can 
be  laid  down  beforehand,  but  it  is  safe  to  say  that  in  America  the 
inclination  of  juries  as  a  rule  is  to  support  law  and  order,  and  to 
protect  the  officer  in  the  bonafde  discharge  of  his  apparent  duty  on 
such  critical  occasions.' — Editor. 
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CURIOSITIES  OF  COPYRIGHT  LAW. 

DEFORMITY,  if  suffidently  choice,  is  to  the  Oriental  eye  as 
admirable  as  beauty  and  symmetry.  The  Westem  mind, 
while  waiting  patiently  for  a  finer  model,  may  perhaps  occupy 
itself  in  that  admiration  which  is  not  approval, — admiration  of 
some  features  of  the  Law  of  Copyright— Literary,  Dramatic,  Artistic, 
and  Musical. 

It  should  be  premised  that  in  this  article  the  term  Copyright 
means  only  those  rights  which  are  the  creation  of  Statute,  as 
opposed  to  those  which  exist  at  Common  Law.  No  fewer  than 
fifteen  statutes  have  dealt  with  the  topic,  many  of  them  remarkable 
for  the  variety  of  their  efifects  and  for  the  difficulty  and  impurity 
of  their  style. 

A  Royal  Commission  which  reported  in  1878  on  the  whole  sub- 
ject did  justice  to  the  bad  grammar,  to  be  found  in  5  &  6  Vic.  0. 
45>  §  18, — to  the  fii-st  section  of  54  G.  iii.  c.  56,  which  is  styled  *a 
miracle  of  intricacy  and  verbosity,*  in  which  an  '  of '  appears  which 
'  may  be  a  misprint,'  and  the  first  half  of  the  section  is  repeated  in 
the  second  half  with  every  circumstance  of  difficulty, — and  to  the 
carefulness  with  which  the  Statute  17  O.  iii.  c.  57,  one  sentence  of 
fifty -five  lines,  was  passed  to  qualify  a  sentence  of  sixty-one  lines, 
i.  e.  8  Q.  ii.  c.  13,  §  I  in  two  small  particulars. 

The  Commission  reported  recommending  Codification,  with  cer- 
tain amendments  in  the  substantive  law.  As  a  result  one  small 
amending  Statute  was  passed  four  years  afterwards  (45  &  46  Vic. 
c.  40).  The  only  thing  that  detracted  from  its  efficiency  was  that 
by  ill  luck  no  sanction  had  been  provided  for  disobedience. 

At  Common  Law  a  man  has  before  'publication'  a  right  of 
property  in  his  own  productions,  literary  or  artistic,  in  virtue  of 
which  he  can  restrain  any  pei*son  from  copying  them  (Prince 
Albert  v.  Strange^  i  Mac.  &  Qor.  25  ;  Duke  of  Queen^berry  v.  Skebbeare^ 
%  Eden  329).  What  constitutes  '  publication  '  is  hard  to  say,  and 
probably  each  class  of  case  should  be  judged  on  its  own  merits, 
but  it  seems  that  for  publication  in  the  vulgar  sense  to  be  publica- 
tion in  the  legal  sense  it  must  not  be  clogged  with  conditions  or 
trusts,  express  or  implied  (Mayall  v.  Higbey^  i  H.  &  C.  48;  Abemethy 
V.  HutcAifuton,  1  HaU  &  Twell.  28 ;  Caird  v.  Sinte,  la  Ap.  Ca.  326). 

The  effect  of  *  publication '  on  the  Common  Law  right  of  pro- 
perty has  been  the  occasion  of  learned  difiference  {Millar  v.  Taylor^ 
4  Burr.  2303  ;  DonalUon  v.  Beckett^  4  Burr.  2408  ;  Jeffreys  v.  Boosey^ 
4  H.  L.  C.  815).    But  the  victorious  opinion  seems  to  be  that  after 
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publication  the  only  rights  existing  are  those  conferred  by  Statute, 
that  is  to  say,  Copyright,  the  exclusive  right  to  multiply  copies. 

The  present  state  of  the  Law  of  Copyright  seems  to  be  this. 
The  term  of  copyright  in  Books  and  in  printed  and  published 
Dramatic  Pieces  and  Music  under  5  &  6  Vic.  c.  45*  §  3  is  the  life  of 
the  author  and  seven  years  after  his  death,  or  forty-tv^o  years  from 
the  date  of  publication,  whichever  is  the  longer. 

The  term  of  copyright  in  Music  not  printed  and  published,  but 
publicly  performed,  is  (under  the  provisions  of  3  Will.  IV.  c.  15, §  i, 
and  5  k  6  Vic.  c.  45,  §  ao),  according  to  the  report  of  the  Royal 
Commission,  doubtful,  and  may  be  perhaps  perpetual,  while  that  in 
Lectures  not  printed  and  published,  but  publicly  delivered,  is  wholly 
uncertain ;  but  in  Lectures  printed  and  published  it  is  the  life  of 
the  author,  or  twenty-eight  years  from  publication,  whichever  is 
the  longer  (5  &  6  Will.  IV.  c.  65). 

The  term  for  Engravings,  Etchings,  and  Prints  is  twenty-eight 
years  from  publication  (under  8  G.  ii.  c.  13;  7  G.  iii.  c  38  ;  17  G.  iii. 
c.  57 ;  6  &  7  Will.  rV.  c.  59  ;  15  &  16  Vic.  c.  1 2,  §  14) ;  for  Sculptures, 
fourteen  years  from  putting  foi*th  or  publishing,  and  another  term 
of  fourteen  years  if  the  author  is  alive  at  the  end  of  the  first  term 
(54  G  iii.  c.  56). 

Paintings.  Drawings,  and  Photographs  come  under  the  provisions 
of  25  &  26  Vic.  c.  68,  which  gives  the  author  of  every  original 
painting,  drawing,  and  photograph  copyright  for  his  life  and  seven 
years  afterwards.  No  mention,  it  will  be  noticed,  is  made  of  pub- 
lication or  putting  forth  as  the  period  from  which  copyright  is  to 
run.     To  this  point  further  reference  will  be  made. 

For  establishing  the  fact  of  ownership  or  the  date  of  publication, 
Registration  provides  the  means,  simple,  cheap,  and  efficacious. 
And  the  Register  at  Stationers'  Hall  is  no  new  invention,  nor  is  it 
unknown  to  the  Statutes  on  Copyright.  But  there  are  these 
dififerences  to  be  noticed.  To  enable  a  person  to  sue  for  infringe- 
ments of  his  Dramatic  Copyright  or  Copyright  in  Lectures  or 
Engravings,  no  Registration  is  needed.  To  enable  a  person  to  sue 
for  infringements  of  his  Copyright  in  Pooks  and  Paintings,  Regis- 
tration is  needed,  with  this  further  distinction ;  that  after  Registra- 
tion the  owner  of  copyright  in  a  book  may,  but  the  owner  of 
copyright  in  a  painting  may  not,  sue  for  infringements  committed 
before  Registration  (5  &  6  Vic.  c.  45,  §§  13,  24,  for  Books ;  25  Sc  26 
Vic.  c.  68,  §  4,  for  Paintings). 

To  show  the  difficulty  which  seems  to  attend  the  interpretation 
of  these  Statutes,  Vice-Chancellor  Malins,  in  the  case  of  Cox  v.  Land 
and  Water  Journal^  L.  R.  9  Eq.  324,  decided  that  a  newspaper  was 
neither  a  'periodical  work'  nor  a  *  sheet  of  letterpress'  within 
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the  meaning  of  5  &  6  Vic.  c.  45,  §§  18,  2,  and  bo  did  not  require 
registration,  but  that  there  was  some  sort  of  copyright  after  publi- 
cation ;  a  doctrine  not  easy  to  reconcile  with  that  of  Jeffreys  v. 
Boosey,  The  late  Master  of  the  Rolls  declined  to  follow  that  deci- 
sion in  Walter  v.  Howe^  18  Ch.  D.  709.  Two  judgments  are  thus  in 
direct  conflict,  although  possibly  small  doubt  will  exist  as  to  which 
is  the  correct  view. 

A  question  of  some  nicety  of  principle  is,  at  what  point  an 
author's  rights  in  his  work  should  cease  to  receive  legal  protection. 
Is  an  author  fairly  entitled  to  all  the  advantages,  direct  and 
indirect,  which  can  be  extracted  from  his  work  ?  It  is  generally 
agreed  that  it  is  for  the  public  interest  that  a  man  should  be 
entitled  to  get  the  full  market  value  of  the  immediate  and  sole 
productions  of  his  unaided  hand  and  brain ;  and  that  he  should  be 
able  to  call  on  the  law  to  protect  him  in  this  right.  But  do  his 
rights  go  further,  and  if  so,  how  much  further  ?  What  amount  of 
added  labour  or  independent  research  will  justify  B  in  using  the 
result  of  ^'s  labour,  and  making  profit  out  of  them  ?  And  this  is 
the  question  of  Abridgments  and  Adaptations,  while  the  principle 
involved  goes  to  the  root  of  Artistic  Copyright.  Now,  without 
discussing  what  is  the  correct  view  to  take,  it  seems  difficult  to  see 
why,  allowing  for  differences  in  material,  a  man  may  dramatise 
my  novel,  but  may  not  make  a  steel  engraving  of  my  picture. 
Neither  my  novel  nor  my  picture  will  sell  the  worse ;  if  anything 
my  novel  might.  Again,  judging  from  the  standpoint  of  added 
labour  and  skill  one  might  say  that  to  produce  a  fine  steel  plate 
was  more  meritorious  and  difficult,  required  rarer  faculties, 
though  less  remunerative,  than  to  adapt  somebody's  novel  for  the 
boards.    The  English  law  allows  the  latter,  but  not  the  former. 

Nor  is  the  law  of  adaptation  free  from  difficulty.  In  books 
there  is  one  sort  of  copyright,  in  dramatic  productions — as  in  music 
too— there  are  two,  the  literary  right  as  in  books,  and  the  perform- 
ing right.  There  is  apparently  no  protection  for  dramatic  perform- 
ances apart  from  Statute.  '  The  author  of  a  drama  is  not  protected 
by  the  common  law '  (per  Cockbum,  C.  J.,  Toole  v.  Youn^^  L.  R.  9 
Q.  B.  597).  But  when  he  has  written  his  play  and  has  not  printed 
and  published  it,  he  has,  it  is  supposed,  the  common  law  rights  of 
property  in  the  literary  work,  which  are  not  divested  by  the  repre- 
sentation of  the  play.  And  the  converse  of  this  is  true,  CAappell  v. 
Booseyy  21  Ch.  D.  232.  The  two  rights  are  distinct.  In  the  case  of 
Macklin  v.  BicAardson,  Amb.  694,  the  defendant  employed  shorthand 
writers  to  take  down  the  play  from  the  actors'  mouths  and  published 
it,  and  it  was  held  that  he  could  not  do  so.  If  instead  of  publishing 
the  dialogue  he  had  thrown  it  in  the  form  of  a  novel,  it  is  sug- 
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gested  that  he  would  have  been  equally  wrong,  on  the  analogy  of 
the  case  where  A  printed  a  drama  which  he  had  made  out  of 
2^8  novel  by  throwing  the  novel  into  dialogue  {Tinsley  v.  Lacy^  i 
H.  &  M.  747).  If  this  view  is  correct,  A  may  be  restrained  from 
novelising  J5's  play,  but  B  may  dramatise  -4's  novel  {Read  v. 
Conquest,  9  C.  B.  N.  S.  755).  Add  to  this  that  the  doctrine  that  *  a 
fair  abridgment  is  no  piracy '  has  not  been  unknown  to  the  law 
{Bell  V.  Walker,  i  Bro.  C.  C.  451  ;  Bod%ley  v.  Kinnernley,  Amb.  403  ; 
Gyles  V.  WUcox  and  Others,  2  Atk.  141),  though  this  doctrine  has 
undergone  considerable  limitations  of  recent  years. 

The  Statute  5  &  6  Vic.  c.  45  by  §  20  creates  a  right  in  the  sole 
liberty  of  representing  or  perfonning  any  musical  composition,  and 
§  ai  enacts  that  the  person  who  has  the  sole  liberty  of  representing 
a  dramatic  piece  or  musical  composition  shall  have  the  remedies 
given  by  3  &  4  Will.  IV.  c.  15,  'as  fully  as  if  the  same  were  re- 
enacted  in  this  Act.'  In  an  action  by  the  owner  of  the  sole  liberty 
of  performing  a  musical  composition  which  was  not  a  dramatic 
piece  to  recover  penalties  for  the  unauthorised  performance  of  that 
composition  at  a  place  which  was  not  a  place  of  dramatic  enter- 
tainment, it  was  held  that  the  plaintiff  was  entitled  to  recover  the 
penalty  of  40*.  given  by  3  &  4  Will.  IV.  c.  15,  §  a  (Wall  v.  Taylor, 
Wall  V.  Martin,  y  Q.  B.  D.  727  :  1 1  Q.  B.  D.  loa).  It  was  before  the 
Boyal  Commission  that  many  persons  had  innocently  purchased 
songs  at  shops,  and  had  sung  them  at  concerts,  and  were  imme- 
diately requested  to  pay  40*.  to  Mr.  WaU,  who  had  become 
assignee  of  the  sole  liberty ;  and  the  Report  recommended  that  it 
should  be  a  condition  precedent  to  action  that  this  sole  liberty 
should  be  brought  to  the  notice  of  the  intending  purchaser  by  an 
intimation  printed  on  each  copy  that  the  right  of  public  perform- 
ance was  reserved.  In  an  Act  45  &  46  Vic.  c.  40,  which  recited  that 
it  was  expedient  to  protect  the  public  from  vexatious  prosecutions 
for  the  recovery  of  penalties  under  such  circumstances,  it  was 
enacted  that  any  person  who  was  desirous  of  retaining  in  his  own 
hands  exclusively  the  right  of  public  representation  or  performance 
of  a  musical  composition  should  print  the  notice  recommended  by 
the  Royal  Commission.  But  unluckily,  as  has  been  said  before, 
nothing  was  said  as  to  such  notice  being  a  condition  precedent  to 
action,  no  sanction  was  provided  for  disobedience. 

Under  the  heading  of  Artistic  Copyright  comes  Copyright  in 
Engravings,  Sculptures,  Paintings,  Drawings,  and  Photographs. 

Works  of  Art  fairly  divide  themselves  into  two  classes :  the  first, 
in  which  unlimited  mechanical  reproduction  is  possible ;  the  second, 
where  it  is  not;  reproduction  meaning  here  such  that  the  copy 
would  be  mistaken  for  the  original.     The  first  class  would  include 
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engravings  by  different  processes  and  photographs ;  the  second 
paintings  by  MiUais,  drawings  by  Ilaxman,  and  perhaps  busts  by 
Chantrey. 

Now,  while  unauthorised  reproductions  of  a  celebrated  photo- 
graph or  engraving  might  from  their  fraudulent  faithfulness  injure 
the  sale  of  the  thing  imitated,  an  unauthorised  imitation  of 
*  Cherry  Ripe  *  would,  if  it  did  anything,  only  serve  to  advertise 
the  picture  and  enhance  its  value.  A  great  picture  has  no  re- 
sembling twin. 

It  is  not  proposed  to  examine  here  whether  there  should  be  any 
copyright  at  all  in  works  of  art,  or,  if  there  should  be,  whether  it 
should  be  the  same  for  all  species  of  artistic  work ;  but  if  a 
difference  is  made,  and  if  the  foregoing  division  is  sound,  one 
would  expect  to  see  that  engi-avings  got  the  same  treatment  as 
photographs,  and  paintings  the  same  as  drawings,  and  perhaps 
as  sculptures. 

This  is,  however,  not  so ;  and  some  general  observations  have 
already  been  made  on  this  point.  The  last  Statute,  25  &  26  Vic.  c.  68, 
deals  indiscriminately  with  paintings,  drawings,  and  photographs, 
invents  a  new  term  of  copyright  for  all  three,  viz.  life  and  seven 
years  after,  and,  instead  of  keeping  to  the  old  *  publication,'  makes 
copyright  run  apparently  from  the  making  of  the  artistic  work. 
So  that  for  a  sculptor  copyright  runs  from  *  first  putting  forth  or 
publishing ' ;  for  the  painter  and  draughtsman  from  making ;  for 
the  engraver  from  '  first  publication ' ;  for  the  photographer  from 
making,  while  the  confusion  is  heightened  by  the  fact  that  while 
Millais  is  the  author  of  his  picture,  and  a  person  who  pays 
another  to  compile  a  book  of  designs  for  him  is  entitled  to  the 
copyright  (Grace  v.  Newman,  19  Eq.  623);  yet  the  'author*  of  a 
photograph  is  the  paid  assistant  who  arranges  the  posture,  and 
takes  the  cap  off  the  camera  {Nottage  v.  Jackson,  11  Q.  B.  D.  627). 
The  result  is,  that  engravings  differ  from  photographs,  sculptures, 
drawings,  and  paintings,  while  paintings,  drawings,  and  photo- 
graphs, which  need  have  nothing  in  common,  have  this  in  common, 
that  they  have  nothing  in  common  with  anything  else. 

One  must  not  omit  to  notice  a  peculiarity  in  the  Statute  25  & 
a6  Vic.  c.  68.  Copyright  in  this  article  has  been  *  the  creature  of 
statute '  to  supply  the  wants  of  those  common  law  rights  which 
are  divested  by  *  publication.*  The  Statute  recites,  '  by  law  as  now 
established  the  authors  of  paintings,  drawings^  and  photographs 
have  no  copyright  in  such  their  works/  This,  if  it  means  statutory 
copyright  which  comes  after  publication,  is  quite  true.  It 
then  proceeds  to  give  the  sole  and  exclusive  right  of  copying,  etc. 
to  the  author  and  his  assigns  for  life  and  seven  years  i^r,  irre-- 
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spective  of  publication  ;  that  is,  before  publication,  and  while  his 
common  law  rights  are  in  full  force.  This  is  a  new  meaning  of 
copyright.  But  this  is  only  a  matter  of  terminology.  It  is  more 
important  to  notice  that  this  provision  may  leave  the  persons  in- 
tended to  be  protected  in  a  worse  position  than  other  artists.  K  A 
makes  a  drawing,  keeps  it  in  his  drawer  locked  up,  publishes  it  one 
year  before  his  death,  his  common  law  rights,  which  have  been  ex- 
isting side  by  side  with  his  statute  rights,  both  perfectly  useless, 
have  gone,  and  his  copyright  runs  only  eight  years.  Perhaps, 
however,  a  few  more  statutes  will  make  the  law  better. 

The  Commission  reported  in  favour  of  Codification,  and  my 
friend,  Mr.  T.  £.  Scrutton,  a  master  of  the  subject,  tells  me  that 
two  bUls  are  drafted,  ready  to  be  passed.  But  Codification  is  a 
homely  subject,  and  lacks  perhaps  parliamentary  interest.  Neither 
party  advocates  it,  for  neither  party  opposes  it.  Practical  men 
agree,  so  nothing  is  done.  It  is  late  to  sing  its  praises,  and  the 
public  is  deaf,  et  sera  et  surdo  canimus.  The  topic  was  sometime 
no  stranger  to  the  schools,  we  are  silent  ne  declamatio  fiat.  But 
whether  Codification  is  good  because  it  tends  to  make  the  law 
intelligible,  or  because  it  tends  to  make  it  intelligent.  Copyright 
Law  needs  it. 

A.  T.  Carteb. 
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A  DISPUTED  POINT  IN  THE  LEX  AQUILIA. 

(Fr.  11,  i  $  Ad  Leg.  Aq,  compared  with  fr.  51  pr.  lu  t.) 

AN  exegetical  parallel  between  fr.  11,  §  3  JJ  Zep.  Aq.  (IX.  2) 
and  fr.  51  pr.  h.  t.  gives  rise  to  one  of  the  most  interesting  and 
elegant  questions  in  Roman  Law  differently  dealt  with  by  different 
writers,  and  recently  resolved  in  a  quite  new  manner  by  Professor 
Ferrini^ 

Fr.  II,  §  3  is  as  follows : — 

'  CeUu$  scribit,  n  alius  mortifero  vulnere  percusserit,  alius  paslea  exaui' 
maverit^  priorem  quidem  non  teneri  quasi  occiderit,  sed  quasi  vulneraverit, 
quia  ex  alio  vulnere periit^posteriorem  teneri,  quia  occidit,  quod  et  Marcello 
videtur  et  est  probabilius* 

Fr.  51  pr.  h.  t.  runs  thus: — 

lulianus  libro  LXXXVI  digestorum.  <  Ita  vulneratus  est  servus,  ut 
eo  ictu  cerium  esset  moriturum :  medio  deinde  tempore  heres  instUutus  est 
et  postea  ab  alio  ictus  decessit :  quaero  an  cum  utroque  de  occiso  lege 
Aquilia  agi  possit.  respondit :  occidisse  dicitur  vulgo  quidem  qui  mortis 
causam  ptoUbet  modo  praebuit :  sed  lege  Aquilia  is  demum  tenert  visus  est 
^i  adhihtta  vi  et  quasi  manu  causam  mortis  praebuisset,  fracta  videlicet 
tfUerpretatione  vocis  a  caedendo  et  a  caede,  rursus  Aquilia  lege  teneri  eons- 
timati  sunt  non  solum  qui  ita  vulnerassent^  ut  confesttm  vita  privarent,  sed 
etiam  hi  quorum  ex  vulnere  certum  esset  aliquem  vita  excessurum,  igitur 
si  quis  servo  mortiferum  vulnus  inflixerit^  eundemque  alius  ex  intervallo 
ita  percusserit  ut  maturius  interficeretur  quam  ex  priore  vulnere  moriturus 
fuerat,  statuendum  est  utrumque  eorum  lege  Aquilia  teneri.* 

Thus,  according  to  Celsus'  opinion,  referred  to  and  accepted  by 
Ulpian  in  his  eighteenth  book  ad  Edictum,  and  agreed  with  by 
Marcellus,  if  a  slave  had  received  a  deadly  wound  from  one  person 
and  had  been  afterwards  killed  by  another,  the  former  ought  to  be 
liable  only  de  vulnerato,  i.  e.  under  the  third  chapter  of  the  law,  the 
latter  de  occiso,  i.e.  under  the  first  chapter  of  it  ^ 

Julianus'  opinion  stated  in  fr.  51  pr.  h.  t.  is  in  full  opposition  to 
Celsus'.    He  said  that  in  the  same  case  supposed  by  XJlpian  both 

^  Bendioonti  deU'  Istituto  Lombardo,  Serie  II,  toI.  zix,  faac.  T-vi.  Po«tille  ei^etiche 
k  frammenti  del  oomineiitario  di  Ulpi&no  alle  formule  edittali  ad  legem  Aquiliun. 

*  We  tranBcribe  here  the  text  of  the  Aquilian  Law  as  g^iyen  by  Grueber  in  hii  valuable 
work  :^The  Roman  Law  of  Damage  to  Property.    Oxford.   1886.  pp.  199. 

Chapter  I.  Si  qnis  serrum  serramve  alienvm  alienamvt  qitaarupedemve  pecudem 
tnturta  occiderit,  qttanti  ea  ret  in  eo  anno  plurimi  fuerit,  tantnm  aee  era  dare 
damnaa  eHo, 

Chapter  III.  Ceterarum  rerum  praeter  hominem  et  pectuJem  oceieoe,  si  quie  tUUri 
damnum  faxit,  quod  ueeerit  fregerit  ruperit  iniuria,  quanti  ea  ret  fkterii  in  diebue 
triginta  proximie,  tanium  aet  domino  dart  damnae  eeio, 

[It  is  uncertain  whether  the  words  '  praeter  .  .  .  ocoisos '  are  part  of  the  andent  text 
or  a  gloss  of  Ulpian  or  some  former  text-writer :  but  this  makes  no  sobstantial  difference.] 
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woTinders,  the  former  as  well  as  the  latter,  ought  to  be  liable  de 
oeciso. 

Such  a  contrast  of  opinions,  in  a  book  of  law  intended  for  prac- 
tical purposes  as  the  Digest  is,  has  naturally  fatigued  the  Interpreter, 
who  being,  the  major  part  of  them,  inclined  to  consider  Justinian's 
work  as  throughout  consistent,  attempted  a  dogmatical  conciliation 
of  the  two  contradicting  fragments.  Mr.  Grueber,  who  is  the  most 
recent  writer  on  this  matter,  thus  explains  his  opinion : — 

'  The  facts  of  the  case  are  apparently  the  following :  A  wounds 
the  slave  of  another  person  mortally,  but  before  the  slave  dies  B 
comes  and  kills  him,  e.  g.  by  cutting  off  his  head.  It  natunJly  fol- 
lows that  B  is  liable  under  the  first  chapter,  whereas  A  is  uable 
only  under  the  third  chapter  for  wounding  the  slave ;  for  though 
from  the  nature  of  the  wound  death  must  necessarily  have  re- 
sulted, yet  in  this  case  the  death  of  the  slave  was  caused  by  the 
subsequent  act  of  decapitation.  This  view  which,  as  we  learn  from 
the  passage,  is  concurred  in  by  Celsus,  Marcellus  and  XJlpian,  un- 
derlies also  the  decision  in  15,  §  i,  h.  t.,  where  XJlpian,  in  narmony 
with  Julian,  states  that  a  person  who  had  mortally  wounded  a 
slave,  who  was  afterwards  killed  by  the  fall  of  a  house  or  by  ship- 
wreck, will  be  liable  under  the  third  and  not  the  first  chapter  of 
the  iex.  There  is,  however,  another  pa49sage  of  Julian,  51  pr., 
which  at  first  sight  seems  to  express  a  different  view,  and  which 
has  induced  several  writers  to  assert  that  it  contradicts  the  frag- 
ment we  are  considering.  There  also  a  case  is  supposed,  in  whidi 
a  slave  who  was  mortally  wounded  by  one  person  was  afterwards 
wounded  by  another  in  consequence ;  but  here  both  the  persons  are 
declared  to  be  liable  under  the  first  chapter.  A  careful  examination 
of  this  passage,  however,  shows  that  it  was  only  caused  in  concur- 
rence with  the  wound  already  inflicted  on  the  slave,  that  his  death 
followed  earlier  ("  ut  maturing  interficeretur  ")  than  was  expected  frt>m 
the  first  wound.  Accordingly  both  the  wounds  were  necessary  to 
effect  the  death  just  at  the  Ume  when  it  happened,  and  therefore 
both  the  delinquents  are  liable  for  having  kill^  the  slave  ^.' 

In  this  point  of  his  work  the  learned  author  accepts  Vange- 
row's  opinion  without  taking  into  account  the  difficulties  to  which 
it  is  exposed.  He  exaggerates  the  importance  of  the  moment  in 
which  the  death  of  the  slave  takes  place.  According  to  him,  in  fr. 
II,  §  3,  the  second  blow  kills  instantly — like  a  decapitation — and  so 
breaks  the  causal  connection  between  the  first  blow  and  the  death  ; 
in  fr.  51  pr.,  on  the  contrary,  it  does  not  kill  instantly^  but  simply 
causes  the  slave's  death  to  take  place  sooner  than  it  would  have  done 
if  there  had  been  no  second  blow.  The  distinction,  however,  can  be 
maintained  neither  logically  nor  with  reference  to  the  text.  The 
texts  do  not  make  such  distinctions  as  Mr.  Orueber  says  between 

*  op.  dt.  p.  36. 


180  The  Law  Quarterly  Review.  [No.  xiv. 

the  second  wound  spoken  of  in  fr.  ii,  §  3,  and  that  in  fr.  51  pr., 
and  even  if  we  could  grant  some  importance  to  the  two  different 
expressions — po^fea  exanimaverit  and  matnrius  interficeretur,  the 
causal  connection  would  be  broken  in  £r.  51  pr.  as  well  as  in 
fr.  II,  §  3.  But  what  is  more  important,  Mr.  Grueber  overlooks 
another  fragment  of  the  Digest  which  clearly  shows  that  in  the 
case  considered  by  Julianus  in  fr.  51  pr.  the  second  blow  was 
immediately  followed  by  death.  I  mean  fr.  51,  §  2,  that  runs  as 
follows : — 

*  Aeslifnatio  autem  perempti  nan  eadem  in  utriu^que  persona  fitt :  nam 
qui  prior  vulneravit  t-antum  praestabit  quanto  in  anno  proximo  homo 
plurimi  fuerit  repefitis  ex  die  vulneris  trecentnm  eexaginta  qiiinque  diebue^ 
posterior  in  id  tenebifnr  quanti  homo  plurimi  venire  poferit  in  anno 
proximo  quo  vita  excessit^  in  quo  pretium  quoque  hereditatis  erii^ 

If  Julianus  said  that  the  second  wounder  in  fr.  51  pr.  tenebitur 
quanto  in  anno  proximo  homo  plurimi  fuerit^  this  is  the  most  clear  proof 
that  the  second  blow,  in  the  case  under  consideration,  had  precisely 
the  effects  which  Yangerow  and  Grueber  would  assign  only  to  that 
spoken  of  in  fr.  ii^  §  3,  for  as  it  appears  from  fr.  21,  §  i,  it  was 
Julian's  opinion  that  'the  year  to  be  taken  into  account  when 
assessing  the  highest  value  of  the  slave  was  to  be  reckoned  back- 
wards from  the  moment  the  deadly  wound  had  been  inflicted.' 
Grueber's  opinion  cannot  consequently  be  accepted. 

Professor  Ferrini  rejecting  all  theories  propounded  till  nowadays 
has  attempted  a  new  explanation  of  the  two  fragments.  The 
case  made  by  Julianus  in  fr.  51  pr.  must  in  his  opinion  be  con- 
sidered under  a  different  point  of  view  from  that  considered  in 
fr.  1 1,  §  3.  '  Julianus  thought/  says  he^, '  that  in  the  case  of  a  slave 
wounded  with  such  a  wound  as  generally  produces  death  and  who 
is  afterwards  killed  by  another  person,  it  is  always  doubtful  to 
whom  the  death  can  be  ascribed.  The  first  blow  might,  owing  to 
the  strong  constitution  of  the  slave  or  to  other  favourable  circum- 
stances, have  been  cured ;  the  second  would  not  have  produced  the 
death  of  the  slave  if  be  had  not  already  been  infirm,  owing  to  the 
preceding  blow.' 

Fi^'  5i>  §  1  affords,  at  first  sight,  a  solid  argument  in  favour  of 
this  opinion : — 

^Idque  est  consequens  auctoritati  veferum,  qui  cum  a  pluribus  idem 
servus  ita  vulneratus  esset  ut  non  pareret  cuius  iefu  perissef,  omnes 
lege  Aquilia  teneri  ivdicaverunt' 

Nevertheless  on  thorough  consideration  the  new  opinion  cannot  be 
maintained.    First  of  all,  are  we  sure  that  §  i  occupied  in  Julian's 

'  op.  oit.  p.  afi 
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libri  (figeMtorum  the  same  position  it  has  in  the  Corpus  Juris?  It 
might  be  otherwise,  but  Professor  Ferrini  assumes  it  as  sure.  He 
begins  stating  that  a  wound  qua  cerium  essel  aliquem  vita  excessurum 
is  a  wound  capable  generally  of  causing  a  slave  to  die.  That  is 
going  a  little  too  far.  Why  should  the  jurist  speak  of  a  wound  as 
certain  to  have  a  fatal  result,  if  he  meant  only  a  wound  not  neces- 
sarily mortal,  but  capable  of  causing  death?  True  it  is  that 
practically  it  is  very  difficult  to  determine  the  absolute  fatality  of 
a  wound,  but  it  is  also  true  that  every  reasoning  requires  a  fact, 
real  or  supposed,  to  start  from.  On  the  other  hand,  it  very  often 
occurs  that  a  juridical  theory  breaks  down  under  the  difficulties  of 
practical  applications,  as  law  is  rigid  and  formulated  whilst  life  is 
varied  and  changeable.  Let  us  accept  for  an  instant  Ferrini's 
opinion,  then  how  could  we  explain  fr.  1 1,  §  s  ? — 

'  Sed  si  plures  servum  percusseritUt  utrum  amnes  quasi  occiderint  te- 
neantur^  videamus,  et  si  quidem  apparet  cuius  ictu  perierit^  ille  quasi 
occiderit  tenetur:  quod  si  non  apparet^  omnes  quasi  occiderint  teneri 
lulianus  aity  et  si  cum  uno  agitur^  caeleri.non  liberantur:  nam  ex  lege 
Aquilia  quod  alius  praestitit  ahum  non  relevat^  cum  sit  poena,* 

It  is  here  stated  by  Ulpian  in  what  case  Julianus  thought 
that  the  principles  of  complicity  came  in  and  how  they  did.  May 
we  say  that  in  f r.  51  pr.  non  apparel  cuius  ictu  servus  perierit?  On 
the  contrary  the  jurist  starts  from  the  supposition  that  the  slave 
was  definitively  killed  by  the  second  blow.  Let  us  even  suppose 
that  this  fragment  does  not  exist,  what  is  to  be  understood  by 
Ferrini's  complicity:  a  subjective  one,  a  conspiracy  among  the 
wounders  ?  Such  complicity  is  quite  disregarded  in  suing  under 
the  Aquilian  Statute.  K  he  intends  an  objective  complicity,  then 
it  is  excluded  by  the  supposition  made  by  the  jurist  that  the  first 
blow  is  deadly. 

We  cannot  then  accept  even  Ferrini's  theory,  and  the  contra- 
diction of  the  two  fragments  remains.  Besort  to  such  ingenuous 
explanations  as  that  given  by  the  Glossa  ^  is  not  allowed  nowadays. 
If,  according  to  it,  we  said  that  fr.  1 1 ,  §  3  did  not  consider  the  case  of 
a  first  deadly  wound,  the  application  of  the  law  would  be  by  fiEur 
easier^  but  the  scientific  study  of  it  would  not  gain  anything  by 
doing  so. 

We  believe  that  one  must  never  forget  that  the  Corpus  Juris  is  a 
mosaic  made  out  of  fragments  of  numerous  works  belonging  to  dif- 
ferent ages  and  very  different  men,  and  that  it  was  composed  in  a 
very  short  time,  so  that  even  to  professors  and  lawyers  greater  than 
those  to  whom  the  work  was  intrusted,  it  would  have  been  impossible 
to  avoid  little  theoretical  discordances.    The  contrast  of  opinions 

^  Hie  opinion  of  the  Oloaia  ii  agreed  upon  by  the  latest  Byiantini :  ■•  Fenini,  op.  cit.  347. 
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arising  by  the  comparison  of  the  two  fragments  before  us  is  one 
of  them. 

But  such  a  historical  solution  as  already  hinted  by  Pemice^ 
seems  at  first  sight  to  contradict  the  opinion  expressed  by  the  same 
Julianus  in  fr.  15,  §  i : — 

*  Si  sermis  vulneratus  mortifere  postea  ruina  vel  naujragio  vel  alio  ictu 
maturing  perierit^  de  occm  agi  non  posse^  sed  quasi  de  vulnerato,  sed  si 
manumissus  vel  alienatus  ex  vulnere  periit^  quasi  de  occiso  agi  posse 
lulianus  ait.^ 

Gliick^  has  supposed  that  Julian  changed  his  opinion,  but  this  can- 
not be  admitted,  for,  as  Professor  Ferrini  justly  observes,  *the  latest 
critical  studies  on  the  use  o{  the  fimtes  in  Paulus'  CommentariiTendeT 
it  impossible:  Ulpianus  in  writing  fr.  15,  §  i,  as  well  as  fr.  11,  had 
before  himself  the  same  eighty-sixth  of  Julian's  Digesta^'  The  real 
truth  is  that  the  case  put  in  fr.  51,  §  s  is  quite  diiSerent  from  that 
contemplated  in  fr.  15,  §  i  ;  the  former  of  them  supposes  that  a 
slave  mortally  wounded  comes  by  his  death  owing  to  a  second  blow 
inflicted  upon  him  by  another ;  in  the  case  of  the  latter  we  have  a 
wound  which  would  have  caused  death,  but  before  this  took  place 
an  unforeseen  misfortune  (ruina  vel  naufragium)  puts  an  end  to  the 
wounded  slave  s  existence.  It  suffices  to  remember  the  Roman  ideas 
on  fate  and  fortune  to  understand  that  the  two  cases  would  present 
themselves  with  quite  different  features  to  the  Roman  jurist.  Con- 
templating the  case  considered  in  fr.  15,  §  i,  Julian  maintained  that 
the  action  ought  to  be  ex  vulnerato,  for  the  nurui  and  naufragium  were 
to  him  as  something  unavoidable,  breaking  the  causal  connection 
between  the  wound  and  the  death.  This  having  not  taken  place 
before  the  ruina  is  considered  as  if  it  never  could  have  happened, 
and  consequently  the  wounder  cannot  be  held  responsible  on  the 
ground  that  the  death  would  have  happened  necessarily.  Fr.  15, 
§  I  is  then  by  no  means  in  contradiction  with  fr.  51  pr. 

It  suits  our  purpose  here  to  go  back  to  the  general  principles 
regarding  the  actiones  legis  Aquiliae.  Among  the  requirements  for 
bringing  an  Aquilian  action,  one  has  a  special  interest  in  our  case, 
namely  the  necessity  on  the  part  of  the  plaintiff  to  prove  that  the 
slave  had  been  killed ;  in  all  cases  considered  by  the  first  chapter  of 
the  lex,  the  plaintiff  was  obliged  to  prove  that  the  slave  had  been 
killed;  in  all  cases  considered  by  the  third  chapter  of  it,  that  he 

^  Dr.  Alfred  Pernice,  Zur  Lehre  ron  den  SaohbeBohadigangen,  nach  BomiMhen  Reehte, 
Weimar,  1867,  p.  181.  Sonach  lust  rich  Julians  Anridit  gerade  bei  Verwundongen  eine 
Ansnahme  von  der  ■onstigen  Begel  zu  machen,  wol  erklaren.  That  Julianus  started 
from  the  supposition  that  the  first  blow  was  deadly  is  also  shown  by  Schol.  7,  Bas.  7,  60 
(5,  319) :  tovt6  iariv  ^  dio^pd  rov  irap6vros  Kt^nxKalov  irp6s  fi'  $4fia  rov  it'  K€<pakaiov,  5ti 
iit€t  1)  npdrrti  wKr/yil  ovtc  jfv  1^  ifdyterfi  BayAaiftos,  dXA*  dfuplfiokos,  kvravSa  8(  1)  wp^intf  1^ 
dM6yKijf  ifjL§XX€  ipoy€vacu  rdv  vKijyipTa,  Kcd  taats  fA€$*  ^/aI/kxv. 

*  AusfQhrl.  E^laut.  x.  347.  '  Ferrini,  op.  dt.  p.  250. 
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had  been  wounded.  Let  us  examine  now  which  actions  might  be 
brought  by  the  owner  of  the  dead  slave  in  f r.  11,  §  3. 

According  to  the  communis  opinio  the  answer  is  very  easy.  He 
might  have  brought  two  actions,  one  against  the  wounder  de  vulne- 
rato  as  soon  as  the  slave  had  been  wounded,  a  second  one  against 
the  killer  after  the  slave's  death.  This  view  is,  as  the  prevalent 
one,  accepted  by  Celsus,  Marcellus  and  Ulpian.  Julianus  is  the  only 
jurist  who  did  not  accept  it.  He  wanted  to  be  a  reformer  in  this 
point  as  he  had  been  in  many  others.  As  we  have  already  noticed 
he  had  maintained,  against  Celsus,  that  the  period  of  time  within 
which  assessment  of  damage  had  to  be  made  should  be  reckoned 
back  from  the  moment  of  the  blow ;  he  went  even  further  and 
assumed  that  the  slave  who  had  received  a  blow  qua  cerium  esset 
perUurum  might  be  considered  as  dead  by  the  owner,  who  was  so 
entitled  to  bring  an  action  de  occiso  whilst  the  slave  was  still  alive. 
In  other  words,  Julianus,  as  well  as  all  other  jurists,  admitted  in 
general  the  possibility  of  a  deadly  wound,  and  simply  differed  from 
them  inasmuch  as  he  assumed  it  as  a  sufficient  condition  for 
bringing  an  actio  de  oceiio.    Ulpian's  words  in  fr.  15,  §  i : — 

'  Haee  ita  tarn  varie  quia  verum  est  eum  a  te  occimm  tune  cum  vtU- 
nerabas,  quod  mortuo  eo  demum  apparuit;  at  in  superiore  non  e$t  pasM 
ruina  apparere  an  nt  occisus' 

comment  on  Julian's  opinion  with  reference  to  the  common  opinion, 
and  not  according  to  the  special  view  propounded  by  the  compiler 
of  the  Edictum  Perpetuum,  which  was  rejected  by  Ulpian,  Celsus 
and  Marcellus  (fr.  11,  §  3,  h.  t.). 

The  attempt  made  by  Julianus  was  certainly  exposed  to  prac- 
tical difficulties^  though  a  very  Uberal  one,  but  this  does  not  make 
against  our  theory ;  on  the  contrary  it  confirms  it,  as  we  are  told 
that  the  most  part  of  jurists  did  not  agree  with  Julianus.  Besides 
it  must  not  be  overlooked  that  Julian's  opinion  was  addressed  to 
a  very  limited  number  of  cases,  for  if  the  first  wound  was  slight 
the  question  could  not  arise,  if  it  had  been  deadly  it  would  very 
seldom  have  been  followed  by  another.  But  the  most  forcible  argu- 
ments are  textual ;  we  cannot  expose  them  more  clearly  than  by 
translating  Ferrini's  account  of  them  ^. 

*  Undoubtedly,'  he  says,  'Pemice's  opinion  may  be  supported  by 
many  exegetical  arguments.  The  opinion  manifested  by  Ulpian  in 
fr*  1I9  §  3)  belongs,  as  he  expressly  avows,  to  Celsus,  frt)m  whom 
Marcellus  borrowed  it.  Now  it  is  known  that  Celsus  very  often 
entertained  opinions  opposite  to  those  supported  by  Julianus,  and 
that  even  in  this  matter  the  two  great  contemporaries  were  at 
variance  (fr.  21,  §  i,  h.  t;  D.  IX,  4,  2,  i).    Marcellus  criticises 

^  op.  cit.  p.  249. 
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Julianus'  opinions,  and  not  only  in  his  Notes  to  him,  and  tries  to 
limit  their  efficacy  (see  e.  g.  fr.  27,  §  3,  h.  t.).  In  composing 
fr.  1 1  Ulpianus  had  under  his  eyeb  Julianus'  text  preserved  to  us  in 
fr.  51,  h.  t.,  and  this  is  proved  by  the  fact  that  the  quotation  from 
Julianus  in  fr.  1 1,  §  a  corresponds  to  §  i  in  fr.  51.  Besides  Julianus 
is  quoted  in  all  paragraphs  of  fr.  11,  except  the  §  3  from  which  the 
question  arises.  The  opinion  maintained  in  this  paragraph  is  at- 
tributed to  Celsus  and  Marcellus,  so  it  is  very  difficult  to  suppose 
that  Julianus  acceded  to  it,  the  more  so  considering  that  Ulpian's 
fragment,  even  in  the  form  it  has  in  the  Corpus  Juris,  preserves 
vestiges  of  an  ancient  controversy : — 

quod  el  Marcello  videtur  £T  EST  PROBABILIUS. 
If  the  opinion  adopted  by  Marcellus  was  the  more  probable^  there 
must  have  been  anoUier  opinion  which  Ulpian  thought  less  probable. 
At  least  in  reading  fr.  51  pr.  it  is  very  easy  to  perceive  that  Julian 
was  expounding  a  theory  of  his  own,  of  which  he  tries  to  persuade 
the  reader.' 

It  is  strange  that  after  collecting  so  clearly  the  main  arguments 
in  favour  of  the  prevalent  opinion  the  clever  Romanist  should  repel 
it.  He  is  induced  to  disregard  the  arguments  collected  because  of 
fr*  1 5>  §  I  f  but,  it  being  proved,  as  he  himself  admits,  that  in  fr.  15 
another  case  is  considered,  how  can  they  be  disregarded  ?  Professor 
Ferrini's  new  theory  is  supported  by  arguments  by  far  less  con- 
vincing, and  cannot  be  maintained  against  Pemice's  any  more  than 
Grueber's  earlier  theory. 

The  two  recent  writers  have  then  thrown  no  new  light  on  the 
matter,  and  our  opinion  may  still  live  prosperously  in  spite  of  the 
premature  death  knell  ^. 

G.  Pacohioni. 

*  The  praotioftl  lolatioii  of  the  controTeny  ii  quite  different  from  the  icientifio  in 
regard  to  Justinian's  compilation.  The  writers  are  generally  inclined  to  accept  Ulpianus 
opinion,  but  considering  tne  progress  of  medicine  in  our  age  we  think  Julian  s  theory  is 
to  be  preferred.    See  Castellari,  Arch.  Giur.  xzii.  p.  356  and  following. 

[I  am  not  sufficiently  versed  in  the  Digest  to  have  a  decided 
opinion  as  to  what  Julianus  was  capable  of.  But  I  cannot  help 
thinking  that  a  Roman  lawyer  who  held  that  an  action  would  lie 
for  killing  a  man  before  the  man  was  dead  would  have  seemed  to 
his  colleagues  capable  de  tout;  and,  with  all  deference  to  specialists 
in  Roman  law,  I  submit  that  we  ought  to  have  stronger  and  less 
ambiguous  evidence  before  we  attribute  such  a  view  to  any  lawyer 
of  the  classical  period. — Editor.] 
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Dominion  of  Canada  consists  of  seven  organized  provinces, 
one  organized  district,  and  a  vast  extent  of  territory  sparsely 
inhabited,  and  known  as  the  North  West  Territories.  The  area  and 
population  of  the  different  provinces  vary  very  widely  as  the 
following  table  shows : — 


Area  in 

Square  Mile$. 

PopulaHon. 

Ontario          

...       101,731      ... 

1,923,228 

Quebec          

...      188,688      ... 

1,359,027 

Nova  Scotia 

...         20,909      ... 

440,572 

New  Brunswick   

...         27,174      ... 

321,233 

Manitoba       

...       123,200      ... 

65,954 

British  Columbia 

...      341,305      ... 

49,459 

Prince  Edward's  Island 

2,133      ... 

108,891 

District  of  Keewatin        ) 
North  West  Territories    J 

...  3,000,352      ... 
3,805492 

56,446 

4,324,810 

The  union  of  the  Canadian  Colonies  in  a  federation  was  a  favourite 
idea  with  individual  statesmen  from  time  to  time.  It  was  advocated 
by  Lord  Durham  in  the  Durham  Report.  More  than  once  the 
subject  was  debated  in  one  or  other  of  the  legislatures,  and  in  1858 
it  was  part  of  the  policy  of  the  Cartier-Macdonald  administration, 
but  it  was  not  until  1861  that  any  definite  steps  were  taken  to  carry 
the  suggestion  into  practical  effect.  In  that  year  the  legislature  of 
Nova  Scotia  passed  a  resolution  in  favour  of  the  union  of  the  mari- 
time provinces.  This  resolution  was  transmitted  to  the  Duke  of 
Newcastle,  then  Secretary  of  State  for  the  Colonies,  and  by  him  it 
was  forwarded  to  the  Governor-General  and  the  Lieutenant-Governors 
of  the  other  North  American  colonies.  The  Lieutenant-Governors 
conmiunicated  the  resolution  to  their  respective  legislatures,  and  the 
legislature  of  each  maritime  province  resolved  that  delegates  should 
be  appointed  to  confer  with  delegates  of  the  other  provinces,  *  for  the 
purpose  of  discussing  the  expediency  of  a  union  of  the  three  pro- 
vinces under  one  government  and  legislature.'  Up  to  this  point  the 
important  and  leading  colony  of  Canada  had  held  aloof  from  the 
proposed  union,  but  a  few  of  the  leading  politicians  fortunately  saw 
that  a  union  offered  an  opening  from  the  deadlock  that  had  occurred  in 
party  government  in  the  colony.     When  Upper  and  Lower  Canada 

^  A  portion  of  a  forthooming  work  on  '  The  Canadian  Conttitution.* 
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were  united  in  1840,  Lower  Canada  possessed  the  larger  population, 
but  in  a  few  years,  owing  to  constant  immigration,  the  population  of 
Upper  Canada  came  to  exceed  that  of  Lower  Canada  by  95o,cx)o. 
A  demand  arose  in  the  former  province  for  a  re-adjustment  of 
representation  in  the  legislature,  and  'representation  in  propor- 
tion to  population'  became  the  important  political  question  of 
the  day.  Parties  at  length  became  so  balanced  that  from,  the 
sist  May,  1862,  to  the  end  of  June,  1864,  there  were  no  less 
than  five  different  ministries  in  office,  and  the  efficient  conduct 
of  public  business  became  impossible.  Li  the  meantime  the 
Nova  Scotia  proposal  had  been  communicated  to  the  legislature, 
and  on  the  defeat  of  the  Tach^-Macdonald  ministry  in  1 864  over- 
tures were  made  by  the  opposition  to  Sir  John  Macdonald,  which 
resulted  in  the  formation  of  a  coalition  ministiy  pledged  to  the 
adoption  of  a  federal  union  of  the  colonies.  Permission  was  asked 
and  given  to  attend  the  meeting  of  the  delegates  of  the  maritime 
provinces,  which  was  held  soon  after  at  Charlottetown. 

The  conference  came  to  the  conclusion  that  a  union  of  the  mari- 
time provinces  by  themselves  was  impracticable,  but  that  a  union 
of  all  the  colonies  was  possible  and  desirable.  In  order  to  discuss 
this  wider  issue  a  second  conference  met  at  Quebec  on  the  loth 
October,  1864.  Twelve  delegates  were  present  from  Canada,  seven 
from  New  Brunswick,  five  from  Nova  Scotia,  seven  from  Prince 
Edward's  Island,  and  two  from  Newfoundland.  After  eighteen  days' 
deliberations,  72  resolutions  were  agreed  upon  as  the  basis  of  union, 
the  delegates  undertaking  to  submit  the  resolutions  to  their  respective 
legislatures,  and  to  use  every  legitimate  means  to  ensure  the  adop- 
tion of  the  scheme. 

Early  in  the  year  1865,  the  Canadian  legislature  expressed  its 
approval  of  the  Union  by  votes  of  45  to  15  in  the  Council,  and  9 1 
to  33  in  the  Assembly.  In  New  Brunswick  the  general  election 
of  1865  resulted  in  the  return  of  an  Assembly  hostile  to  the  proposal. 
The  Council  in  the  following  year  declared  for  the  Union:  the 
ministry  resigned  and  a  general  election  followed,  and  the  new 
Assembly  adopted  the  scheme.  The  hostility  of  New  Brunswick 
affected  Nova  Scotia,  but  in  1866  the  Assembly  adopted  the  Quebec 
resolutions  by  a  large  majority.  Prince  Edward's  Island  and 
Newfoundland  declined  to  enter  the  Union. 

Three  provinces  had  now  given  their  consent  subject  to  certain 
modifications  desired  by  the  two  maritime  provinces.  All  differ- 
ences were  adjusted  at  a  Conference  held  in  London  in  Dec.  1866, 
and  in  Feb.  1867  Lord  Carnarvon  introduced  a  biU  'for  the  union 
of  Canada,  Nova  Scotia,  and  New  Brunswick  and  the  government 
thereof  and  for  purposes  connected  therewith.'  The  measure  obtained 
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the  support  of  all  parties,  and  received  the  royal  assent  on  the 
a9th  March. 

The  Act  authorized  Her  Majesty  in  Council  to  declare  by  procla- 
mation that  on  and  after  a  certain  day  the  provinces  of  Canada, 
Nova  Scotia,  and  New  Brunswick  should  form  one  Dominion  under 
the  name  of  Canada.  Such  proclamation  was  issued  on  the  aand 
May,  1867,  and  the  ist  day  of  July  of  that  year  was  fixed  as  the 
date  from  which  the  Union  should  take  effect.  The  Act  made  pro- 
vision for  the  admission  of  Prince  Edward's  Island,  British  Columbia^ 
Newfoundland  and  the  North  West  Territories  into  the  Union. 
British  Columbia  was  admitted  by  Order  in  Council,  dated  the  i6th 
day  of  May,  1871,  as  from  the  aoth  July,  1871.  Prince  Edward's 
Island  was  admitted  by  Order  in  Council  dated  the  a6th  June,  1873, 
as  from  the  ist  day  of  July,  1873.  The  North  West  Territories  were 
ceded  to  Canada  by  Order  in  Council,  dated  the  24th  June,  1870. 
Some  doubt  existed  as  to  the  power  of  the  Dominion  Parliament 
to  form  new  provinces  out  of  these  territories,  and  the  Imperial  Act^ 
34  &  35  Vict.  c.  28,  was  passed  to  confer  such  power.  A  further 
Imperial  Act  (49  &  50  Vict.  c.  35)  was  passed  in  1886  to  enable  the 
Dominion  to  provide  for  the  representation  of  territories  not  forming 
part  of  any  province  in  the  Senate  and  House  of  Commons  of  Canada. 
These  last  mentioned  Acts  have  greatly  increased  the  legislative 
powers  of  the  Dominion.  Under  their  provisions  the  new  province 
of  Manitoba  was  created  in  1870,  and  provision  has  been  made 
for  the  government  of  the  Nortii  West  Territories.  Five  districts 
have  been  organized  in  the  Territories,  viz.  Keewatin,  which  has 
been  placed  under  the  lieutenant-Govemor  of  Manitoba  and  Assin- 
boia,  Saskatchewan,  Alberta,  and  Athabasca,  forming  that  portion 
of  the  territories  lying  between  Manitoba  and  British  Columbia. 

It  is  impossible  in  the  limits  of  one  article  to  give  a  detailed 
account  of  the  Canadian  Constitution.  There  is  a  popular  impression 
that  an  adequate  description  of  that  Constitution  can  be  found  within 
the  four  comers  of  the  Union  Act  of  1867,  when  as  a  matter  of  fact 
the  student  must  gather  his  information  from  six  different  sources, 
(i)  English  Statute  Law.  Beference  has  already  been  made  to 
important  statutes  relating  to  Canada  and  passed  after  1867.  (2) 
Canadian  Statutes.  The  qualification  of  electors  to  the  House  of 
Commons,  the  qualification  of  members,  the  constitution  of  the 
North  West  Territories,  the  organization  of  the  departments  of 
state  and  the  constitution  of  Courts  of  Justice  are,  for  instance, 
regulated  by  Canadian  Statutes.  (3)  Provincial  Statutes.  Though 
the  leading  features  of  the  constitutions  of  Ontario  and  Quebec  are 
found  in  the  Act  of  Union,  many  details  of  the  constitutions  of  the 
other  provinces  are  only  to  be  found  in  the  Statutes  of  the  Provinces, 
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e.g.  the  law  relating  to  the  {ranchise.  (4)  Imperial  Orders  in 
CounciL  The  most  important  Imperial  Orders  in  Council  are  those 
already  referred  to,  admitting  British  Columbia,  Prince  Edward's 
Island,  and  the  North  West  Territories  into  the  Union.  (5) 
Dominion  and  Provincial  Orders  in  Council.  These  sometimes 
contain  important  regulations.  The  Government  of  the  North 
West  Territories  is,  subject  to  the  provisions  of  the  statute-law, 
carried  on  by  a  Lieutenant-Governor  and  Council,  subject  to  Orders 
in  Council  issued  by  the  Governor-General  in  Council.  (6)  Orders 
and  rules  of  the  Dominion  Parliament  and  Provincial  Legislatures. 
(7)  Usages.  These  orders,rules  and  usages  govern  the  procedure  in  the 
Dominion  Parliament  and  the  provincial  legislatures  from  day  to 
day,  and  regulate  the  method  of  legislation. 

I.  Distribution  of  Lkoislative  Power. 

The  framers  of  the  Canadian  Constitution  in  distributing  the 
legislative  power  have  not  followed  the  United  States  principle  of 
reserving  certain  specific  subjects  to  the  central  legislature,  and 
leaving  what  remains  to  the  provincial  legislatures.  Nor  have 
they  adopted  the  opposite  principle  of  delegating  specific  subjects 
only  to  the  provinces.  Both  methods  have  been  partially  followed, 
and  an  attempt  has  been  made  to  enumerate  the  respective  powers 
of  the  Dominion  and  the  Province.  The  framework  of  the  Act  is 
briefly  as  follows.  The  Dominion  Parliament  has  a  general  power 
to  make  laws  for  the  peace,  order,  and  good  government  of  Canada, 
and  certain  subjects  are  in  addition  specifically  assigned  to  it. 
This  legislative  power  is  limited  in  two  ways:  (i)  by  the  indirect 
reservation  of  certain  matters  to  the  Imperial  Parliament ;  and  (2) 
by  the  powers  assigned  to  the  Provincial  Legislatures.  Whenever 
a  dispute  arises  regarding  the  validity  of  a  provincial  Act,  the  first 
question  the  Court  has  to  decide  is  this : — Does  the  subject-matter 
fall  within  any  of  the  matters  assigned  to  the  provinces?  If  it 
does  not,  then  the  Act  is  ultra  vires ;  but  if  it  does,  then  this  second 
question  arises  : — Whether  the  prima  facie  right  of  the  province  to 
pass  the  Act  is  not  overborne  by  the  powers  given  to  the  Dominion^, 
or  reserved  indirectly  to  the  Imperial  Parliament  ? 

That  the  whole  sphere  of  legislation  has  not  been  surrendered  by 
the  Imperial  Parliament  is  clear  from  the  following  restrictions  on 
the  legislative  powers  of  the  Dominion  and  the  provinces : — 

I.  The  Dominion  has  only  a  limited  power  of  altering  its  Con- 
stitution '.    It  cannot  apparently  abolish  either  of  the  Houses  of 

^  CUi*€na  Insurance  Co.  y.  Parton»,  45  L.  T.  N.  S.  jai ;  Bank  qf  Toronto  v.  Lamhe, 
L.  R.  la  App.  Cas.  575.  '  ^eepoH,  p.  190. 
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Parliament,  nor  can  it  alter  the  number  or  qualification  of  sena- 
tors, nor  increase  or  diminish  the  number  of  representatives  in 
the  House  of  Commons  except  within  narrow  limits.  A  province 
has  greater  power  in  these  respects  than  the  Dominion. 

2.  After  granting  a  constitution  to  a  new  province  the  Dominion 
Parliament  cannot  alter  it  \ 

3.  No  protective  duties  can  be  imposed  as  between  the 
provinces  ^. 

4.  Lands  and  public  property  belonging  to  Canada  or  the 
provinces  cannot  be  taxed  ^. 

5.  Acts  of  the  Parliament  of  Great  Britain  or  of  the  Parliament 
of  Great  Britain  and  Ireland  existing  in  any  of  the  provinces  at  the 
time  of  the  Union  can  only  be  repealed,  abolished,  or  altered  by 
Imperial  legislation  ^. 

6.  The  seat  of  the  Government  can  be  changed  only  by  Her 
Majesty  ^. 

In  the  British  North  America  Act  1867,  little  attempt  has 
been  made  to  classify  the  powers  of  the  Dominion  and  Provincial 
Legislatures  respectively.  The  91st  and  92nd  sections  contain  the 
attempted  enumeration  of  the  chief  subjects  of  legislation.  The 
former  section  relates  to  the  Dominion,  and  begins  with  a  general 
clause,  *  it  shall  be  lawful  for  the  Queen,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Commons,  to  make  laws  for 
the  peace,  order,  and  good  government  of  Canada,  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects  by  this  Act 
assigned  exclusively  to  the  legislatures  of  the  provinces,*  and  then 
*  for  greater  certainty,  but  not  so  as  to  restrict  the  generality '  of 
the  clause  just  set  out,  proceeds  to  enumerate  twenty-nine  classes 
of  subjects  over  which  the  Dominion  is  to  have  *  exclusive  authority.' 
The  92nd  section,  after  enumerating  fifteen  classes  of  subjects  over 
which  the  legislature  of  a  province  is  to  have  exclusive  authority, 
ends  with  a  general  clause  giving  to  a  province  legislative  power 
over  ^  generally  all  matters  of  a  merely  local  or  private  nature  in 
the  province.'  Several  of  the  other  sections  of  the  Act,  e.  g.  41,  65, 
93,  94,  95,  loi,  contain  very  important  provisions  regarding  legis- 
lative powers,  and  since  1867  three  important  Imperial  Acts  ®  have 
been  passed,  increasing  the  legislative  powers  of  the  Dominion. 

The  various  powers  may  be  conveniently  classified  under  17 
heads,  viz.  (i)  Amendment  of  the  Constitution  ;  (2)  Extension  and 
Formation  of  Provinces ;  (3)  Treaties ;  (4)  Public  Property ;  (5) 
Public  Debt  and  Taxation ;  (6)   State  Management  and  Admin- 

»  34  Viot.  c.  28.  8.  2.  *  B.  N.  A.  Act  1867.  ■•  lai.  ■  lb.  b.  125. 

*  lb.  B.  129.  •  lb.  8.  16. 

•  34  &  35  Vict.  o.  28 ;  38  &  39  Vict.  c.  38  j  49  &  50  Vict.  c.  35. 
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istration ;  (7)  Administration  of  Justice ;  (8)  Status ;  (9)  Educa- 
tion ;  (10)  Property  and  Civil  Rights  ;  (i  i)  Trade  and  Commerce ; 
(la)  Monopolies  ;  (13)  Money  and  Banking ;  (14)  Agriculture ;  (15) 
Immigration;  (16)  Local  Affairs  ;  (17)  Alteration  of  laws  existing 
at  the  time  of  the  Union. 

I.  Powers  relating  to  the  Constitution. 

The  Dominion  has  no  control  over  the  office  of  Governor-General, 
though  his  salary  is  borne  by  Canada.  The  Lieutenant-Governors 
lure  appointed  by  the  Governor-General  on  the  advice  of  his  ministers, 
and  are  removable  by  him  on  like  advice  \  The  Parliament  may 
provide  for  the  representation  of  new  provinces  *,  and  of  territories 
not  within  a  province^  in  the  Senate,  and  fix  the  number  of 
senators  requisite  to  form  a  quorum  ^ 

As  regards  the  House  of  Commons  the  Dominion  has  power  to 
legislate  on  the  distribution  of  seats,  the  qualifications  and  dis- 
qualifications of  members,  the  voters  at  elections,  the  oaths  to  be  taken 
by  voters,  the  powers  and  duties  of  returning  officers,  the  pro- 
ceedings at  elections,  the  trial  of  election  petitions,  the  vacating  of 
seats,  and  the  execution  of  writs  for  new  elections.  It  may  make 
provision  for  the  absence  of  the  Speaker,  and  subject  to  the  condi- 
tions laid  down  by  the  Act  it  may  adjust  the  representation  after 
every  decennial  census. 

A  province  has  a  general  power  to  amend  its  constitution, 
except  as  regards  the  office  of  Lieutenant-Governor  ^  The  effect 
of  this  provision  is  that  a  provincial  legislature  has  not  only 
similar  powers  to  those  enumerated  above  as  belonging  to  the 
Dominion,  but  it  may,  in  case  the  legislature  consists  of  two  houses, 
abolish  either  house.  The  ^  powers  of  the  provincial  legislature 
are  however  limited  by  several  provisions  in  the  Act  of  Union. 
For  instance,  the  provisions  relating  to  Appropriation  and  Tax 
Bills,  the  recommendation  of  money  votes,  the  assent  to  bills,  and 
the  disallowance  of  Acts  *,  are  binding  on  all  the  provincial  legis- 
latures, and  cannot  be  altered  except  by  the  Imperial  Parliament. 
Apart  from  the  abolition  of  either  house,  the  power  of  amending 
the  constitution  practically  gives  the  provinces  the  right  of  deter- 
mining the  number,  qualification,  and  election  of  members  of  the 
legislaturo. 

By  the  38  &  39  Vict.  c.  38,  the  Imperial  Parliament  authorized 
the  Dominion  Parliament  to  define  by  Act  the  privileges  to  be 
enjoyed  by  the  Senate  and  House  of  Commons,  and  by  the  members 
thereof,  provided  such  privileges  did  not  exceed  those  enjoyed  by 

>  B.  N.  A.  Act>  u.  92;  The  LHelUer  Com,  Todd  d.  405.         '  34  4  35  Vict  c  a8. 
'  49  *  50  Vict.  c.  35.  *  B.  N.  A.  Act  1B67,  s.  35.  »  lb.  ■.  9a  (i). 

•  lb.  B.  90. 


April,  i888.]  The  Canadian  Constitution.  191 

the  House  of  Commons  in  England  at  the  passing  of  such  Act. 
No  reference  was  expressly  made  in  the  Union  Act  to  the 
privileges  of  the  Provincial  Legislatures,  and  when  Ontario  in 
the  Session  1868-9  passed  an  Act  conferring  on  its  Legislative 
Assembly  the  same  privileges  as  were  enjoyed  by  the  Dominion 
House  of  Commons,  the  validity  of  the  Act  was  doubted.  The 
opinion  of  the  law  officers  of  the  Crown  in  England  was  then  taken, 
and  as  they  held  that  the  Act  was  ultra  vire9^  it  was  disallowed. 
The  view  of  the  English  law  officers  did  not  meet  with  general 
support,  and  when  Quebec  in  1870,  British  Columbia  in  187 1,  and 
Ontario  in  1876  passed  similar  Acts,  they  were  allowed  to  come  into 
operation.  Hie  provisions  of  the  Quebec  Act  regarding  the  sum- 
moning of  witnesses  came  before  the  Courts  in  Ex  parte  JDantereau  ^, 
and  the  appeal  side  of  the  Quebec  Court  of  Queen's  Bench  held 
that  a  power  of  summoning  witnesses  was  necessarily  incident  to 
the  powers  of  a  legislature,  and  that  a  provincial  legi^ture  had  '  a 
right  to  exercise  such  powers  and  privileges  as  were  mere  incidents 
of  the  powers  specifically  vested  in  them,  and  without  which  they 
could  not  probably  exercise  the  duties  devolving  upon  them.'  la 
Landers  v.  Woodworth  \  the  Supreme  Court  of  Canada  held  that  in 
the  absence  of  express  legislation  the  Legislative  Assembly  of  Nova 
Scotia  had  no  power  to  remove  one  of  its  members  for  contempt 
unless  he  was  actually  obstructing  the  business  of  the  House.  It 
would  therefore  seem  (i)  that  a  provincial  legislature  has  apart 
from  provincial  legislation  those  implied  powers  and  privileges 
which  are  absolutely  essential  for  the  discharge  of  its  duties ;  and 
(a)  that  any  other  privileges  cannot  be  enjoyed  or  exercised  in 
the  absence  of  legislation.  The  validity  of  such  legislation  might 
be  supported  on  one  of  two  grounds,  viz.  (i)  the  power  of  amending 
a  provincial  constitution,  a  view  taken  by  Sanborn,  J.  in  Ex  parte 
Daneereau ;  (2)  the  powers  possessed  by  each  province  at  the  time 
of  the  Union,  inasmuch  as  the  Union  Act  has  not  taken  away  all 
of  such  powers. 

a.  Extension  and  formation  of  Provinces. 

The  Dominion  Parliament  may  (i)  extend  the  limits  of  a  pro- 
vince with  the  consent  of  the  legislature  of  such  province  ^ ;  (2} 
establish  new  provinces  and  provide  for  the  constitution  and 
administration  of  such  provinces ;  and  ^  (3}  provide  for  the  govern- 
ment of  any  territory  not  within  the  limits  of  any  province. 
Under  this  last-mentioned  power  provision  has  been  made  for  the 
government  of  the  North  West  Territories. 

>  10  L.  C.  Jurist  a  10;  2  Cart.  165.  '  Cui.  S.  C.  R.  158 ;  2  Cart.  220. 

*  34  Vict.  c.  a8.  *  lb. 
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3.  Treaties. 

No  treaty-making  power  has  been  conferred  on  the  Dominion, 
but  the  Canadian  Parliament  may  exercise  all  powers  necessary  for 
performing  the  obligations  of  Canada,  or  of  any  province  thereof  as 
part  of  the  British  Empire,  towards  foreign  countries  arising  under 
treaties  between  the  empire  and  such  foreign  countries  ^. 

4.  Public  Property. 

*The  Public  Property'  of  the  Dominion  is  placed  under  the 
Dominion  Parliament,  whilst  a  provincial  legislature  has  'the 
management  and  sale  of  the  public  lands  belonging  to  the  province 
and  of  the  timber  and  wood  thereon*/  Under  the  head  of  pro- 
vincial property  is  included  the  banks  and  beds  of  rivers  ^. 

5.  Public  Debt  and  Taxation. 

(a)  The  Public  Debt  of  Canada  is  under  the  jurisdiction  of  the 
Dominion*.  The  Dominion  may  borrow  on  the  -public  credit '^j' 
and  a  province  on  the  *  sole  credit  of  the  province  ^' 

(b)  Direct  Taxation  within  the  province,  for  the  purpose  of 
raising  a  revenue  for  provincial  purposes,  is  the  exclusive  function 
of  a  province.  The  meaning  of  *  direct '  taxation  was  discussed  in 
A.  G.for  Quebec  y.  Queen  Insurance  Company*^ ^  and  in  the  more  recent 
case  of  The  Bank  of  Toronto  v.  Lambe  ®.  In  the  former  case  a  Quebec 
Act  requiring  insurance  offices  other  than  marine  offices  to  take 
out  a  licence  in  every  year,  and  pay  for  such  licence  by  an  adhesive 
stamp  affixed  to  every  policy  or  receipt,  was  held  ultra  vires  inasmuch 
as  it  was  in  reality  a  Stamp  Act,  and  therefore  imposed  an  indirect 
tax.  In  the  latter  case  a  Quebec  Act  imposing  a  tax  on  banks 
varying  in  proportion  to  the  paid  up  capital,  and  on  Insurance 
Companies  based  on  a  sum  specified  in  the  Act,  was  held  to  be 
valid  on  the  ground  that  the  Act  was  designed  to  impose  the  tax 
finally  on  the  Corporations  who  had  to  pay  it,  though  it  was 
possible  that  the  Corporations  might  circuitously  recoup  them- 
selves out  of  the  pockets  of  their  customers.  The  tax  need  not 
necessarily  be  for  general  provincial  purposes  ^,  and  it  is  immaterial 
that  the  persons  taxed^are  not  domiciled  in  the  province  ^®. 

One  restriction  exists  on  the  power  of  a  province  to  impose 
direct  taxation :  it  cannot  tax  the  income  of  Dominion  officers 
residing  in  the  province.    To  do  so  would  be  to  lower  the  salaries 

*  B.  N.  A.  Act,  §.  13a.  ■  lb.  8.  9a  (5).  '  i?.  V.  RoberUon,  6  C.  S.  C.  5a. 
B.  N.  A.  Act,  1.  91  (I).                   »  lb.  8.  91  (4).  •  lb.  9a  (3). 

^  16  C:  L.  J.  N.  S.  198  ;  L.  K.  3  App.  Ca.  109a  *  L.  R.  la  App.  Ca.  575. 

•  Dote  V.  Black,  L.  R.  6  P.  C.  a7a.  *•  Bank  of  Toronto  r.  Lambe,  supra. 
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of  such  officers,  and  by  section  91  (8)  of  the  Union  Act  the 
Dominion  has  the  sole  power  of  regulating  the  salaries  of  its 
officials  ^. 

(c)  Indirect  Taxation.  The  Provinces  are  authorized  to  impose 
'  shop,  saloon,  tavern,  auctioneer,  and  other  licences,  in  order  to  the 
raising  of  a  revenue  for  provincial,  local,  or  municipal  purposes  *.' 
All  other  indirect  taxes  can  be  levied  by  the  Dominion  alone,  sub- 
ject to  the  condition  that  no  protective  duty  be  levied  as  between 
provinces  ^.  The  powers  of  a  province  to  impose  the  above  licences 
are  extended  by  the  powers  referred  to  afterwards  to  regulate 
'  municipal  institutions,'  as  the  maintenance  of  order  in  towns,  and 
the  prevention  of  intemperance  imply  restrictions  on  the  sale  of 
liquors  which  may  be  best  affected  by  licences.  The  raising  of 
taxes  by  means  of  licences  is  a  limitation  of  the  Dominion  right  of 
legislating  on  '  trade  and  commerce.' 

6.  State  Management  and  Administration. 

Under  this  head  may  be  classified  the  following  matters  : 

i.  Public  Safety.  The  Dominion  has  sole  jurisdiction  in  matters 
relating  to  (a)  the  Militia,  Military  and  Naval  Service  and  Defence^, 
(b)  Quarantine. 

ii.  Public  Works  and  Means  of  Communication. 

To  the  Dominion  is  assigned : 

(a)  The  Postal  Service  *. 

(b)  Navigation  and  Shipping  *. 

(c)  Ferries  between  a  province  and  any  British  or  foreign  country, 
or  between  two  provinces ''. 

(d)  lines  of  Steam  or  other  ships,  railways,  canals,  telegraphs, 
and  other  works  and  undertakings  connecting  a  province  with  any 
other  province,  or  extending  beyond  the  limits  of  a  province  ®. 

(e)  Lines  of  steamships  between  the  province  and  any  British  or 
foreign  country  ®. 

(/)  Such  works  as,  although  wholly  situate  within  a  province, 
are  before  or  after  their  execution  declared  by  the  Parliament  of 
Canada  to  be  for  the  advantage  of  two  or  more  provinces  ^®. 

The  Provinces,  on  the  other  hand,  have  legislative  jurisdiction 
over '  local  works  and  undertakings,*  not  coming  within  the  last 
three  classes  ^^. 

(^)  The  establishment  and  maintenance  of  marine  hospitals  are 
assigned  to  the  Dominion ;  all  other  kinds  of  hospitals,  as  well  as 


Lephrohon  t.  City  of  Ottawa,  a  Ont.  App.  H.  5aa. 
B.  N.  A.  Act,  8.  9a  (9).  >  lb.  B.  135.  *  n 

lb.  8.  91  (10).        '  lb.  8.  91  (13).        •  lb.  8.  9  a  (10). 


*  B. N.  A.  Act,  8.  9a  (9).  >  lb.  8.  135.  *  lb.  8.  91  (7).  ■  lb.  8.01  (5). 

"  lb.  8.  91  (13)         •  lb.  8.  9a  (10).        •  lb.        *•  lb.        ^*  lb. 
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asylums    aod    charities   for   a   province,  are    placed    under  the 
province  ^. 

iii.  Matters  of  State  Management. 

The  Dominion  has  sole  jurisdiction  over : 

{a)  The  sea  coast '. 

(b)  Beacons,  buoys,  lighthouses,  and  Sable  island  ^. 

(c)  Inland  Fisheries.  As  regards  fisheries,  the  Dominion  powers 
do  not  extend  over  the  bed  of  a  river,  nor  can  they  affect  the 
rights  of  individuals  therein.  They  are  limited  to  the  regulation, 
protection,  and  preservation  of  fisheries,  and  therefore  the  grant 
of  a  right  to  fish  in  a  provincial  river  was  held  invalid  ^. 

{a)  The  Census  *. 

(i)  Statistics*. 

{c)  Weights  and  measures  ^. 

iv.  The  Civil  Service.  The  Dominion  and  the  Provinces  may 
pass  laws  necessary  for  carrying  on  the  administration  and  de- 
partments of  State  within  the  Dominion  and  the  Provinces  respec- 
tively. Several  sections  of  the  Union  Act  refer  to  the  Dominion 
Civil  Service.     The  Dominion  may 

(a)  Fix  and  provide  for  the  salaries  of  the  Governor-General  and 
the  Lieutenant-Governors  ^. 

{b)  Fix  and  provide  the  salaries  and  allowances  of  civil  and 
other  officers  of  the  Government  ®. 

(c)  Fix  and  provide  the  salaries,  allowances,  and  pensions  of  the 
Judges  of  the  Superior,  District,  and  County  Courts  (except  the 
courts  of  probate  in  Nova  Scotia  and  New  Brunswick),  and  of 
Admiralty  Courts  in  cases  where  the  Judges  are  paid  by  salary  ^®. 

To  the  Provinces  is  given  the  legislative  powers  regarding  *  the 
establishment  and  tenure  of  provincial  officers  and  the  appointment 
and  payment  of  provincial  officers  ".' 

7.  The  Afl  ministration  of  Just  ice. 

The  relations  of  the  Dominion  and  the  Provinces  to  the  adminis- 
tration of  justice  may  be  considered  under  the  heads  of  (i)  the 
constitution  and  procedure  of  Courts,  (2)  the  appointment  of  Judges, 
(3)  Criminal  Law,  (4)  Prisons. 

i.  The  constitution,  maintenance,  and  oi^ganization  of  Civil  Courts, 
including  procedure  in  civil  matters,  in  a  province  is  assigned  to 
the  province  "  subject  to  following  Dominion  powers. 

{a)  The  Dominion  may  constitute,  maintain  and  organize  a 
general  Court  of  Appeal  for  Canada,  and  establish  any  additional 

»  B.  N.  A.  Act,  1.  91  (11)  and  s.  92  (7).  '  lb.  §.  91  (la).  »  lb.  s.  91  (9). 

*  R.  V.  Robertson,  6  Can.  8.  C.  R.  5a.  »  B.  N.  A.  Act,  8.  91  (6).  •  lb. 

'  lb.  I.  91  (17).  ■  lb.  n.  60,  105.  •  lb.  i.  91.  "  lb.  a.  100. 

"  lb.  ■.9a  (4).  "  lb.  8.  9a  (1 4). 
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courts  for  the  better  administration  of  the  laws  of  Canada  \  Under 
this  section  an  Exchequer  Court  and  a  Supreme  Court  for  the 
whole  dominion  were  established  in  1875,  and  in  1877  ^  Court 
of  Maritime  Jurisdiction  was  established  in  Ontario. 

(b)  The  Dominion  is  empowered  to  establish  a  court  for  the  trial 
of  election  petitions  ^,  and  in  1874  the  then  existing  Supreme  Pro- 
vincial Courts  were  authorized  to  try  election  petitions  in  connection 
with  the  election  of  members  of  the  Canadian  House  of  Commons. 

The  constitution  of  courts  of  criminal  jurisdiction,  including 
criminal  procedure,  is  vested  in  the  Dominion  \  subject  to  the 
limitation  that  in  so  far  as  a  province  is  invested  with  the  power 
to  make  penal  laws  referred  to  below,  it  has  an  implied  power  to 
regulate  the  procedure  for  enforcing  such  laws  ^. 

ii.  The  Governor-General  appoints  Judges  of  the  Superior,  Dis- 
trict, and  County  Courts  in  the  Provinces.  For  inferior  Courts,  the 
right  of  appointment  belongs  to  the  Province  ^,  but  a  Lieutenant- 
Governor  cannot,  in  the  absence  of  a  statutory  power,  appoint 
justices  of  the  peace,  inasmuch  as  he  is  not,  like  the  Governor- 
General,  authorized  to  exercise  that  prerogative  of  the  Crown. 

iii.  '  Criminal  Law,  except  the  constitution  of  courts  of  criminal 
jurisdiction,  but  including  procedure  in  criminal  matters,'  belongs 
to  the  Dominion,  subject  to  the  following  limitation  : 

*  The  imposition  of  punishment  by  fine,  penalty,  or  imprison- 
ment for  enforcing  any  law  of  the  province  made  in  relation  to  any 
matter  arising  within  any  of  the  classes  of  subjects  enumerated  in 
section  92,'  is  vested  in  a  province  ®.  A  limited  criminal  juris- 
diction is  thus  given  to  the  provinces.  This  jurisdiction  cannot 
be  used  to  enforce  a  law  of  the  province  by  declaring  Acts  to  be 
offences,  which  are  already  offences  by  ihe  Criminal  Law  of 
the  Dominion.  An  attempt  was  made  in  one  case '',  similar  to  that 
made  in  some  English  cases  ^,  to  distinguish  between  acts  called 
offences,  viz.  those  punishable  by  magistrates,  and  acts  called 
crimes,  viz.  those  punishable  on  indictment,  and  it  was  suggested 
that  the  former  acts  were  within  provincial  jurisdiction,  but  the 
decision  was  not  based  on  such  a  distinction.  It  is  in  regard  to 
temperance  legislation  that  the  most  important  questions  have 
arisen  as  to  the  criminal  jurisdiction  of  the  Provinces. 

iv.  Prisons.  The  establishment,  maintenance  and  management 
of  penitentiaries  or  prisons,  are  powers  that  can  be  exercised  by 
boiii  the  Dominion  and  the  Provinces  \ 

>  B.  N.  A.  Act,  I.  loi.  ■  lb.  8.  41.  »  lb.  s.  91  (a;). 

*  Pope  V.  Chiffith,  16  L.  C.  Juritt  169.  '  B.  N.  A.  Act,  as.  9a  (14%  96. 

•  lb.  8.  9a  (i^.  '  R,  V.  Laiorence,  45  U.  C.  Q.  B.  164. 
'  See  remarkB  of  Martin  B.  in  A.  Q,  y.  Radlofft  10  Ex.  p.  96. 

'  B.  N.  A.  Act,  M.  91  (a8),  9a  (6). 

O  % 
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8.  Statu9. 

Naturalisation,  alienB,  Indians  and  Indian  lands  reserved  for  the 
use  of  Indians  are  within  Dominion  jurisdiction^.  So  too  is 
marriage  and  divorce,  except  that  laws  relating  to  the  solemnisation 
of  marriage  within  a  province  are  to  be  made  by  such  province  ^. 

9.  Edncatimi, 

In  every  province  the  legislature  may  make  law8  in  relation  to 
education,  subject  to  the  following  conditions : 

(a)  The  rights  and  privileges  enjoyed  by  denominational  schools 
at  the  time  of  the  Union  are  not  to  be  prejudicially  aflFected. 

(4)  The  powers  and  privileges  enjoyed  by  Roman  Catholic 
Schools  in  Upper  Canada  are  extended  to  the  dissentient  schools 
of  Protestants  and  Roman  Catholics  in  Quebec. 

{c)  An  appeal  lies  to  the  Oovemor-Oeneral  in  Council  against 
any  provincial  act  or  decision  affecting  any  right  of  the  Protestant 
or  Roman  Catholic  minority  in  any  province  where  a  system  of 
separate  or  dissentient  schools  is  established. 

In  case  any  provincial  law  requisite  in  the  opinion  of  the 
Governor-General  in  Council  for  carrying  out  the  above  provisions 
is  not  made,  or  in  case  the  decision  of  the  Governor-General  in 
Council  in  any  appeal  under  the  section  is  not  duly  executed,  the 
Parliament  of  Canada  may  pass  any  laws  requisite  for  carrying  out 
the  above  provisions  or  the  decision  of  the  Governor-General  on 
any  such  appeal. 

10.  Property  and  Civil  Rights, 

'  Property  and  Civil  Rights  in  the  Province  *  are  assigned  to  the 
Provinces  ^,  and  *  bankruptcy  and  insolvency '  to  the  Dominion  *. 

The  jurisdiction  of  a  province  over  property  and  civil  rights 
within  its  limits  is  absolute,  and  therefore  the  Ontario  legislature 
was  held  to  be  within  its  powers  when  it  passed  an  Act  dividing  a 
testator's  property  in  a  way  different  to  that  provided  by  his  will. 
Property  includes  property  in  fisheries,  and  a  province  may  regulate 
the  transfer  of  rights  in  fisheries.  In  188 1  the  important  question 
arose  whether  a  debt  belonging  to  a  person  domiciled  elsewhere 
could  be  said  to  faU  within  *  property  and  civil  rights  in  the  pro- 
vince,' in  view  of  the  acknowledged  rule  that  the  locality  of  a  debt 
is  determined  by  the  domicile  of  the  creditor.  The  Ontario  Court 
of  Queen's  Bench  declined  to  limit  the  clause,  and  held  that  debts 

»  B.  N.  A.  Act.  I.  91  (24),  (25).  •  lb.  B0.  91  (26),  92  (I a). 

"  lb.  B.  92  (13).  «  lb.  B.  91(21). 
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contracted  under  a  provincial  Act  could  be  dealt  with  by  the  legis- 
lature irrespective  of  the  domicile  of  the  creditor  ^. 

Some  of  the  specific  subjects  assigned  to  the  Dominion  relate 
to  IVoperty  and  Civil  Rights,  such  as  Bankruptcy  and  Insolvency, 
Patents,  Copyright,  and  Indian  lands.  Perhaps  the  most  important 
of  these  limitations  is  that  relating  to  Bankruptcy  and  Insolvency. 
The  meaning  of  these  words  was  discussed  in  L' Union  St.  Jacques  v. 
£^lUle^,  where  it  was  held  that  they  referred  to  general  legislation 
on  the  subject.  *  The  words  describe  in  their  known  legal  sense 
provision  made  by  law  for  the  administration  of  the  estates  of 
persons  who  may  become  bankrupt  or  insolvent  according  to  rules 
and  definitions  prescribed  by  law,  including,  of  course,  the  condi- 
tions under  which  that  law  is  to  be  brought  into  operation,  the  manner 
in  which  it  is  to  be  brought  into  operation,  and  the  effect  of  its  opera- 
tion.' Hence  when  the  Dominion  passed  an  Act  relating  to  the 
liquidation  of  building  societies  in  Quebec,  and  not  applying  to  the 
whole  Dominion,  it  was  held  Mra  vires  ^. 

II.  Trade  and  Commerce. 

'  The  regulation  of  trade  and  commerce'  belongs  to  the  Dominion. 
The  difficulty  of  defining  these  words  was  admitted  by  the  Judicial 
Committee  of  the  Privy  Council  in  the  Citizens  Insurance  Company 
V.  F arsons  ^.  The  words  it  was  said  '  would  include  political  arrange- 
ments, in  regard  to  trade  requiring  the  sanction  of  parliament,  the 
regulation  of  trade  in  matters  of  inter-provincial  concern,  and  it 
may  be  that  they  would  include  general  regulations  of  trade  affec- 
ting the  whole  dominion,'  but  it  was  added  '  their  lordships  abstain 
on  the  present  occasion  from  any  attempt  to  define  the  limits  of  the 
authority  of  the  Dominion  Parliament.'  They  decided  however 
that  the  Dominion  had  not  power  to  regulate  the  contracts  of  a 
particular  trade,  such  as  the  business  of  fire  insurance,  in  a  single 
province.  The  powers  of  the  Dominion  Parliament  in  regard  to 
trade  are  limited  by  the  implied  power  that  the  provinces  have  of 
passing  laws  necessary  to  give  effect  to  the  powers  of  legislation 
expressly  conferred  on  them.  For  instance,  the  regulation  of 
'municipal  institutions'  enables  a  province  to  prohibit  the  sale  of 
articles  in  the  street  ^,  and  the  power  to  deal  with  '  local  matters ' 
was  held  to  justify  a  Quebec  Act,  imposing  qualifications  on 
persons  engaged  in  selling  drugs  and  medicines  ^. 

>  IffitkU  V.  DtmgUua,  35  U.  C.  Q.  B.  ia6 ;  37  U.  C.  Q.  B.  51. 

*  L.  R.  6  P.  G.  31.  *  McClanaghan  v.  8t.  Anne^i  Society,  24  L.  C.  J.  i6a. 
«  L.  B.  7  App.  Ca.  p.  1 1  a. 

5  Be  Sarrii  and  the  Corporation  rf  the  CUy  of  HamUton,  44  U.  C.  Q.  B.  641. 

*  Bennett  t.  Pharmaeeutieal  Aseociation  qf  Qnebee,  i  Dorions  Q.  App.  336. 
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I  a.  Monopolies. 

To  the  Dominion  is  assigned : 
(a)  Patents  of  Invention'  and  Discovery  *. 
{b)  Copyrights*. 
{c)  The  incorporation  of  banks  ^. 

Excepting  banks  a  province  may  incorporate  any  company  *  with 
provincial  objects/ 

13.  Money  and  Banking, 
The  Dominion  has  assigned  to  it : 
(a)  Currency  and  Coinage  *. 
(4)  Issue  of  paper  money  *. 
(<?)  Legal  tender  ®. 

{d)  Bills  of  Exchange  and  Promissory  Notes ''. 
{e)  Banking  and  Incorporation  of  Banks  ®. 
(/)  Savings  banks  ^. 
(g)  Interest  i«. 

14.  AgricuUnre, 

15.  Immigration, 

As  regards  agriculture  in  and  immigration  into  a  province,  con- 
current powers  of  legislation  have  been  conferred  on  the  Dominion 
and  the  Provinces,  subject  to  the  condition  that  a  provincial  law  on 
either  subject  is  only  to  be  in  force  in  so  far  as  it  is  not  repugnant 
to  any  Dominion  Act  ^^. 

16.  Local  Matters. 

The  IVovinces  have  exclusive  jurisdiction  in 

1.  *  Municipal  institutions  in  the  province".' 

2.  *  Generally  all  matters  of  a  merely  local  or  private  nature  in 
the  province  ".' 

But  it  is  provided  that  matters  assigned  to  the  Dominion 
by  section  92  are  not  to  be  deemed  local  matters  in  any  province. 
The  efforts  of  several  provinces  to  regulate  the  liquor  traffic 
by  Act  of  the  legislature,  were  questioned  on  the  ground  that 
all  such  Acts  were  illegal,  as  they  constituted  an  interference  with 
'trade;*  but  in  Hodge  v.  The  Queen^^  the  validity  of  such  Acts  was 
upheld  on  the  ground  that  they  related  to  municipal  or  local 
matters  and  were  in  the  nature  of  police  regulations.  In  another 
case^^  a  New  Brunswick  Act  authorizing  the  inhabitants  of  a  parish 
within  the  province  to  raise  a  subsidy  by  local  taxation  for  the 

»  B.  N.  A.  Act,  8.  91  (22).       »  lb.  B.  91  (23).       »  lb.  ■.  oa  (11). 

*  lb.  s.  91  C14).     *  lb.  8.  91  (15).     •  lb.  8.  91  (20).     ^  lb.  8.  91  (18). 

■  lb.  8. 91 ;  15).     •  lb.  8.  91  (19).     I"  lb.  »  lb.  8. 95. 

»^  lb.  8.  92  (8).      »»  lb.  8.  92  (16).     "  L.  R.  9  Add.  C».  117. 
"  Dow  V.  Black,  L.  K.  6  P.  C.  272. 
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construction  of  a  railway  was  a  '  local '  matter,  even  though  the 
railway  was  to  be  continued  beyond  the  province. 

17.  Alteration  of  Laws  existing  at  the  time  of  the  Union, 

Laws  existing  at  the  time  of  the  Union  can  be  altered  by  the 
Dominion  or  the  Provinces,  according  as  the  subject-matter  falls 
within  the  classes  of  subjects  assigned  to  the  Dominion  or  the 
Provinces  by  the  Union  Act,  subject  to  the  proviso  that  Acts  of  the 
Imperial  Parliament  existing  in  1867  and  applying  to  the  Provinces 
can  only  be  altered  by  such  Parliament. 

This  brief  survey  of  the  distribution  of  legislative  power  between 
the  Dominion  and  the  Provinces  would  be  incomplete  were  atten- 
tion not  called  to  the  important  principle  involved  in  the  general 
words  used  at  the  beginning  of  section  91,  and  already  quoted,  viz. 
that  if  any  matter  does  not  fall  within  any  of  the  classes  of  subjects 
assigned  exclusively  to  the  provincial  legislatures,  and  has  not  been 
reserved  directly  or  indirectly  to  the  Imperial  Parliament,  then  the 
Dominion  Parliament  may  legislate  in  regard  thereto  under  the 
general  power  *  to  make  laws  for  the  peace,  order,  and  good  govern- 
ment of  Canada.*  This  principle  was  applied  in  Russell  v.  The  Queen  ^, 
when  the  validity  of  a  temperance  law  of  the  Dominion  was  upheld. 

The  validity  of  a  Dominion  or  Provincial  Act  can  always  be 
raised  in  any  Court  of  Law,  an  appeal  lying  ultimately  by  grace  if 
not  of  right  to  the  Judicial  Committee  of  the  Privy  Council. 

n.      CONTBOL  OF  THE  PROVINCES  BY  THE  DOMINION. 

The  Governor-General  and  Privy  Council  or  Ministry  of  the 
Dominion  have  within  very  definite  limits  a  certain  degree  of 
control  over  the  Provincial  Administrations  and  Legislatures. 

I.  The  Lieutenant-Governors  are  appointed  and  are  removable 
by  the  Governor-General  acting  on  the  advice  of  his  ministers.  The 
Lieutenant-Governor  is  therefore  a  Dominion  officer,  and  is  respon- 
sible to  the  Dominion  Government  for  the  proper  discharge  of  his 
duties.  The  Dominion  ministry  is  in  turn  responsible  to  the  House 
of  Commons,  and  in  this  way  the  House  can  control  the  conduct 
of  the  Lieutenant-Governors.  The  circumstances  under  which 
Lieutenant-Governor  Letellier  dismissed  his  ministers  in  I878  in 
Quebec  .resulted  in  a  demand  being  made  for  his  dismissal.  The 
Governor-General  communicated  the  papers  on  the  question  to 
Parliament,  and  eventually  both  Houses  agreed  in  censuring  the 

^  46  L.  T.  N.  S.  889. 
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axstion  of  the  Lieutenant-Governor.  The  ministry  thereupon  advised 
his  dismissal,  but  the  Govemor-Qeneral  being  in  doubt  as  to  what 
course  he  should  take,  the  whole  matter  was  referred  to  the  Home 
Government.  The  Colonial  Secretary  in  a  despatch  dated  the  3rd 
July,  1879,  informed  the  Governor-General  that  Her  Majesty's 
Government  could  not  find  anything  in  the  circumstances  to  justify 
him  in  declining  to  follow  the  decided  and  sustained  opinion  of  his 
ministers.     The  Lieutenant-Governor  was  accordingly  removed. 

%.  As  regards  the  provincial  legislatures  every  Act  passed  must 
be  transmitted  to  the  Governor-General  who  may  within  one  year 
disallow  the  same  ^.  All  Acts  are  referred  by  the  Governor-General 
to  the  Minister  of  Justice  for  report.  Li  such  report  Acts  are  usually 
classified 

a.  As  being  altogether  iUegal  or  unconstitutional. 

b.  As  illegal  or  unconstitutional  in  part 

c.  In  cases  of  concurrent  jurisdiction,  as  clashing  with  the  legis- 
lation of  the  Dominion. 

d.  As  affecting  the  interests  of  the  Dominion  generally^. 

'  Where  a  measure  is  considered  only  partially  defective,  or  where 
objectionable  as  being  prejudicial  to  the  general  interests  of  the  Do- 
minion, or  as  clashing  with  its  legislation,  communication  should  be 
had  with  the  Provincial  Government  with  respect  to  such  a  measure, 
and  that  in  such  a  case  the  Act  should  not  be  disallowed  if  the 
general  interest  permit  such  a  course  until  the  local  government  has 
an  opportunity  of  considering  and  discussing  the  objection  taken, 
and  the  local  legislature  has  also  an  opportunity  of  remedying  the 
objects  found  to  exist  ^.'  The  above  extract  taken  from  the  paper 
drawn  up  in  1868  by  Sir  John  Macdonald,  Minister  of  Justice,  and 
approved  by  the  Privy  Council  of  Canada,  indicates  the  course  which 
has  since  been  followed  in  regard  to  provincial  legislation.  The 
report  of  the  Minister  of  Justice  after  being  approved  of  by  the 
Council  is  presented  to  the  Governor-General,  who  acts  in  accord- 
ance with  its  recommendations.  The  power  of  disallowance  has 
been  sparingly  used.  Mr.  Burinot  states  that  out  of  6000  provincial 
Acts  passed  up  to  1882,  only  33  had  been  disallowed.  From  1883  to 
1 887  inclusive  only  fifteen  Acts  have  been  disaUowed.  Some  of  these 
Acts  were  however  disallowed  on  the  4th  ground  mentioned  above, 
viz.  as  contravening  the  general  railway  policy  of  the  Dominion  as 
embodied  in  the  contract  with  the  Canadian  Pacific  Railway.  By 
that  contract  the  Dominion  undertook  that  for  20  years  from  the 
date  thereof,  no  railway  should  be  allowed  to  be  made  *  south  of  the 
Canadian  Pacific  Railway  from  ajiy  point  at  or  near  the  Canadian 

1  B.  N.  A.  Aot>  1. 90. 

'  Report  of  Sir  J.  Maodonald,  Can.  Sew.  Papers,  1869,  No.  18.  *  lb. 
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Pacific  Railway,  except  such  line  as  should  run  south-west,  or  to 
the  westward  of  south-west :  nor  to  within  fifteen  miles  of  latitude 
49""/  The  disallowance  of  the  Manitoba  Railway  Acts  has  resulted 
in  an  unsuccessful  attempt  to  construct  a  railway,  notwithstanding 
the  disallowance,  and  in  a  demand  that  provincial  Acts  shall  not  be 
vetoed  so  long  as  they  are  within  the  competence  of  the  Provincial 
l^slatures.  In  reporting  to  the  Qovemor-General  on  the  Manitoba 
Acts  of  1 885,  the  Committee  of  the  Privy  Council  say  *  the  Committee 
whilst  concmrring  in  the  report  of  the  Minister  of  Justice,  and 
humbly  advising  your  Excellency  to  disallow  each  and  every  of  the 
said  Acts,  desire  to  record  the  expression  of  their  constant  anxiety 
that  the  action  of  the  legislatures  of  the  several  provinces  of  the 
Dominion  should  be  interfered  with  under  the  power  of  disallow- 
ance reserved  to  your  Excellency  in  Council  by  the  B.  N.  A.  Act, 
1867,  as  little  as  possible :  but  that  as  in  the  case  of  these  Acts  the 
declared  policy  of  Parliament  adopted  for  the  common  weal  is  set 
at  nought,  and  local  legislation  enacted  leading  indirectly,  and 
directly  too,  to  its  frustration,  the  Committee  of  the  Privy  Council 
conceive  that  they  are  compelled  by  their  duty  to  Parliament 
humbly  to  advise  your  Excellency  to  use  the  power  in  question  ^.' 

ni.  Impebial  Contbol  oveb  Canada. 

The  Imperial  control  over  the  Dominion  and  the  Provinces  may 
be  considered  under  several  heads. 

1.  As  already  pointed  out,  the  legislative  powers  of  the  Dominion 
and  the  Provinces  do  not  exhaust  the  whole  sphere  of  legislation, 
as  several  matters  are  reserved  to  the  Imperial  Parliament. 

2.  The  Imperial  Parliament  has  a  concurrent  legislative  power 
in  regard  to  aU  matters  within  the  legislative  jurisdiction  of  the 
Dominion  or  the  Provinces.  It  was  admitted,  said  Hagarty  C.J. 
in  B.  V.  College  cf  PAysicians  and  Surgeam,  Ontario^,  *as  of  course 
was  necessary  with  the  Federation  Act  before  us,  that  if  the 
Imperial  Parliament  distinctly  legislate  for  us,  they  can  do  so  not- 
witiistandiag  any  previous  enactment  or  alleged  surrender  of  the 
power  of  exclusive  legislation  on  any  subject.'  An  attempt  was 
made  in  the  case  to  show  that  by  the  word  '  exclusive '  used  in  the 
91st  and  92nd  sections,  the  Imperial  Parliament  had  undertaken 
not  to  legislate  on  the  matters  enumerated,  but  the  Court  held  that 
*  exclusive '  as  applied  to  the  Dominion  powers  meant  '  exclusive 
of  the  Provinces,'  and  as  applied  to  the  Provincial  powers, '  exclu- 
sive of  the  Dominion.'  Since  the  Union,  at  least  twenty-seven  Acts 
have  been  passed  by  our  own  Parliament  relating  to  Canada,  the 

^  Can.  Sen.  Papen,  1885,  No.  39.  *  44  U.  C.  Q.  B.  564. 
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latest  being  the  Copyright  Act,  49  &  50  Vict.  c.  33 ;  the  Medical 
Act  1886,  49  k  50  Vict.  c.  48,  and  the  Submarine  Telegraphs  Act, 
5c  Vict.  c.  3. 

3.  By  the  Act  to  remove  doubt  as  to  the  validity  of  Colonial  laws 
(28  &  29  Vict.  c.  63)  any  Colonial  law  repugnant  to  any  Act  of  the 
Imperial  Parliament  extending  to  the  Colony  to  which  such  law 
relates,  is  to  the  extent  of  such  repugnancy  void.  This  statute  was 
applied  in  1881  by  the  Quebec  Vice- Admiralty  Court  in  the  case 
of  The  Farewell  ^,  when  effect  was  given  to  the  Dominion  Pilotage 
Act  1873,  so  far  as  it  did  not  conflict  with  the  Merchant  Shipping 
Act  1854. 

4.  The  Governor-General  may  reserve  a  bill  for  the  signification 
of  Her  Majesty's  pleasure,  and  if  he  assents  to  a  bill  he  is  required 
to  transmit  such  bill  to  a  Secretary  of  State.  Any  bill  may  be 
disallowed  by  the  Queen  in  Council  within  two  years  after  its 
receipt.  Between  1867  and  1 878  the  Governor-Generals  under  their 
instructions  reserved  twenty  bills,  of  which  eleven  related  to 
divorce,  and  received  the  royal  assent.  One  was  a  copyright  bill, 
and  was  disallowed  in  1 872  as  conflicting  with  Imperial  legislation ; 
two  were  extradition  bills,  and  were  disallowed ;  and  one  was  a 
merchant  shipping  bill,  also  disallowed.  In  the  revised  instructions 
issued  in  1878,  the  clauses  relating  to  the  reservation  of  bills  were 
omitted,  as  it  was  thought  undesii*able  that  they  should  contain 
anything  which  could  be  interpreted  as  limiting  or  defining  the 
legislative  powers  conferred  by  the  Union  Act*.  Since  1878  no 
biU  has  been  reserved,  though  the  Governor-General  has  statutory 
power  to  take  such  a  course  ^ 

5.  The  Crown  has  no  power  of  vetoing  a  provincial  bill.  The 
Governor-General  may  communicate  with  the  Home  Government  in 
regard  to  the  disallowance  of  provincial  bills.  This  course  was 
adopted  when  the  Ontario  Legislature  passed  an  Act  defining  its 
privileges.  The  opinion  of  the  law  officers  of  the  Crown  was  taken, 
and  in  consequence  the  Act  was  disallowed  ^. 

Attempts  have  been  made  more  than  once  by  interested  parties 
to  obtain  the  interference  of  the  Imperial  Government  in  provincial 
legislation,  but  without  success.  An  effort  was  even  made  by  the 
Dominion  House  of  Commons  to  obtain  a  declaration  from  the 
English  Privy  Council,  on  the  validity  of  an  Act  of  New  Brunswick, 
but  the  Lord  President  of  the  Council  declined  to  interfere  on  the 
ground  that  the  confirming  or  disallowing  of  Provincial  Acts  is  by 
law  vested  absolutely  and  exclusively  in  the  Governor-General  *. 

>  7  Quebec  L.  R.  380.  '  Can.  Sem.  Pftpen,  1877,  No.  3. 

»  B.  N.  A.  Act»  1867,  8.  55.  *  Todd's  Pari.  Gov.  p,  365. 

*  Can.  Seas.  Papen,  1877,  No.  89. 
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6.  The  Qovemor-General  is  appointed  by  the  Imperial  Govern- 
ment, and  to  the  Imperial  Government  he  is  responsible.  Whilst 
he  is  expected  to  act  in  all  Canadian  matters  on  the  advice  of  his 
ministers,  it  is  his  duty  where  Imperial  interests  are  concerned  to 
exercise  if  necessary  an  independent  judgment.  It  is  always  open 
to  him  to  seek  advice  from  the  Home  Government,  and  the  Home 
Government  has  the  power  (not  likely  to  be  used)  of  issuing 
formal  instructions  for  his  guidance. 

It  only  remains  to  point  out  the  provisions  that  have  been  made 
for  enforcing  the  judgments  or  orders  of  the  Supreme  Court  of 
Canada  in  the  Provinces.  By  section  105  of  the  Revised  Statutes 
of  Canada  (49  Vict.  c.  135)  it  is  enacted  that  '  the  process  of  the 
Supreme  Court  and  the  process  of  the  Exchequer  Court  shall  run 
throughout  Canada  and  shall  be  tested  in  the  name  of  the  Chief 
Justice,  or  in  case  of  the  vacancy  in  the  office  of  Chief  Justice  in 
the  name  of  the  senior  puisne  judge  of  the  Court,  and  shall  be  di- 
rected to  the  sheriff  of  any  county  or  other  judicial  division  into 
which  any  province  is  divided:  and  the  sheriffs  of  the  said  re- 
spective counties  or  divisions  shall  be  deemed  and  taken  to  be 
ex  officio  officers  of  the  Supreme  and  Exchequer  Courts  respectively, 
and  shall  perform  the  duties  and  functions  of  sherifiis  in  connection 
with  the  said  Courts,  and  in  any  case  where  the  sheriff  is  dis- 
qualified such  process  shall  be  directed  to  any  of  the  coroners  of 
tiie  county  or  district.' 

J.  E.  C.  MUNBO. 
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[Short  notioes  do  not  neoeasarily  exclude  ftiller  review  hereafter.] 


Tie  Trial  cf  Mului  Chandfor  the  Murder  of  hu  awn  Child:  a  Romance 
of  Criminal  Administration  in  Bengal,  With  an  Introduction  by 
W.  A.  Hunter,  M. P.  London:  T.  Fisher  Unwin.  1888.  8vo. 
vi  and  96  pp. 

The  facts  of  this  case  are  as  follows: — Malok  Chand  was  a  village 
watchman  and  cultivator,  residing  in  the  village  of  Bhulat,  in  the  Bongong 
subdivision  of  the  Nuddea  district,  not  a  hundred  miles  from  Calcutta.  He 
had,  amongst  other  children,  two  little  girls,  named  Nekjan  and  Qolak 
Mani,  aged  about  nine  and  seven  years  respectively.  One  night  in  March 
1882,  Muluk  Chand  and  these  two  little  girls  were  sleeping  on  the  verandah 
of  his  homestead,  his  wife,  with  two  other  younger  children,  having  gone  to 
a  neighbouring  village  for  some  money  the  evening  before,  and  stayed  there 
for  the  night.  Near  the  verandah,  on  which  the  father  and  his  little  girls 
slept,  were  some  vegetables  growing  in  a  patch  of  cultivated  ground,  and  a 
strange  bull  had  often  come  at  night  to  eat  them.  Muluk  Chand,  having 
suffered  from  the  predatory  visits  of  this  animal,  was  on  the  watch  for  him  ; 
and  in  order  to  drive  him  off  kept  beside  his  bed  on  the  verandah  a  log  of 
wood,  which  formed  part  of  the  rude  machine  with  which  the  rice  was 
husked  for  the  use  of  the  family.  On  the  night  of  the  occurrence,  which 
was  dark  and  cloudy,  Muluk  Chand  heard  what  he  supposed  to  be  the 
approach  of  the  bull  to  the  vegetables,  and  in  order  to  frighten  him  away 
threw  the  log  of  wood  in  the  direction  from  which  the  sound  came.  He 
was  at  once,  however,  apprised  by  the  cry  of  his  child  Nekjan  that  the  log 
of  wood  had  struck  her.  She  had  gone  down  off  the  verandah  to  attend  a 
call  of  nature  (such  are  the  primitive  habits  of  these  people),  and  the  sound 
heard  by  Muluk  Chand  was  made  by  her  and  not  by  the  bulL  The  log  of 
wood  had  struck  the  child  on  the  back  between  the  shoulders,  and  the  blow 
proved  almost  immediately  fisttal.  The  Bengalee  peasant  is  usually  most 
fond  of  his  offspring,  and  the  unhappy  father  was  distracted  at  the  unfor- 
tunate accident  through  which  his  own  hand  had  deprived  his  child  of  life. 
But  grief  was  soon  overborne  by  other  considerations.  Muluk  Chand,  being 
a  village  watchman  and  so  affiliated  to  the  regular  police,  well  knew  that 
sudden  and  unnatural  deaths  must  be  reported  at  the  nearest  police-station ; 
that  the  death  of  his  child  must  therefore  be  so  reported;  and  that  the 
officer  in  charge  of  the  police-station  would  thereupon  come  to  hold  an 
inquest.  He  knew  what  this  would  involve — ^knew  it  well,  as  an  underling 
who  had  doubtless  been  present  on  many  occasions  when  a  police-officer, 
attended  by  a  number  of  constables  and  village  watchmen,  had  gone  to 
inquire  into  a  sudden  or  unnatural  death,  and  they  were  all  fed  and  feasted 
by  the  unfortunate  householder  in  whose  habitation  the  visitation  had  taken 
place:  and  the  officer,  unless  a  present  were  forthcoming,  commensurate 
with  his  rank  and  the  possible  gravity  of  the  case,  saw  circumstances  of 
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suspicion  which  necessitated  the  forwardal  of  the  householder  to  the  head- 
quarters of  the  district,  entailing  ahsence  from  home  and  family  and  the 
expenses  of  employing  mukhtars  or  attorneys,  even  if  no  worse  consequences 
followed.  Mnluk  Chand  therefore  determined  to  conceal  the  fact  that  the 
child  had  met  her  death  by  his  hand,  fearing  that,  unless  he  could  pay  a 
large  sum  to  the  police,  the  idea  of  accident  would  be  scouted  and  intentional 
injury  would  be  charged  against  him.  His  brother-in-law  advised  him  to 
represent  that  the  child  had  died  of  snake-bite ;  and,  in  order  to  giye  colour 
to  this  story,  slightly  punctured  the  abdomen  of  the  little  corpse  to  make  it 
appear  that  a  snake  had  bitten  her  in  a  vital  part. 

The  death  of  the  child  was  accordingly  reported  at  the  police-station  as 
caused  by  the  bite  of  a  snake.  A  police  officer  came  and  made  an  inquiry, 
and  forwarded  the  body  for  examination  by  a  medical  officer.  This  examin- 
ation was  conducted  in  a  very  perfunctory  manner  by  a  native  hospital 
assistant,  who,  finding  a  punctured  wound  on  the  abdomen,  jumped  at  the 
conclusion  that  this  was  the  cause  of  death  and  that  the  child  had  been 
murdered.  The  j>08t  mortem  examination  did  not  extend  to  a  careful  in- 
spection of  the  other  parts  of  the  body,  as  it  should  have  done. 

The  case  being  then  one  of  murder  in  the  opinion  of  an  hospital  assistant 
possessed  of  little  knowledge  and  exhibiting  less  care  in  the  performance  of 
his  duties,  the  police  set  about  finding  the  murderer,  and  at  once  pitched 
upon  Muluk  Chand.  Two  things  were  wanting,  however,  to  support  the 
theory  of  his  guilt,  namely,  a  motive  for  the  crime,  and  evidence  to  prove  its 
commission  by  him.  Muluk  Chand  was  at  enmity  with  one  Kadam  Ali 
Fakir,  who  had  brought  a  criminal  charge  against  him,  and  it  was  for  money 
to  enable  him  to  defend  himself  against  this  charge  that  Muluk  Chand's 
wife  had  gone  to  a  neighbouring  village  the  previous  evening.  What  could 
be  more  natural  than  that  Muluk  Chand  would  kill  his  own  child  for  the 
purpose  of  charging  his  enemy,  Kadam  Ali  Fakir,  with  her  murder  1  Here 
was  a  motive  at  once.  Then  the  little  difficulty  about  evidence  was  got  over 
by  tutoring  the  little  girl  Golak  Mani,  who  was  sleeping  with  her  sister  on 
the  verandah,  to  say  that  she  had  seen  her  father  put  hla  foot  on  this  sister's 
throat  and  thrust  a  spear  into  her  abdomen.  Muluk  Chand  was  accordingly 
committed  to  the  Sessions  on  the  charge  of  murdering  his  own  child.  The 
Sessions  judge  summed  up  for  a  conviction,  dwelling  strongly  upon  the 
motive  '  indicated '  (there  was  no  evidence  of  it)  by  the  prosecution.  The 
man  was  convicted  and  sentenced  to  death.  Happily,  however,  by  the  law 
of  India  such  a  sentence  passed  by  a  Sessions  judge  cannot  be  carried  out 
until  it  is  confirmed  by  the  High  Court,  to  which  tribunal  the  condemned 
man  ha.s  also  the  right  of  appeal.  Public  opinion  was  opposed  to  the 
verdict.  A  subscription  was  got  up,  and  an  able  native  barrister  was 
employed  to  plead  the  case  before  the  High  Court.  The  learned  judges  of 
this  court  were  of  opinion  that  there  had  been  a  misdirection,  the  Sessions 
judge  having  pressed  upon  the  acceptance  of  the  jury  a  theory  of  motive 
unsupported  by  evidence  and  purely  speculative.  They  accordingly  set 
aside  the  conviction  and  sentence;  but,  having  regard  to  the  direct  tes- 
timony of  the  child  Golak  Mani,  they  ordered  a  new  trial.  Upon  this  trial 
Muluk  Chand  was  acquitted.  He  then  told  what  had  actually  occurred ; 
and  Golak  Mani  narrated  how  she  had  been  frightened  by  the  police  into 
telling  a  tutored  story. 

To  this  '  romance  *  of  criminal  administration  in  Bengal  an  Introduction 
is  prefixed  by  Dr.  Hunter,  M  J^.,  who  observes  upon  the  superiority  of  Indian 
to  English  criminal  procedure  in  allowing  a  direct  appeal  to  a  higher 
judiciid  tribunal.     '  Had  the  case  occurred  in  England/  says  Dr.  Hunter, 
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'  the  only  appeal  would  have  been  to  the  Home  Secretary,  and  he  would 
have  been  compelled  to  arrive  at  truth  without  the  aids  that  a  public  trial 
affords/  We  believe  that  the  system  of  appeal  in  force  in  India  is  admirably 
suited  to  the  requirements  of  the  country  and  to  promote  the  true  interests 
of  justice ;  and  we  incline  to  the  opinion  that  a  right  of  appeal  in  criminal 
cases  might  well  be  allowed  in  England  under  certain  restrictions.  But  it 
must  not  be  forgotten  that  the  Appellate  High  Court  in  India  does  not  hold 
a  public  trial  in  the  sense  of  examining  the  witnesses  in  public ;  it  proceeds 
merely  upon  the  dead  record,  and  the  arguments  are  confined  to  the 
evidence  therein  recorded.  It  should  also  be  understood  that  it  is  only  in 
cases  tried  by  Sessions  judges  that  an  appeal  is  allowed.  There  is  no  appeal 
when  a  case  is  tried  by  a  judge  of  the  High  Court  (who  exercises  the  same 
powers  as  one  of  Her  Majesty's  judges  in  England)  sitting  with  a  jury  in 
one  of  the  Presidency  towns. 

Dr.  Hunter,  refening  to  the  fact  of  the  native  hospital  assistant  and  his 
European  superior  being  present  and  being  examined  and  cross-examined  on 
the  second  trial,  remarks  that  it  is  a  singular  thing  that  the  attendance  of 
those  medical  men  was  not  compulsory,  and  he  quotes  a  section  of  the  Indian 
Code,  which  allows  the  deposition  of  a  medical  witness,  taken  by  a  magis- 
trate in  the  presence  of  the  accused,  to  be  given  in  evidence,  although  the 
deponent  is  not  called  as  a  witness.  Dr.  Hunter  has  misunderstood 
the  law.  The  attendance  of  a  medical  witness  is  just  as  compulsory  as 
the  attendance  of  any  other  witness  when  he  has  been  duly  summoned.  The 
provision  quoted  is  intended  to  meet  exceptional  cases.  Usually  the 
medical  witness  in  India  is  a  member  of  the  Army  Medical  Service.  Upon 
the  outbreak  of  war,  or  upon  the  exigencies  of  the  public  service,  he  may  be 
ordered  away  at  a  few  days'  or  even  hours'  notice.  He  may  be  transferred 
to  a  distance  of  one  hundred  or  one  thousand  or  more  miles  from  the  place 
where  he  gave  his  deposition  in  the  preliminary  inquiry  before  the  magis- 
trate. He  may  have  gone  on  leave  to  England — leave  necessary  to  recruit 
his  health.  If  his  deposition  could  not  be  used  at  the  Sessions  trial  under 
any  of  these  circumstances,  there  might  be  a  grave  failure  of  justice.  For 
this  reason,  and  having  regard  to  the  fact  that  he  is  a  witness  unconnected 
with  the  parties  or  the  facts  of  the  case,  and  therefore  presumably  impartial, 
the  law  allows  his  deposition  to  be  read.  There  is  by  way  of  safeguaitl  a 
further  provision  in  the  Indian  Code,  which  allows  a  witness  in  a  criminal 
case  to  be  examined  by  commission  upon  written  interrogatories ;  and  the 
interests  of  justice  can  thus  be  fully  served  without  bringing  an  officer  of 
Qovemment  hundreds  of  miles  to  the  great  detriment  of  other  duties  equaUy 
important. 

Then  Dr.  Hunter  unfavourably  criticises  a  section  of  the  Indian  Evidence 
Act  under  which  the  Sessions  judge  at  the  first  trial  admitted,  in  order  to 
corroborate  the  girl  Golak  Mani,  tibe  evidence  of  certain  women  who  stated 
that  on  the  morning  after  the  occurrence  she  had  told  them  the  same  story 
as  she  told  in  court.  The  Sessions  judge  certainly  did  quote  this  section  of 
the  Act  for  the  admission  of  this  evidence,  but  his  view  was  not  supported 
by  the  High  Court.  So  far  as  the  report  of  the  case  shows,  the  point  was 
not  raised  before  that  tribunal,  and  the  learned  judges  make  no  reference  to 
it  in  their  judgment.  Dr.  Hunter  seems  to  think  that  under  the  provisions 
of  the  Indian  Evidence  Act  evidence  is  admissible  to  corroborate  a  witness 
who  has  not  been  discredited,  and  it  is  against  such  use  of  the  provision 
that  his  criticism  is  directed.  Such,  however,  is  not  the  wide  construction 
which  has  been  put  upon  the  section  by  the  highest  authorities  in  India. 
In  this  particular  case  it  is  probable  that  the  Sessions  judge  rightly  admitted 
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the  evidence  commented  upon.  There  was  a  suggestion  throughout  that 
the  child  Oolak  Mani  had  heen  tutored  by  the  police.  Could  anything  be 
more  material  than  to  show  that  she  had  made  the  statement  incrimiuating 
Muluk  Chand  before  the  police  appeared  on  the  8C«ne  ?  Then  two  at  least 
of  those  so-called  corroborative  witnesses  deposed  to  her  having  made  this 
statement  immediately  after  the  occurrence  and  in  the  presence  of  Muluk 
Chand. 

Dr.  Hunter's  most  important  observations  are  directed  against  '  the  cor- 
ruption of  the  police  and  their  determination  to  support  a  wrong  opinion 
by  tutoring  a  child  in  falsehoods  to  swear  away  its  father's  life.'  In  these 
observations  we  fully  concur,  but  at  the  same  time  we  cannot  but  regret 
that  a  more  striking  instance  of  police  corruption  was  not  selected  for  the 
enlightenment  of  tibe  British  public.  Muluk  Chand's  case  has  many 
palliatives,  if  tampering  with  truth  can  be  palliated.  The  child  Nekjan 
met  her  death  at  her  father's  haods.  This  was  a  fact ;  and  though  Golak 
Mani  was  asleep  at  the  time  and  did  not  see  the  circumstances  which 
deprived  the  mournful  accident  of  all  criminality,  this  fact  in  all  human 
probability  became  known  to  the  child-witness  at  the  dawning  of  the  day 
amid  her  father's  distress  of  mind  and  his  anxious  consultation  with  the 
brother-in-law.  This  hci  must  strongly  have  impressed  itself  on  her  mind, 
and  an  astute  police  officer  could  easily  have  extracted  it  from  her.  Then 
came  the  positive  opinion  of  the  native  hospital  assistant  that  it  was  a  case 
of  murder  and  the  cause  of  death  was  the  injury  in  the  abdomen.  That 
her  father  had  killed  Nekjan  would  be  the  prominent  idea  in  Golak  Mani's 
mind.  How,  she  did  not  see,  did  not  know ;  and  Muluk  Chand,  after  the 
conference  with  his  brother-in-law,  doubtless  was  silent  about  this.  How 
easy  was  it  to  operate  upon  the  child's  mind  in  this  state,  and  supply  the 
further  idea  of  the  manner  in  which  the  death  was  caused.  The  zealous 
police  officer  might  believe  this  further  idea  imported  into  the  child's  mind 
to  be  a  true  idea — ^had  not  the  hospital  assistant  vouched  its  truth ) — and  in 
his  zeal  did  evil  that  good  might  come  of  it.  Here  then  was  false  testimony 
manufactured,  and  of  the  most  dangerous  kind,  as  containing  a  large  ad- 
mixture of  truth.  Muluk  Chand  withheld  the  explanation  which  would 
have  deprived  the  fact  of  all  criminality.  There  was  nothing  to  throw 
doubt  on  the  theory  of  tlie  police,  and  they  followed  the  usual  procedure  of 
Indian  police — they  moulded  the  evidence  to  their  theory.  There  was  no 
bribery,  no  money  to  be  gained,  no  enmity  to  be  satisfied,  no  revenge  to  be 
obtained.  The  case  shows  the  terrible  danger,  the  awful  responsibility  of 
tampering  with  truth,  but  it  is  not  a  glaring  case  of  police  corruption. 
Indian  experience  can  furnish  many  much  worse  instances.  We  will  give 
one. 

Some  few  years  ago  an  expedition  was  sent  against  some  border  tribes 
dwelling  in  the  hills,  whom  it  was  necessary  to  punish  for  raids  on  British 
territory.  In  order  to  the  success  of  this  expedition  a  large  number  of  men 
to  carry  the  baggage  was  absolutely  necessary.  The  inhabitants  of  the 
district  bordering  on  the  hills,  and  which  formed  the  base  of  operations, 
could  not  be  induced  by  any  wages  offered  to  engage  themselves  for  this 
service.  The  success  of  the  expedition  was  in  danger,  and  the  local  executive 
authorities  thereupon  sent  out  the  police  to  collect  coolies  or  baggage 
carriers.  In  other  words,  the  men  were  forced  to  go  on  this  service.  From 
one  village  in  the  district  most  of  the  adult  males  were  taken  away,  and  a 
short  time  after  a  fresh  detachment  of  police  appeared  to  take  the  rest.  It 
was  strongly  objected  that  the  women  would  be  left  without  protection,  and 
the  crops  and  cattle  could  not  be  tended,  if  the  village  were  denuded  of  all 
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the  grown-up  males.  The  police,  however,  were  inexorable,  whereupon  the 
people  resisted,  i*epelling  force  by  force,  and  the  police  had  to  retire  dis- 
comfited. They  soon,  however,  returned  reinforced,  and  the  men  who  had 
acted  in  their  own  self-defence  were  prosecuted  for  resisting  the  police  in 
the  performance  of  their  duty,  and  sentenced  to  various  heavy  terms  of  im- 
prisonment. It  is  to  be  observed  that  forced  labour  was  abolished  by  law  in 
India  many  years  ago,  and  not  long  since  the  Secretary  of  State  vetoed  an 
Act  of  the  Indian  legislature,  because  it  contained  a  section  empowering 
the  local  authorities  to  compel  the  peasantry  to  labour  at  the  repair  of 
certain  public  embankments,  when  there  was  danger  of  inundation  and  con- 
sequent injury  to  life  and  property.  The  conviction  of  the  villagers  for 
resisting  the  police  was  brought  before  a  Court  of  Appeal,  their  zemindar 
or  local  landholder  exerting  himself  to  obtain  legal  assistance.  The  appel- 
late tribunal  held  that  the  police  were  not  acting  in  the  performance  of 
their  duty,  but  were  trespassers  breaking  the  law  in  trying  to  seize  and 
compel  men  to  work  as  baggage-carriers  against  their  will,  that  the  vil- 
lagers were  therefore  justified  in  resisting,  and  not  having  exceeded  the 
right  of  private  defence  had  committed  no  crime.  They  were  accordingly 
acquitted.  To  the  police,  howeyer,  it  seemed  intolerable  that  their  authority 
should  receive  such  a  check,  and  that  they  should  be  so  humbled  in  the  eyes 
of  the  people  of  the  district.  About  a  year  after,  the  zemindar  who  had 
exerted  himself  on  behalf  of  his  dependents  was  charged  with  coining. 
After  an  elaborate  trial  of  some  days  he  was  acquitted,  it  appearing  beyond 
all  doubt  that  the  charge  was  a  false  one,  concocted  for  the  purpose  of 
revenge  upon  him  for  the  part  be  had  taken  in  the  interest  of  his  tenants. 
The  police  had  surrounded  his  house  about  two  o'clock  in  the  morning,  and 
under  pretence  of  searching  introduced  the  coining  implements,  which  were 
produced  at  the  trial  as  the  strongest  evidence  against  him.  This  was  a 
bad  instance  of  police  corruption.  Those  also  are  bad  instances  in  which 
bribes  have  been  taken  in  order  to  let  the  guilty  escape  and  fasten  crime 
upon  the  innocent.  The  Annual  Administration  Reports  furnish  other  in- 
stances every  year  of  cases  wholly  false  or  evidence  tampered  with  to  the 
danger  of  the  innocent. 

Dr.  Hunter  remarks  that  'the  manner  in  which  the  High  Court  in  Cal- 
cutta discharges  its  duties  has  caused  it  to  be  regarded  with  veneration  by 
the  people  of  India  as  the  noblest  manifestation  of  British  justice.'  It  is  not 
very  long  since  the  European  Head  of  the  Police  in  Bengal  took  upon  him- 
self to  comment  upon  the  action  of  this  tribunal  and  of  <£e  inferior  criminal 
courts  in  dealing  with  cases  sent  up  by  the  police,  attributing  failures  of 
justice  and  escape  of  guilty  persons  to  a  too  technical  application  of  the  law 
and  a  too  strict  adherence  to  rules  of  evidence.  The  Bengal  Government 
unfortunately  endorsed  these  observations,  thus  bringing  about  one  of  those 
unseemly  collisions  between  the  executive  and  judicial  departments  of 
Government  which  have  been  of  too  frequent  occurrence  in  India.  Ever 
since  the  first  establishment  of  the  Supreme  Court  in  Bengal  a  powerful 
executive  Bureaucracy  has  manifested  an  impatient  jealousy  of  independent 
judicial  authority,  and  has  lent  itself  on  too  many  occasions  to  disparage  the 
prestige  and  dignity  of  Her  Majesty's  judges  in  India.  On  this  occasion 
the  tact  and  good  sense  of  the  present  Viceroy  restored  harmony  and  vindi- 
cated the  administration  of  justice.  But  the  origin  of  the  controversy 
raises  a  question  which  is  deserving  of  some  consideration.  We  believe 
that  in  a  large  number  of  heinous  cases,  with  which  more  especially  the 
action  of  the  police  is  concerned,  the  guilty  persons  are  apprehended  and 
sent  up  for  trial,  but  are  acquitted  and  escape.     The  cause  of  this  is  not 
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however  to  be  found  in  any  general  technicality  in  administering  the  law  or 
in  an  over-strict  adherence  to  rules  of  evidence.  The  rules  of  evidence  in 
India  which  regulate  admissibility  are  wider  than  in  England,  and  local 
judges  err  more  in  admitting  what  should  be  rejected  than  in  rejectiDg  what 
ought  to  be  admitted.  The  true  cause  is  to  be  found  in  the  want  of  skilled 
preparation  of  cases  for  trial.  The  police  have  little  detective  ability,  and 
they  do  not  understand  what  evidence  is  legally  necessary  or  admissible. 
Their  mode  of  procedure  is  to  adopt  a  theory,  not  unfrequently  a  very  astute 
one,  and  then  mould  the  evidence  to  support  this  theory,  too  often  manu- 
facturing a  necessary  link  when  it  cannot  otherwise  be  supplied.  When 
anything  transpires  in  the  course  of  the  trial  to  raise  a  suspicion  that  the 
evidence  has  been  tampered  with,  the  whole  case  including  the  sound 
portions  of  the  evidence  is  not  uncommonly  sacrificed  in  the  minds  of  judge 
and  jury  to  this  suspicion.  Frequently  also  essential  facts,  which  could 
have  been  properly  proved  by  legal  evidence  if  the  case  had  been  prepared 
under  skilled  supervision,  are  not  proved  at  all,  or  are  sought  to  be  proved 
by  inadmissible  evidence,  the  result  being  the  escape  of  criminals  who 
would  have  been  convicted  under  a  sounder  system  of  preparation.  Mani- 
festly these  &ilure8  of  justice  are  due  to  the  action,  not  of  the  Courts  who 
can  proceed  only  upon  the  evidence  brought  before  them,  but  of  those  who 
dre  charged  with  the  duty  of  collecting  the  materials  which  constitute 
evidence.  This  duty  is  cast  mainly  upon  the  police  without  legal  advice  or 
assistance,  and  beyond  question  the  police  are  not  strong  enough  for  its 
performance.  There  is  in  each  district  a  functionary  called  the  Govern- 
ment Pleader,  who  undertakes  the  conduct  of  Crown  cases  in  the  Court  of 
Session.  He  is  not»  however,  consulted  in  the  preparation  of  these  cases. 
He  receives  his  brief  just  before  the  trial  commences,  and  he  has  to  make 
the  best  of  the  materials  sent  him  by  the  police  and  a  committing  magis- 
trate, too  often  inexperienced  and  too  often  overwhelmed  with  executive 
work,  upon  the  doing  of  which  his  advancement  and  promotion  mainly 
depend.  The  Government  of  Bengal  has  had  its  attention  drawn  to  this 
unsatisfactory  state  of  things  and  to  the  necessity  for  some  reform  through 
which  the  collection  of  evidence  in  serious  cases  and  their  preparation  for 
trial  may  be  conducted  under  proper  advice  and  supervision  in  the  districts. 
In  the  Presidency  towns,  it  may  be  observed,  a  proper  system  exists,  and  the 
different  results  of  cases  there  tried  furnish  one  of  the  strongest  arguments 
for  reform  in  the  districts.  The  Government  receives  a  large  surplus 
revenue  from  the  Courts ;  and  some  small  portion  of  this  surplus  ought  to 
be  applied  to  effect  a  very  necessary  improvement  in  the  administration  of 
justice  by  providing  legal  assistance  and  proper  supervision  in  the  prepara- 
tion of  Crown  cases  for  trial.  K  this  reform  were  efficiently  carried  out, 
failures  of  justice  would  become  rare;  the  police  would  become  more 
efficient  and  less  corrupt ;  and  cases  like  that  of  Muluk  Chand  would  cease 
to  disfigure  the  annals  of  the  administration  of  criminal  justice  in  Bengal. 

C.  D.  F. 

The  Forest  of  Essex :  its  History^  LawSy  and  Administration  and  Ancient 
Customs^  and  the  Wild  Deer  which  lived  in  it.  By  William  Richard 
FiSHEB.    London:  Butterworths.   1887.  La.  Svo.   viii and 448 pp. 

Mb.  Fishbb  was  one  of  the  Counsel  for  the  Corporation  of  London  in  the 
great  suit  of  Commissioners  of  Sewers  v.  Glasse  (L.  B.  19  Eq.  134),  in  which 
the  Commissioners,  as  owners  of  some  a  00  acres  of  land,  part  cemetery, 
part  farm,  at  Wanstead,  successfully  attacked  the  inclosures  effected  by 
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sixteen  lords  of  manors  within  the  Forest  of  Epping,  and  aoqniesoed  in  hy 
the  Crown,  to  whom  the  forest  rights  belonged.  To  this  suit  the  bools 
before  ns  owes  its  origin,  and  it  was  desirable  that  the  mass  of  ancient 
records  collected  by  the  advisers  of  the  Corporation  should  find  some  more 
attractiye  repository  than  an  old  brief.  Mr.  Fisher's  pages  bear  constant 
traces  of  this  professional  origin.  It  is  natural  for  the  advocate  of  the 
Corporation  to  ascribe  the  preservation  of  Epping  Forest  to  '  the  exertions 
and  the  sole  cost  of  the  Corporation/  even  though  a  little  before  we  read 
that  the  expense  to  the  Corporation  was  defrayed  out  of  the  grain  duty 
levied  on  all  grain  imported  into  London,  and  appropriated  by  Act  of 
Parliament  to  the  exclusive  purpose  of  preservation  of  open  spaces.  And 
documents  not  capable  of  being  put  in  evidence  in  the  great  suit  appear  not 
to  have  attracted  much  of  Mr.  Fisher's  attention.  He  is  aware  of  the 
existence  of  the  Domesday  of  St.  Paul's,  as  we  gather  from  one  reference, 
but  he  gives  no  other  sign  that  it  contains  a  full  and  interesting  account  of 
the  condition  of  the  manors  in  and  near  the  forest  held  by  St.  Paul's  in  the 
early  part  of  the  thirteenth  century.  He  hardly  does  justice  to  the  curious 
change  of  public  opinion  in  the  last  century,  since  the  Essex  reporter  of  the 
Board  of  Agriculture  wrote,  'The  forests  of  Epping  and  Hainault  are 
viewed  as  an  intolerable  nuisance,'  to  the  day  when  the  'intolerable  nui- 
sance '  of  the  forest  of  Epping  has  been  preserved  to  the  people  for  ever  by 
statute.  He  omits  to  notice  that  the  '  assarts,'  or  breaking  up  of  forest  land 
for  tillage,  though  offences  in  the  royal  forests,  are  perfectly  recognised  in 
other  early  manors,  where  the  revenues  derived  from  them  form  an  important 
part  of  the  Sxtmta  Manerii,  Curiously  enough,  in  the  chapter  on  Pannage 
he  does  not  deal  otherwise  than  by  an  indirect  reference  wiUi  the  discussion 
of  that  obscure  subject  contained  in  the  case  of  Chilian  v.  Corporatian  of 
London  (L.  R.  7  Ch.  D.  562,  735),  in  which  indeed  he  was  counsel.  And 
perhaps  he  is  a  little  too  leuient  on  the  miserably  narrow  view  of  the 
position  and  duties  of  the  Crown  shown  by  the  Ghovemment  department 
responsible  for  the  Crown  rights  in  the  Forest,  which  was  all  but  successful 
in  sacrificing  the  magnificent  open  space  of  to-day  to  the  most  petty  economy 
and  money-getting. 

With  these  reservations,  the  author  has  compiled  a  very  interesting  and 
valuable  work.  It  is  hardly  so  picturesque  as  the  subject  would  justify.  A 
certain  Roger  Deua  ealvei  dimunas  lights  up  a  dreary  number  of  names  with 
his  quaint  appellative,  and  the  chapter  on  the  Forest  deer,  with  the  great 
destruction  that  fell  on  them  in  1489  when  they  were  'devoured  with  swyn 
and  slayn  with  curres  and  smeten  with  arrowes  and  dede  of  murreyn '  to 
the  number  of  over  300,  is  interesting;  but  one  feels  that  the  author  might 
have  made  a  more  readable  book  if  his  attention  had  not  first  been  drawn 
to  the  matter  by  his  brief.  Still  to  the  student  of  our  early  institutions 
these  pages  will  furnish  abundant  interest.  If  to  old  courts  the  Reeve  and 
four  men  from  each  township  came,  in  the  forest  we  find  the  Reeve  and  '  his 
assistants  the  Fourmen '  flourishing  in  the  last  century.  If  in  the  manor  of 
Domesday  we  find  hordarn  and  ootortt,  we  have  in  the  Forest  the  '  cottagers ' 
continually  appearing,  and  in  the  seventeenth  century  we  read  of  the  '  bor- 
derers.' If  we  learn  in  Mr.  Seebohm's  pages  of  the  three  great  open  fields 
of  the  township,  we  have  to  this  day  ihe  common  meads  at  Wfdtham  in 
several  strips  part  of  the  year,  some  of  freehold,  some  of  copyhold  tenure, 
and  common  to  all  ratepayers,  or  to  all  landowners  in  the  field  for  the  rest 
of  the  year.  In  short,  this  book  provides  abundant  materials  for  making 
the  dry  bones  of  past  records  live,  even  if  its  own  pages  might  with  advantage 
have  been  more  enlivening.  T.  E  S. 
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TAe  Lata  and  Practice  of  Petition  of  Right  under  the  Petitions  of  Right 
Act,  1K60.  By  Walter  Clode.  London:  William  Clowes  &  Sons. 
1 887.   8vo.  xi  and  264  pp. 

The  author  in  his  prefiEu^  craves  a  lenient  judgment  on  his  work  as  being 
the  first  to  deal  with  this  branch  of  the  law ;  but  an  examination  of  it,  we 
think,  proves  tliat  it  stands  in  need  of  no  special  indulgence. 

The  first  three  chapters  are  devoted  to  the  nature  and  origin  of  petitions 
of  right ;  the  next  nine  discuss  the  various  cases  in  which  this  remedy  is 
available;  while  the  remainder  of  the  work  deals  with  practice.  The  Petitions 
of  Right  Act  of  i860  supplied  a  new  system  of  procedure  so  much  more  con- 
venient than  the  old  that  the  latter,  though  in  no  way  repealed,  has  been  in 
fiict  superseded  by  the  new.  Hence  the  portion  of  the  work  devoted  to 
practice  consists  chiefly  of  a  commentary  on  the  statute  itself.  But  inasmuch 
as  the  Act,  while  thus  providing  an  alternative  procedure,  in  no  respect 
modified  the  substantive  law,  the  limits  of  the  remedy  must  still  be  sought 
in  precedents  ancient  and  modem,  and  it  is  consequently  important  for  the 
determination  of  the  various  questions  which  may  arise  to  be  acquainted 
with  the  ancient  origin  of  these  petitions. 

I.  Nature  and  Origin  of  Petitions  of  Eight. — In  the  first  chapter  the 
author  discusses,  without  attempting  to  solve,  the  question  of  the  origin  of 
the  petition  of  right,  and  presents  in  a  clear  tabulated  form  the  evidence  in 
favour  of  the  two  rival  theories,  (i)  that  by  an  express  enactment  of  Ed.  I 
it  was  substituted  for  an  ancient  right  of  action  against  the  Crown ;  and 
(v)  that  by  reason  of  there  never  having  been  a  right  of  action  against  the 
Crown,  redress  of  whatever  character  was  of  necessity  sought  by  petition. 
The  second  chapter  traces  the  history  of  petitions  of  right  back  to  the  early 
days  when  the  King  in  Council  performed  the  functions  alike  of  legislator, 
executive,  and  judge ;  and  by  numerous  citations  from  the  various  petitions 
which  have  been  published  in  the  Rotuli  Parliamentorum  illustrates  the 
classification  of  petitions  which  gradually  took  place  as  the  various  depart- 
ments of  state  with  their  special  functions  were  in  process  of  time  evolved 
from  the  Council.  The  petitions  which  remained  after  the  High  Court  of 
Parliament,  the  Exchequer,  the  various  tribunals  for  the  administration  of 
law  and  equity,  and  the  Privy  Council  in  its  several  chambers  had  absorbed 
those  which  fell  within  their  respective  jurisdictions  were  denominated  Bills 
of  Grace.  These  remained  unchanged;  they  were  still  '  baillez  an  Boy 
roesmes ' ;  answered  by  the  King  himself  in  the  same  terms,  and  made  the 
subject  still  of  commissions  issued  to  investigate  the  suppliant's  title  before 
being  handed  over  for  ti-ial  to  a  court  of  law, — a  genuine  relic  of  the  old 
practice  of  petition  to  the  King  and  his  Council,  deriving  its  name,  as  the 
author  with  much  probability  contends,  from  the  ordinary  form  of  royal 
response  endorsed  on  the  petition,  *  soit  Droit  fait  als  parties.'  There  is  no 
more  interesting  problem  in  the  history  of  our  law  than  this  of  the  gradual 
differentiation  of  that  great  organ  of  government  known  as  the  King  in 
Council — an  interest  that  is  none  the  less  that  the  investigation  is  not 
without  a  practical  bearing  on  modeiii  theories,  although  unfortunately 
many  of  the  details  are  veiled  from  us  by  the  mists  of  ages.  Where  so  much 
is  uncertain  it  is  difficult  to  arrive  at  indisputable  conclusions  on  matters  of 
detail ;  but  Mr.  Clode  has  set  forth  with  admirable  clearness  so  much  of  the 
old  state  of  things  as  is  necessary  for  the  discussion  of  practical  questions 
which  may  depend  on  the  ancient  theory  and  doctrine  of  this  form  of 
remedy. 

II.  Wliere  a  Petition  wiU  lie. — The   author  next  treats  in  successive 
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chapters  of  the  persons  to  and  by  whom  petitions  of  right  may  be  sued,  and 
the  courts  which  have  jurisdiction  to  entertain  them.  Several  more  are 
ihen  devoted  to  a  discussion  of  the  various  cases  in  which  such  petitions 
will  and  will  not  lie,  both  at  common  law  and  in  equity.  The  authorities 
appear  to  have  been  very  thoroughly  searched  from  the  Year  Books  down 
to  recent  cases  reported  in  the  Weekly  Notes  and  the  Times  newspaper ; 
while  the  early  instances  of  petitions  contained  in  the  Rotuli  Parliamentorum 
and  other  sources  which  were  not  treated  as  of  authority  by  such  fathers  of 
the  law  as  Broke  and  Fitzherbert  and  the  compilers  of  the  Year  Books  have 
been  wisely  omitted. 

The  author  discusses  clearly  and  with  judgment  the  numerous  moot  points 
which  the  subject  presents :  such  are  the  questions  whether  a  petition  abates 
by  the  deatb  of  the  Sovereign,  whether  subjects  can  sue  jointly,  whether  the 
right  of  suit  is  assignable,  and  whether  a  petition  can  be  sued  where  the 
remedy  of  Monstrans  is  available.  At  p.  52  he  adopts  with  approval,  as 
stating  the  true  doctrine,  the  opinion  expressed  by  the  Court  in  FecUher  v. 
The  Queen^  6  B.  &  S.  294,  namely,  '  that  a  petition  of  right,  unlike  a  petition 
addressed  to  the  grace  and  favour  of  the  Sovereign,  is  founded  on  a  violation 
of  some  right  in  respect  of  which,  but  for  the  immunity  from  all  process  with 
which  the  law  surrounds  the  person  of  the  Sovereign,  a  suit  at  law  or  equity 
could  be  maintained.'  Yet  at  p.  63  he  says,  '  It  cannot  be  too  constantly 
borne  in  mind  that  the  rights  which  the  subject  has  against  the  Crown  are 
entirely  different  to,  and  independent  of,  those  which  he  has  against  his 
fellow-subjects;  and  further,  that  the  test  by  which  it  can  be  decided 
whether  any  particular  claim  of  a  subject's  against  the  Crown  can  be 
maintained  is  not  its  legal  sufficiency  considered  as  a  claim  against  a  subject, 
but  the  foundation  in  precedent  which  it  has  considered  as  a  claim  against 
the  Crown.'  Putting  aside  cases  of  the  Crown's  immunity  based  (as  in  the 
case  of  torts)  on  special  rules  of  law,  it  is  difficult  to  reconcile  these  two 
points  of  view,  and  if  the  principle  laid  down  by  the  author  is  correct,  as 
in  strict  theory  it  probably  is,  the  proposition  stated  in  Feaiker  v.  The 
Queen,  which  is  not  of  a  merely  negative  character,  must  be  regarded  as 
a  generalisation  expressing  not  exactly  what  the  law  then  was,  but  at  any 
rate  what  it  was  debirable  that  it  should  be,  and  what  in  fact  it  has  continually 
tended  to  become. 

At  p.  164  the  author  cites  and  discusses  the  case  of  Irwin  v.  Grey 
(3  F.  &  F.  635),  where  a  suppliant,  to  whose  petition  a  fiat  had  been  refused 
by  the  Crown  on  the  advice  of  the  Home  Secretary,  unsuccessfully  sued  the 
minister  for  not  '  submitting  *  the  petition  to  the  Crown  within  the  true 
meaning  of  the  Act.  And  on  the  next  page  the  author  submits  *  that  the 
granting  of  the  "  fiat "  is  a  purely  voluntary  act,  and  that  the  Crown  cannot 
be  compelled  to  grant  it.'  It  would,  however,  have  been  interesting  to  have 
had  the  author's  views  on  the  limits,  legal  or  constitutional,  which  hedge 
a  minister  in  submitting  or  advising  upon  a  petition  of  right — ^whether,  for 
instance,  he  may  decline  to  submit  a  petition  which  is  'frivolous  and  vexatious,* 
and  whether,  on  the  other  hand,  he  can  be  rendered  responsible  legally  or 
constitutionally  if  he  refuses  to  submit  or  gives  erroneous  advice  upon 
a  petition  which  is  well  founded. 

In.  no  part  of  his  book  does  the  author  better  exhibit  his  tborougb  com- 
prehension of  his  subject  than  in  the  chapter  relating  to  claims  for  breaches 
of  contract.  His  contention  is  that  the  decision  in  Thcmae  v.  The  Queen 
(L.  R.  10  Q.  B.  31),  which  laid  down  upon  the  authority  of  the  Banker^s 
Case  (14  Stat«  Trials,  i)  that  a  petition  of  right  will  lie  for  a  breach  of 
contract  resulting  in  unliquidated  damages,  was  erroneous  through  misap- 
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prehension  chiefly  of  Lord  Somers' judgment  in  that  case.  It  is  impossible  to 
give  here  the  author's  most  interesting  and  able  argument,  which  is  necessarily 
elaborate  in  proportion  to  that  which  it  seeks  to  displace.  It  is  difficult  to 
suppose  that  a  principle  which  has  since  been  so  extensively  acted  on  alike 
in  England  and  in  other  parts  of  the  Empire,  and  which  provides  a  remedy 
in  precisely  that  dass  of  cases  which,  as  the  author  points  out,  appears  to 
have  led  to  the  revival  of  these  petitions  after  250  years  of  almost  total 
disuse,  will  ever  be  successfully  questioned ;  but  the  author  is  none  the  less 
successful  in  convincing  us  that  his  criticism  is  entirely  justified  by  the 
authorities  existing  at  the  time  of  the  decision.  Nothing  indeed  is  more 
striking  than  the  looseness  of  ideas  which  appears  to  have  been  entertained 
in  regard  to  many  parts  of  the  subject.  This  is  well  exposed  by  the  author 
in  his  chapter  on  petitions  of  right  in  Equity,  in  which  he  shows  that  prior 
to  the  Statute  of  i860  there  was  no  authority  for  a  genuine  petition  of 
right  being  sued  in  Equity.  He  does  not,  however,  consider  the  effect  of 
the  Judicature  Act  of  1873  in  this  connection;  yet  it  is  difficult  to  avoid 
the  conclusion  that,  however  the  matter  may  have  stood  prior  to  1875,  the 
combined  effect  of  sees.  16  and  34  of  the  Act  of  1873,  and  of  sec.  7  of  the 
Petitions  of  Right  Act  has  been  to  confer  on  the  Chancery  Division  a  valid 
title  to  the  jurisdiction  it  has  been  in  the  Iiabit  of  exercising  in  this 
respect. 

III.  Procedure, — The  part  devoted  to  practice  has  been  executed  with  the 
same  skill  and  completeness  as  the  rest  of  the  work.  It  consists  of  a  full 
commentary  on  the  statute  in  which  all  the  cases  are  discussed  which  throw 
light  on  matters  of  procedure.  This  is  followed  by  the  statutory  schedule  of 
forms  and  two  appendices  containing  (i)  the  Return  of  all  petitions  of  right 
presented  and  fiated  by  Her  Majesty  under  the  statute  down  to  1876, 
showing  in  each  case  the  suppliant's  name,  the  subject-matter  of  the  petition 
and  the  result  of  the  proceedings;  and  (ii)  tiie  laws  regulating  pro- 
ceedings by  petitions  of  right  in  Ireland,  Scotland  and  certain  colonies  and 
dependencies. 

We  have  observed  a  few  errors  in  printing,  comprising  one  or  two  mistakes 
in  references,  which  should  be  corrected  in  a  subsequent  edition.  But  the 
book  as  a  whole  is  an  excellent  piece  of  work,  and  is  an  example  of  the  way 
in  which  one  of  the  most  intractable  parts  of  our  law  can  acquire  a  greatly 
increased  interest  by  being  reduced  to  clearness  and  order. 


Tie  Principles  of  Equity:  a  Treatise  on  the  system  of  Justice  ad- 
ministered in  Courts  of  Chancery.  By  George  Tucker  Bispham . 
Fourth  Edition.  Philadelphia,  Pa.:  Kay  &  Brother.  1887.  8vo. 
Ixxxvi  and  659  pp. 

It  is  a  sufficient  testimony  to  the  excellence  of  Professor  Bispham's  work 
that  his  treatise  on  the  Principles  of  Equity  has  in  thirteen  years  reached  a 
fourth  edition.  That  a  book  of  this  scope  and  magnitude  should  attain  so 
wide  a  popularity  speaks  well  alike  for  the  perspicuity  of  the  writer  and  the 
intelligence  of  the  reader.  Where  the  bulk  of  the  work  is  so  good,  it  may 
seem  ungracious  to  criticise.  But  there  are  some  details  which  would 
bear  amendment,  such  for  instance  as  the  amorphous  heading  in  the  index, 
'  Waltham,  John  De,  erroneously  supposed  to  have  invented  the  subpoena,' 
and  the  description  of  the  plaintiff  in  Tyrrell  v.  The  Bank  of  London  (10 
H.  L.  Cas.  28),  who  was  in  fact  a  solicitor,  as  '  a  member  of  the  bar,  whose 
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firm,  it  had  been  agreed,  were  to  be  employed  as  the  Bolicitors  of  the  com- 
pany/ The  indiyidoal  so  described  would  rank  as  the  first  of  English  ^  bar- 
Bolisters.'  We  may  add,  specially  referring  to  pp.  612,  613,  that  the  errors 
of  pen  or  press  are  of  more  fi^uent  occarrence  than  they  ought,  in  a 
fourth  edition,  to  be ;  that  the  book  before  us  is,  as  is  usual  with  American 
law-books,  numbered  in  paragraphs, — a  system  more  conyenient  to  the 
writer  than  to  the  reader  ;  and  that,  though  all  the  references  in  the  index 
are  to  the  paragraphs,  no  indication  of  such  being  the  case  is  to  be  found 
where  it  ought  to  be,  at  the  head  of  each  page  of  index. 

Our  present  purpose  is  to  notice  some  of  the  characteristic  features  of 
Equity  which  are  in  the  United  States,  but  are  not  in  Lincoln's  Inn.  The 
limits  of  the  subject  are  ill-defined.  As  Lord  Hardwicke  said  in  1^45 : 
'The  Court  yery  wisely  hath  never  laid  down  any  general  rule  beyond 
which  it  will  not  go,  lest  other  means  of  avoiding  the  equity  of  the  Court 
should  be  found  out.'  Nor  have  the  rules  of  Equity  existed,  like  those  of 
the  common  law,  from  time  immemorial.  In  many  cases  we  know,  as  the 
late  Sir  George  Jessel  said  in  a  famous  case,  the  names  of  the  Chancellors 
who  invented  the  rules  of  the  Chancery  Courts.  We  can  give  the  date 
when  they  were  first  introduced  into  Equity  Jurisprudence.  '  The  doctrines 
are  progressive,  refined,  and  improved ;  and  if  we  want  to  know  what  the 
rules  of  equity  are,  we  must  look,  of  course,  rather  to  the  more  modem  than 
the  more  ancient  cases.'  This  being  so,  it  is  instructive  as  well  as  interesting 
to  watch  the  indepen4ent  growth  of  transatlantic  Equity.  In  some  States 
an  English  tenet  is  accepted,  in  others  it  is  rejected.  Speaking  generally, 
Professor  Bispham  states  *  that  the  principles  of  justice,  as  administered  by 
the  High  Court  of  Chancery  in  England  in  the  exercise  of  its  extraordinary 
jurisdiction,  have  been  adopted  in  nearly  all,  it  would  not  be  too  much  to 
say  oM^  of  the  United  States.'  It  is  naturally  in  smaller  matters  that  we 
find  divergence.  The  Pennsylvanian  Courts  refuse  to  recognise  the  severance 
of  legal  and  equitable  titles  in  cases  where  in  England  the  trust  would 
not  be  executed,  e.  g.  where  there  is  a  mere  trust  to  convey.  They  treat 
the  legal  fee  as  having  passed  to  the  beneficial  owner.  Again  it  would  seem 
that  in  some  of  the  States  the  position  of  those  men  who  in  England  are 
continually  becoming  trustees  is  an  enviable  one.  In  New  York,  Michigan, 
Louisiana,  and  Wisconsin,  we  read,  trusts  have  been  abolished  except  within 
very  narrow  limits.  All  these  States,  except  Louisiana,  are  chary  too  in 
having  anything  to  say  to  resulting  trusts.  Once  more.  In  South  Carolina, 
Pennsylvania,  and  other  States  the  Courts  have  differed  from  the  English  rule, 
and  have  decided  that  a  feme  covert  has  no  power  over  her  separate  estate, 
except  that  which  has  been  given  her  by  the  instrument  creating  the  trust. 
On  the  other  hand,  in  nearly  all  the  States,  as  in  England,  the  doctrine  of  an 
equity  to  a  settlement  is  fast  becoming  obsolete  under  the  otherwise 
questionable  influence  of  Married  Women's  Property  Acts.  We  note  in 
passing  a  noteworthy  decision  that  a  trust  '  to  secure  the  passage  of  laws 
granting  women  a  right  to  vote  and  hold  office '  is  not  a  charity,  and  an 
application  cypr^  of  a  trust  in  the  same  case  {Jackson  v.  Phillips^  14  Allen 
571)  which,  coming  into  effect  after  the  abolition  of  slavery,  sought  to  pro- 
vide for  the  *  preparation  and  circulation  of  books  and  newspapers,  the 
delivery  of  speeches,  lectures,  and  such  other  means  as  in  the  trustees'  judg- 
ment will  create  a  public  sentiment  that  will  put  an  end  to  slavery  in  this 
country,  and  for  the  benefit  of  fugitive  slaves  escaping  from  the  slave- 
holding  States.'  Another  difference  between  the  law  which  prevails  on 
either  side  of  the  Atlantic  is,  that  in  Great  Britain,  as  is  well-  known,  the 
trustee  may  lose  in  the  management  of  the  trust,  but  cannot  gain,  while  in 
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the  XTnited  States  trustees  and  other  fiduciaries  are  entitled  to  a  reasonable 
compensation  for  their  seryices,  the  amount  being  in  some  States  fixed  by 
statute,  and  in  others  regulated  by  the  Court  to  which  the  trustees  are 
liable  to  account.  Turning  for  a  moment  to  the  law  of  mortgages,  in  the 
United  States  the  mortgagor's  interest  is  regarded  as  being  one  of  a  legal, 
not,  as  with  us,  of  an  equitable  character.  And  to  them  the  doctrine  of 
'tacking'  is  happily  unknown.  So,  too,  is  the  rule  upon  which  large 
encroachments  have  been  made  of  late  years,  which  laid  it  down  that  a 
Toluntary  transfer  of  such  property  as  could  not  be  reached  by  execution  was 
not  firaudulent  against  creditors.  There  is  a  difference  too  in  the  construc- 
tion here  and  there  of  the  rule  which  is  labelled  as  that  of  the  Statute  27 
Elizabeth,  cap.  4.  Here  it  is  held  that  a  voluntary  conveyance  is  void  as 
against  a  subsequent  purchaser,  even  though  he  may  have  notice  of  the 
same,  the  theory  being  that,  as  the  voluntary  conveyance  is  rendered  void 
by  the  statute,  no  subsequent  purchaser  is  bound  to  regard  it.  There, 
however,  but  not  uniformly  in  all  the  States,  a  purchaser  who  has  notice  of 
a  prior  voluntary  grant  will  take  subject  to  the  rights  of  the  voluntary 
grantee.  Howbeit  the  doctrine  of  notice  has  never  been  regarded  with 
&vour  in  the  United  States.  And  the  Courts  of  that  country  have  very 
much,  if  not  altogether,  avoided  the  necessity  for  marshalling  the  assets  of  a 
deceased  by  laying  down  from  the  first  a  general  rule  that '  estates  of  all  kinds, 
both  real  and  personal,  are  considered  assets  for  the  payment  of  debts,  and 
that  specialty  and  simple  contract  creditors  stand,  as  respects  both  classes  of 
property,  upon  the  same  footing.'  But  marshalling  is  freely  resorted  to 
for  the  adjustment  of  the  liabilities  of  living  debtors.  Concerning  the 
vendor's  lien  for  unpaid  purchase  money,  which  was  crystallised  in  England 
by  Mackreth  v.  Symmomf,  there  is  a  remarkable  diversity  in  the  Union.  In 
some  States  and  in  the  Federal  Courts  the  doctrine  has  been  adopted ;  in 
others  it  has  been  repudiated;  while  in  a  third  class,  the  rule  has  been 
abrogated  or  modified  by  Statute.  Our  conmion  mortgages  by  deposit  of 
title  deeds  have  been  sustained,  though  infrequently,  in  some  States,  but 
they  have  been  disapproved  in  Kentucky  and  rejected  in  Pennsylvania  and 
Ohio.  In  the  law  of  partnership,  again,  we  find  the  doctrine  of  conversion 
differently  applied  in  England  and  in  the  United  States.  Here  the  rule  is, 
that  where  land  is  bought  with  partnership  funds  for  partnership  purposes,  and 
is  in  the  proper  sense  of  the  term  an  asset  of  the  partnership,  it  is  converted 
into  personalty  '  out  and  out,'  not  only  for  the  purpose  of  answering  the 
liabilities  of  the  partnership,  but  also  as  between  the  real  and  personal 
representatives  of  a  deceased  partner.  But  almost  throughout  the  Union 
the  rule  is,  that  the  conversion  is  limited  to  the  purposes  of  the  partnership, 
and  tdtra  those  purposes  the  property  is  treated  as  if  in  its  original  state. 
That  is,  the  surplus  goes  to  the  real  representatives  of  a  deceased  partner. 
But  in  Kentucky  the  English  rule  is  followed,  as  it  was  at  one  time  in 
Virginia.  In  the  matter  of  administration  we  learn  from  Prof.  Bispham 
that  administration  actions  are  of  much  less  importance,  and  of  much  less 
frequent  occurrence  in  his  country  than  in  England,  as  the  distribution  of 
such  assets  is,  in  most  States,  vested  by  Statute  in  Probate  or  Orphans' 
Courts,  or  similar  tribunals.  Happy  the  country,  Charles  Dickens  would 
have  said,  which  knows  no  administration  action  1  However,  with  us  they 
are  under  the  beneficial  operation  of  Order  LY  of  rare  occurrence  compared 
with  the  day  which  was  chronicled  or  caricatured  in  Jamdyce  v.  Jarndyce. 
Lastly,  to  conclude  this  resume  of  some  of  the  salient  variations  of  American 
from  English  law  as  set  out  by  Prof.  Bispham,  we  find  a  singularity  rather 
of  name  than  of  reality  in  the '  bill  to  remove  a  cloud  from  a  title,'  which 
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belongs  to  the  same  family  as  our  former  bills  quia  timet  and  bills  of  peace, 
the  doctrine  being  capable  of  assertion  '  in  almost  any  case  in  which  justice 
requires  that  the  title  of  a  party  in  possession  should  be  quieted,  and  the 
evidence  of  that  title  is  clear.' 


The  Law  of  General  Average  English  and  Foreigu.  By  Richard 
Lowndes.  Fourth  Edition.  London:  Stevens  &  Sous.  1888. 
8vo.   xliii  and  696  pp. 

In  this  edition  the  text  has  been  increased  by  about  100  pages,  and  the 
body  of  appendices  by  about  the  same  number ;  some  fifty  fresh  cases  have 
been  included,  of  which  a  few  are  taken  from  American  reports ;  but  the 
greater  part  consist  of  English  decisions  given  since  the  last  edition  in  1878. 

Its  publication,  the  author  tells  us,  has  been  considerably  delayed  by 
reason  of  the  long  litigation  of  the  cases  of  Atwood  v.  Sellar  (4  Q.  B.  D.  342 
and  5  ibid.  286)  and  Svendsen  v.  Wallace  (11  Q.  B.  D.  616,  13  ibid.  69,  and 
10  App.  Ca.  404),  which  for  a  time  had  the  effect  of  bringing  complete 
uncertainty  over  the  proper  treatment  of  a  question  of  every-day  practice, 
namely,  that  of  the  expenses  consequent  on  putting  into  a  port  to  repair 
damages,  and  at  the  same  time  raised  doubts  as  to  the  true  meaning  and 
application  of  Lawrence  J.'s  definition  (in  Birldey  v.  Fretgrave^  i  East  220) 
of  general  average,  hitherto  the  very  keystone  of  our  law  on  the  subject 
The  author  regrets  that  these  cases  were  not  decided  in  accordance  with  the 
views  of  the  dissentient  minority  of  the  judges,  and  especially  with  the 
opinion  consistently  maintained  in  them  by  Baggallay  LJ.  If  the  very 
motive  of  the  rule  of  general  average  is  to  encourage  the  taking  of  measures 
tending  to  the  rescue  alike  of  ships,  cargoes  and  lives,  surely  no  encourage- 
ment really  deserves  the  name  which  does  not  pay  the  expense  in  full, 
including  that  of  putting  to  sea  again  I  This  ground  of  policy  is  certainly 
weighty,  and  we  find  accordingly  that  most  of  the  foreign  codes  have  adopted 
the  broader  rule. 

The  judgment  of  Lord  Esher  (Brett  M.R.)  in  Svendsen  v.  Wallaee  as 
an  argument  in  deductive  logic  is  indeed  unanswerable,  but  the  author 
points  out  that  just  as  the  learned  judge  held  the  expenses  of  discharging 
the  cargo,  when  necessary  to  enable  the  ship  to  be  repaired,  to  be  general 
average,  because  they  formed  a  part  of  the  *  going  into  port  to  repair,'  i.  e. 
of  bringing  the  vessel  effectually  into  a  position  to  be  repaired,  so  it  might 
equally  have  been  held  that  the  charges  for  reloading,  and  the  pilotage  and 
port-dues  on  quitting  the  port,  similarly  constituted  a  necessary  part  of  the 
expense  of  putting  into  port  to  repair,  within  the  true  meaning  of  the  rule. 
In  other  words,  the  decision  of  the  Court  involved  in  any  case  some  con- 
structive extension  of  the  natural  meaning  of  the  phrase  '  going  into  port  to 
repair,'  and  both  principle  and  policy  would  have  justified  the  somewhat 
wider  extension  which  Baggallay  L.J.  was  in  favour  of.  This  is  still  more 
apparent  if  for  the  above  expression  he  substituted  '  putting  into  port  for 
safety.' 

In  the  last  edition  the  author  noted  as  one  of  the  questions  that  stood  in 
need  of  judicial  decision  the  propriety  of  disallowing  as  general  average  the 
damage  caused  by  voluntary  stranding,  except  when  effected  in  order  to 
extinguish  a  fire  on  board,  llie  matter  still  remains,  however,  in  an  unsettled 
state,  and  one  of  the  most  interesting  sections  in  the  book  is  devoted  to  a 
discussion  of  the  subject,  and  contains  an  ample  collection  of  the  various 
materials  for  forming  a  judgment  on  the  question. 
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The  movement  which  was  commenced  eome  years  ago  in  fiivour  of  a 
uniform  system  of  general  average  adjustment  throughout  the  maritime 
world  does  not  appear  to  have  borne  all  the  fruit  that  was  hoped  or  expected 
of  it.  Avery  considerable  degree  of  uniformity  has,  however,  been  attained, 
as  may  be  seen  by  referring  to  the  comparative  Table  of  the  Laws  of  (General 
Average  prefixed  to  this  work,  or  to  the  various  extracts  from  foreign  laws 
and  codes  set  out  in  the  appendices,  which  have  been  recast  so  as  to  keep 
pace  with  the  progress  of  foreign  legislation  during  the  last  ten  years. 

General  average  forms  so  small  a  branch  of  the  law,  and  is  moreover  so 
much  in  the  hands  of  average  adjusters,  that  it  cannot  be  said  to  be  of  very 
wide  legal  interest.  It  affords,  however,  a  singular  example  of  the  felicitous 
power  of  definition  of  the  Boman  law,  for  after  studying  all  the  definitions 
attempted  by  English  lawyers  we  can  agree  with  the  author  in  doubting 
whether  any  one  of  them  '  equals  in  accuracy  and  concise  fulness  the  original 
maxim  of  the  Rhodian  law,  which  in  so  few  words  gives  the  rule,  the  reason 
for  it,  and  a  typical  example ; '  si  levandae  navis  gratia  jactua  mercium  Jaetus 
est,  omnium  corUribuiione  iarciatur  quod  pro  amnibue  datum  est. 

It  may  be  confidently  asserted  that  whether  for  the  purposes  of  the 
adjuster  or  the  lawyer,  Mr.  Lowndes'  work  presents  (in  a  style  which  is  a 
model  of  clear  and  graceful  English)  the  most  complete  store  of  materials 
relating  to  the  subject  in  every  particular  as  well  as  an  excellent  exposition 
of  its  principles. 

A  Treatise  on  the  Law  of  Bailmefits,  including  Carriers^  Int^keepers,  and 
Pledge.  By  James  Schoulek.  Second  Edition.  Boston,  Mass. : 
Little,  Brown  &  Co.    1887.    La.  8vo.   Iviii  and  795  pp. 

The  first  edition  of  this  book  did  not  find  a  place  in  our  principal  law 
libraries,  although  we  gather  from  the  preface  that  it  was  destined  to  take 
the  place  of  any  further  edition  of  Mr.  Justice  Story's  work.  This  was 
perhaps  due  to  the  fact  that  the  greater  part  of  its  field  had  been  covered 
by  recent  books  both  on  negligence  and  on  carriers.  The  publishers  desired, 
in  issuing  a  new  text-book  on  Bailments,  to  give  particular  prominence  to 
the  modem  law  of  carriers,  which  occupied  less  than  one-third  of  Story's 
treatise ;  and  accordingly  of  the  present  volume  more  than  one-half  is  de- 
voted to  that  subject. 

To  an  Englishman's  way  of  thinking  the  mode  of  treatment  is  somewhat 
too  discursive,  and  so  takes  a  middle  course  between  the  two  best  methods 
which  a  text-book  can  pursue ;  for  while  dealing  preeminently  with  prin- 
ciples, it  does  not  attain  the  conciseness  and  precision  of  a  digest ;  and,  on 
the  other  hand,  it  does  not  come  to  really  close  quarters  with  tiie  intricacies 
of  case  law. 

Though  the  space  allotted  to  the  different  parts  of  the  subject  varies, 
as  before  stated,  from  that  adopted  in  Story's  work,  the  general  arrange- 
ment is  not  otherwise  very  different.  Such  differences  as  there  are  seem 
to  us  to  mark  a  distinct  improvement ;  thus  the  author  has,  we  think  wisely, 
discarded  the  Roman  terms  depositum  and  mandatvant  and  has  expressed 
the  divisions  of  his  subject  in  clear  and  well-chosen  English  terms,  classing 
together  in  Part  II  all  Bailments  for  the  Bailor's  sole  benefit,  in  Part  III 
all  those  for  the  Bailee's  sole  benefit. 

It  is  not  easy  to  arrive  at  an  adequate  and  at  the  same  time  simple 
definition  of  Bailment.  The  author  adopts  the  following:  'A  delivery 
of  some  chattel  by  one  party  to  another  to  be  held  according  to  the  speciid 
purpose  of  the  delivery,  and  to  be  returned  or  delivered  over  when  that 
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special  pnrpoee  is  accompliflhed ;'  bnt  admits  that  it  is  not  wide  enough 
to  embrace  all  so-called  bailments.  Perhaps  it  would  be  best  to  confine 
the  term,  according  to  its  etymology,  to  cases  where  there  is  a  real  delivery. 
It  is  a  yiolent  fiction  to  call  a  finder  a  bailee  at  all.  But  if  a  quite  general 
definition  be  desired,  one  might  suggest '  the  possession  by  one  person  of  the 
chattel  or  goods  of  another  on  the  terms  of  mutual  obligations  imposed  by 
contract  or  implied  by  law/ 

The  author  does  not  lack  enthusiasm  for  his  subject.  Who  shall  be  heard 
to  talk  of  the  dry  bones  of  the  law,  when  the  subject  of  Common  Carriers 
can  raise  such  a  glow  of  poetic  fire  as  the  following  1  '  This  branch  of  bail- 
ment law  owes  most  of  its  inspiration  to  the  creative  genius  of  modem  times ; 
so  that,  unlike  the  fabled  genie  which  rose  cloud-like  from  the  vase  of  its 
mysterious-  confinement,  when  a  fearless  hand  broke  the  seal  of  Solomon, 
this  once-stifled  giant  of  the  codes,  likewise  made  free  to  overspread  sea  and 
shore,  goes  on  enlarging  in  bulk  and  stature,  destined,  perhaps,  to  lose  all 
shapelmess  of  feature  in  so  immense  a  mass,  yet  certain  never  to  re-enter  its 
ancient  prison.' 

Tie  Law  of  Railway  Campaniei :  being  a  collection  of  the  Acts  and 
Orders  relatin^^  to  Railway  Companies  in  England  and  Wales, 
with  Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of 
Bye-laws  and  Standing  Orders  of  the  House  of  Commons.  Second 
Edition.  By  J.  H.  Balfour  Brownb,  Q.C.,  and  H.  S.  Thisobald. 
London:  Stevens  &  Sons.    1888.   La.  8vo.   Iv  and  916  pp. 

This  book  is  one  which  from  its  form  is  necessarily  characterised  by 
marked  merits  and  by  equally  marked  drawbacks.  All  the  Acts  relating  to 
or  affecting  railways  are  placed  in  chronological  order,  and  the  judge-znade 
law  which  has  grown  up  around  them  is  added  in  the  form  of  notes  to 
particular  sections.  Economy  of  space  is  thus  at  once  gained,  as  well  as 
great  facility  of  reference,  and  so  the  book  is  one  which  cannot  fail  to  please 
the  thorough  man  of  business,  especially  if  he  is  to  some  extent  acquainted 
with  railway  law  before  he  finds  it  necessary  to  consult  thb  work.  But  a 
student  who  for  the  first  time  opened  its  pages  would  find  before  him  a 
legal  chaos ;  because,  for  one  thing,  it  is  wholly  impossible  to  place  each  of 
the  various  points  of  railway  law  under  a  section  with  which  they  are 
logically  and  closely  connected.  For  example,  under  s.  89  of  the  Railway 
Clauses  Act,  1845,  which  is  to  the  effect  that  a  company  is  not  to  be  liable 
to  a  greater  extent  than  common  carriers,  are  grouped  some  seventeen  pages 
of  notes  of  cases  dealing  with  all  sorts  of  subjects,  such  as  damages  for  per- 
sonal injuries,  for  breadi  of  contract,  contributory  negligence,  and  so  forth. 
This  kind  of  artificial  grouping  is  however  clearly  inseparable  from  the 
character  of  the  book,  for,  not  being  a  treatise,  there  can  be  no  systematic 
arrangement  of  the  materials  under  carefully  thought-out  heads.  But 
while  this  treatment  has  its  drawbacks,  it  has  considerable  merits  where 
the  subjects  fall  naturally  under  some  Act,  as  in  the  case  of  rating  decisions 
which  can  reasonably  be  grouped  under  the  Union  Assessment  Committee 
Act,  1864,  which  forms  a  kind  of  heading  for  the  collection  of  cases.  The 
treatment  of  the  decisions  by  the  authors  is  clear  and  concise — ^perhaps  it 
may  be  almost  regarded  as  crude,  because  there  is  scarcely  sufficient  dis- 
tinction made  between  important  and  comparatively  trivial  cases.  Thus 
the  famous  decision  in  The  Bemina,  1 2  P.  D.  56,  which  overruled  Armstrong 
V.  The  Lancashire  ^  Yorkshire  Ry,  Co,,  L.  R.  10  Ex.  47  and  a  long  course 
of  judicial  practice,  is  disposed  of  in  three  lines  and  a  half,  though  it  is  based 


April,  i888.]  Beviewa  and  Notices.  219 

on  clearly-defined  principles  and  has  far-reaching  conseqnences.  Again, 
economy  of  space  has  sometimes  been  gained  at  the  expense  of  clearness  of 
reference.  Thns  we  are  told  that  any  interference  with  an  easement 
appurtenant  to  land  entitles  the  owner  to  compensation,  and  that  this  has 
been  decided  with  reference  to  a  private  right  of  way  and  to  an  easement 
of  light.  Five  decisions  follow  to  support  the  proposition  and  the  ex- 
amples, but  the  practitioner  is  not  told  which  refer  to  the  right  of  way  and 
which  to  the  easement  of  light ;  and  so  it  may  be  that  his  time  wiU  be 
wasted  in  looking  through  several  decisions.  But  marked  as  these  defects 
are,  they  are  outweighed  by  the  business  merits  of  the  book,  which  ia  a 
valuable  one  for  many  practitioners,  and  many  persons  engaged  about  the 
business  of  English  railways. 


TAe  Law  of  Principal  and  Agent  in  Contract  and  Tort.  By  William 
Evans.  Second  Edition.  London:  William  Maxwell  &  Son. 
1888.   8vo.   xxviii  and  658  pp. 

T^E  changes  effected  in  this  edition  call  for  little  comment,  the  general 
plan  of  the  work  having  been  retained  unaltered.  Some  eight  new  sections 
have  been  added,  and  a  large  number  of  additional  cases,  over  500,  have  been 
incorporated  into  the  text  and  notes,  with  the  effect  of  increasing  the  former 
by  some  sixty-seven  pages.  New  decisions  have  been  carefully  discussed 
where  necessary,  according  to  the  method  adopted  in  the  first  edition,  and 
the  utility  of  the  book  has  been  greatly  increased  by  being  brought  down  to 
date. 

We  miss  a  few  decisions  which  seem  to  us  of  sufficient  importance  to  have 
merited  insertion  in  their  appropriate  places,  viz.  at  p.  157,  Gordon  v.  Jame9 
(30  Ch.  D.  249),  on  the  authority  of  a  solicitor  to  receive  mortgage  money; 
at  p.  181,  Lewis  v.  Ramedale  (55  L.  T.  N.  S.  179)  on  the  restriction  of  a 
power  of  attorney  in  general  terms  to  the  specie^  purposes  for  which  it  is 
granted;  at  pp.  231  and  237,  Barrow  ^-  Bros,  v.  DysUr  N alder  dc  Co. 
(13  Q.  B.  D.  635),  and  Hutckeson  ds  Co.  v.  EaUm  Sf  Son  (ibid.  861),  on  the 
question  when  a  broker  is  personally  liable  on  his  contract,  and  what  written 
terms  will  exclude  evidence  of  custom  to  render  him  responsible ;  at  p.  47  2, 
Isaac  Cooke  ds  Sons  v.  Eshelhy  (12  App.  Ca.  271),  on  the  right  of  a  buyer  to 
set  off  against  the  seller  a  claim  available  against  the  seller's  agent,  a  case 
not  only  important  but  open  to  serious  criticism. 

Again,  the  citation  of  Maspons  y  Hermano  v.  Mildred  at  p.  476  should 
have  included  the  decision  in  the  House  of  Lords  (8  App.  Ca.  874),  and  that 
of  Re  Cape  BreUm  Company  at  p.  302  the  decision  in  the  Court  of  Appeal 
(29  Ch.  Div.  795) :  the  report  of  the  case  in  the  House  of  Lords  (12  App. 
Ca.  652)  was  no  doubt  too  late  for  insertion. 

We  have  also  noticed  some  omissions  in  the  table  of  cases, — omissions  the 
more  to  be  regretted  because  completeness  in  this  respect  enhances  the  value 
of  a  good  book. 

Wilson^s  Supreme  Court  of  Jvdicature  Acts,  Rules^  and  Forms,  8^c.    Sixth 

Edition.     By    Charles    Burney,    M.   Muia  Mackenzie,    and 

C.  Arnold  White.     London  :  Stevens  &  Sons.    1887.    La.  8vo. 

cvii  and  956  pp. 

In  our  last  issue  we  credited  '  Wilson's  Judicature  Acts,'  by  a  clerical 

slip,  with  the  citation,  on  a  rough  calculation,  of  1400  cases  only.     The 

number  of  cases  really  cited  approaches  double  the  estimate  we  then 

gave,  and  is  more  than  half  the  number  cited  in  '  The  Annual  Practice.' 
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We  may  add  to  the  comments  which  we  made  on  this  pair  of  works 
last  January  that  '  Wilson '  is  admirably  adapted  for  use  in  the  common 
law  courts.  We  haye  used  it  for  some  time,  and  we  have  not  found  it 
wanting.  It  is  true  that '  Wilson '  does  not  call  in  aid  the  mass  of  cases 
from  the  'Weekly  Notes'  which  the  industrious  practitioner  may  have 
'  noted  up '  on  such  an  Order  as  LY  or  on  Order  LVIII,  r.  15.  A  Chancery 
practitioner,  accustomed  to  his  'white  book,'  may  cavil  at  'Wilson'  for 
citing  too  few  decisions.  But  in  our  judgment  there  is  not  always  strength 
in  the  multitude  of  cases,  and  we  think  that '  Wilson '  has  nearly  approached 
the  medium  of  safety.  It  is  always  easier  for  a  writer  who  knows  of  a  case 
to  cite  it  than  to  summon  up  the  courage  which  is  necessary  to  leave  it  out. 
Among  other  things  that  are  admirable  in  '  Wilson '  are  the  yellow  edging 
with  which  the  pages  containing  the  Rules  of  the  Supreme  Court,  1883,  are 
differentiated,  and  the  exiguous  nature  of  the  'Addenda  and  Corrigenda' 
list,  which  we  are  glad  to  have  no  wish  to  expand.  We  believe  that  this 
collection  of  Rules  is  an  exhaustive  one,  and  we  think  that  this  analysis  of 
the  'judge- made 'law  which  haB  quickly  accumulated  on  the  Rules  is  a  sound 
iind  an  accurate  digest. 

Tie  Merchandise  Marks  Act^  1887,  with  special  reference  to  the  important 
sections,  and  the  Customs,  Regulations,  and  Orders  made  there- 
under, together  with  the  Conventions  with  Foreign  States  for 
protection  of  Trade  Marks.  By  Howard  Payn.  London : 
Stevens  &  Sons.    1888.   8vo.    vii  and  132  pp. 

This  is  a  neat  and  practical  little  work.  The  so-called  '  General  Intro- 
duction,' which  would  have  been  more  fitly  termed  an  Explanatory  Chapter, 
occupies  thirty-two  pages,  the  Act  and  Notes  about  the  same  space,  whilst 
the  remainder  of  the  book  is  occupied  by  the  Appendix.  We  think  that 
Mr.  Payn's  work  will  be  found  a  clear  and  useful  guide.  Thus  he  points 
out  by  way  of  example  how  the  words  '  superfine  make '  might  be  an  indi- 
rect indication  of  the  English  origin  of  a  bale  of  goods,  and  so  cause  them 
to  be  liable  to  detention,  as  being  a  false  'trade  description.'  He  then 
shows  the  need  to  add,  in  the  event  of  these  or  similar  wo^  being  stamped 
on  goods,  a  counter  statement  as  to  manufacture  abroad  so  as  to  secure  a 
free  entry  for  the  goods  in  question.  We  have  taken  this  particular  instance 
because  questions  arising  under  the  head  of  false  trade  descriptions  are  the 
most  difficult  and  calculated  to  give  most  trouble  both  to  the  Custom-house 
officers  and  merchants.  Except  this  introductory  statement  and  a  few  notes 
to  the  Act  there  is  no  original  matter  in  the  book.  But  this  abstemiousness 
is  to  be  commended,  for  commentators  on  Acts  are  too  fond  of  padding  up 
their  books  by  pointing  out,  without  need,  distinctions  between  the  Act 
under  discussion  and  prior  or  similar  statutes. 

La  philosophie  du  droit.  Par  Diodata  Lioy.  Traduit  par  Louis 
DuBAND  et  pr6c£d6  d'une  preface  par  Louis  Duband  et  Jean 
Tebbeu  Paris:  Chevalier-Marescq  &  C'^  1887.  cxxxviand587pp. 

This  book  had  already  been  translated  into  German.  The  French  trans- 
lator has  taken  advantage  of  the  notes  in  the  Qerman  edition,  and  added 
original  ones  of  a  comparative  character.  The  author  moreover  has  himself 
revised  the  translation. 

Lioy's  work  is  one  of  the  best  which  have  yet  been  written  upon  the  subject. 
It  is  abreast  of  modem  ideas,  research  and  learning,  though  the  author 
rather  combats  than  espouses  modem  views.     He  is  a  follower  of  neither  the 
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utilitarian  nor  the  interest  theory.  He  holds  the  sources  of  law  to  be  of  a 
spiritual  nature.  Howeyer,  it  is  one  of  the  merits  of  the  book  that  the  author 
does  not  harp  much  on  an  independent  line  of  thought  of  his  own.  He 
divides  his  subject-matter  into  two  parts,  the  first  called '  Objet  du  droit/  the 
second  'Sujetdu  droit/  a  division  obviously  borrowed  from  the  Germans.  In 
the  former  part,  Lioy  deals  under  separate  headings  with  Beligion,  Science, 
Art,  Industry,  Trade,  Morality,  and  Law ;  in  the  latter,  with  the  Individual, 
the  Family,  the  District  (Commune),  the  Province,  the  State,  the  Community 
of  States  and  Humanity.  The  term  Philosophy  of  Law  is  perhaps  some- 
what too  limited  a  title  for  so  wide  a  subject.  Be  that  as  it  may,  the  book 
is  certainly  interesting  and  instructive. 


Questions  de  droit  maritime,      Pslt  Alfred  de  Coubcy.     4^*  s^rie. 
Paris:  P.  Pichon.    1888.    8vo.    xxi  and  481  pp. 

Ths  able  manager  of  the  Compagme  d^cuswrances  ginirales  expects  this 
volume  to  be  the  last  of  the  interesting  series,  the  publication  of  which  he 
began  ten  years  ago.  His  essays  are  upon  questions  of  the  day  which 
have  fallen  within  his  personal  experience,  and  have  no  consecutive  bearing 
on  each  other.  Two  long  chapters  of  the  present  volume  deal  with 
employers'  liability.  Another  is  devoted  to  exoneration  of  liability  for 
negligence.  One  which  will  be  read  with  interest  by  Englishmen  gives  the 
author's  views  upon  the  procedure  of  our  Courts.  His  strictures  on  trial  by 
jury  in  civil  causes,  and  his  contrast  between  our  costly  safeguards  of  justice 
and  the  more  practical  and  less  expensive  French  procedure,  are  worthy  of 
the  attention  of  English  reformers. 


Code  de  Procedure  civile  pour  PEmpire  d^Allemagne.    Traduit  at  annot^ 
par  E.  Glasson,  E.  Ledeblin  and  F.  B.  Dareste.     Paris :   Im- 
primerie  Nationale.    1887.   ^^  ^^^  354  PP* 
This  valuable  translation  by  thoroughly  competent  men,  of  whom  M. 
Glasson  is  well  known  to  English  jurists,  forms  one  of  the  series  of  transla- 
tions of  foreign  Codes  in  course  of  publication  by  the  Foreign  Legislation 
Commission   at  the  Ministry  of  Justice  in   Paris.     The    historical  and 
analytical  introduction   and  the  abounding  comparative   notes  give  the 
work  a  value  quite  apart  from  that  which  it  possesses  as  an  excellent  trans- 
lation.    Not  the  smallest  merit  of  the  book  is  its  exhaustive  and  careful 
index. 

The  Elements  of  JurUjorudefice.  By  Thomas  Ebskinb  Holland.  Fourth 
Edition.     Oxford:  Clarendon  Press.    1888.   8vo.   xx  and  378  pp. 

Mb.  Holland  has  succeeded  in  keeping  the  additional  pages  of  this  new 
edition  within  a  small  number.  If  the  book  continues  to  enjoy  the  well- 
deserved  favour  it  has  hitherto  done,  the  author  may  yet  have  hstrA  work  to 
save  it  from  being  oppressed  by  details,  and  thereby  losing  some  of  its  merit 
and  convenience  as  an  elementary  book  of  instruction  and  reference.  We 
would  suggest  for  consideration  whether  in  a  future  edition  the  German 
phrases  and  extracts  might  not  be  reduced.  We  cannot  have  an  adequate 
scientific  treatment  of  English  law  without  an  adequate  English  terminology 
which  can  be  understood  without  reference  to  forms  of  speech  cast  in  Ihe 
mould  of  another  language.    So  long  as  we  set  before  English  students  such 
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signs  as  '  Juristic  Act,'  so  long  will  they  mostly  neglect  and  refuse  to 
belieye  that  the  thing  signified  has  any  real  existence  in  English  law. 

A  few  references  to  recent  cases,  given  only  by  date  or  from  newspapers, 
need  posting  up;  and  on  p.  170  Ex  parte  GilehrUl  is,  by  one  of  those 
yexatiouB  little  slips  which  recent  changes  in  the  Law  Reports  have  multi- 
plied, cited  as  being  reported  '17  Q.B.  521'  instead  of  ^17  Q.  B.  Diy.  521/ 

Ckaritahle  TtmU  :  the  Jurisdictum  of  the  Charity  Commiseian^  being  the 
Acts  conferring  euch  Juriedtction^  1 853-1 883,  with  Introductory 
Eeeays  and  Notes  on  the  Sections.  By  Richabd  Edmukd  Mitchbson. 
London  :  Stevens  &  Sons  and  W.  Maxwell  &  Son.  1887.  8vo. 
xxxii  and  415  pp. 

This  work  is  what  on  its  title-page  it  pretends  to  be.  It  will  be  useful 
to  the  equity  practitioner  as  giving  him  the  Acts  collected  together,  with 
references  to  the  cases  decided  on  the  various  sections.  We  notice  that  a 
case  reported  in  June  {St  Botolph's  Estates,  35  Ch.  D.  142)  is  not  mentioned; 
nor  is  the  Act  of  last  Session,  50  ft  51  Vict.  c.  49.  In  other  respects  we 
have  found  this  part  of  the  work  fairly  complete.  A  very  instructive  part 
of  the  Introduction  consists  of  the  history  of  Charity  Commissions  in  general, 
«nd  of  the  present  Charity  Commission  in  particular.  It  appears  tbat  the 
Commissioners  perpetually  hunger  after  new  powers.  One  of  their  favourite 
ideas  is  to  lay  a  tax  on  charities  to  support  their  ever-increasing  staff—all 
for  the  good  of  the  charities,  of  course.  But  what  would  have  been  said  of 
the  Livery  Companies  if  they  had  proposed  to  do  anything  of  that  kind  f 


Alphabetical  Btference  Index  to  recent  and  important  Maritime  Law 
Decisions.  Compiled  by  Bobbbt  B.  Douglas.  London :  Stevens 
&  Sons.  1888.  8vo.  xvi  and  240  pp. 
This  book  may  be  of  use  to  business  men,  but  will  be  of  little  use  to 
lawyers.  It  is  described  on  the  title-page  as  a  Beference  Index,  but  it 
refers  to  no  law  or  newspaper  reports  or  to  any  other  authority  for  its 
versions  of  the  decisions  abstracted.  As  a  digest  of  reported  cases  it 
is  therefore  useless ;  as  an  index  to  the  columns  of  the  Times  and  Shipping 
Gazette  it  may  be  of  use,  for  the  dates  of  the  decisions  are  given,  and 
apparently  it  is  the  reports  of  these  or  other  newspapers  that  have  been 
indexed.  Occasionally  a  case  is  referred  to  in  the  Courts  of  which  the  only 
report  is  in  a  newspaper,  but  this  rarely  happens,  and  newspaper  authorities 
are  of  little  weight.  Some  of  the  decisions  summarised  by  Mr.  Douglas  are 
startling :  for  example,  p.  62,  that  the  appearance  of  a  steamer's  mast-head 
light  indicates  that  *  it  is  that  of  a  steamer  whose  side-lights  are  obscured 
by  fog.'  Under  the  head  (p.  77)  of  Compulsory  Pilotage  is  a  vague  and 
inadequate  summary  of  the  law  of  pilotage  at  various  ports;  'about,' 
p.  5,  is  an  odd  heading  for  an  Index ;  and  the  cross-references  (pp.  8, 9,  28, 
and  passim)  are  whole  pages  in  length  and  altogether  excessive. 


Attachment  ofJ)ebts  and  Receivers  by  way  of  equitable  execution.  Second 
Edition.  By  Michael  CababI  London :  Maxwell  &  Son.  1888. 
8vo.  xii  and  164  pp. 

In  this  edition  of  a  work  on  Interpleader  and  Attachment  Mr.  Oabab6 
has  dropped  *  Interpleader '  and  taken  in  '  Equitable  Execution '  as  a  cognate 
subject  to  Attachment  of  Debts,  and  we  think  he  has  done  wisely.     Both 
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subjects  are  as  a  general  rule  neatly  and  carefully  dealt  with.  But  it  is 
not  enough  to  say  that '  the  provisions  of  the  Common  Law  Procedure  Acts, 
1854  and  i860,  are  almost  idefUicdlwiih  those  of  Order  XLY  of  the  Rules 
of  the  Supreme  Court,  1883 1'  ^®  reason  for  the  considerable  variations  of 
language  between  the  two  sets  of  provisions  (both  of  which  are  printed  at 
length)  ought  surely  to  have  been  pointed  out.  We  read  with  some  surprise  that 
a  legacy  is  not  attachable  {M'DowaU  v.  HcUiater,  3  C.  L.  B.  933 ;  25  L.  T.  O.  S. 
185),  and  think  it  should  have  been  stated  whether  or  not,  looking  to  the  fact 
that  since  the  Judicature  Acts  an  equitable  debt  is  attachable  (see  In  re  Cowan' 9 
Estate,  L.  B.  14  Ch.  D.  638),  this  would  still  hold  good.  Equitable  execution 
is  dealt  with  more  shortly,  but  with  more  and  better  original  writing,  and 
there  is  a  short  collection  of  forms,  one  or  two  of  which  are  original.  There 
is  the  doubtful  convenience  of  a  double  index,  one  to  each  part  of  the  work, 
and  the  few  '  statutes  cited '  are  given  in  each  index  instead  of  being  placed 
in  a  '  table  of  statutes '  at  the  beginning  of  the  book  in  the  usual  and  more 
convenient  fashion.  Lastly,  we  must  complain  that  only  one  set  of  reports 
(the  Law  Reports)  is  referred  to. 

A  Treatise  of  the  Law  and  Practice  relating  to  Fenders  and  Purchasers 

of  Real  Estate.     By  the  late  J.  Henry  Daht.     Sixth  Edition. 

By  WiLUAM  Babbeb,  Q.C.,  R.  B.  Haldanb,  and  W.  R.  Sheldon. 

%  vols.     London:  Stevens  &  Sons.    i888.    La.  8vo.   oociv  and 

1669  pp. 
Many  members  of  both  the  branches  of  the  legal  profession  will  be  glad 
to  hear  that  the  new  edition  of  this  well-known  and  highly-appreciated  work 
has  at  length  been  published.  It  has  been  long  in  preparation,  and  the 
extensive  changes  and  numerous  improvements  which  have  been  introduced 
are  the  result  of  assiduous  labour  combined  with  critical  acumen,  sound 
knowledge,  and  practical  experience.  The  popularity  of  the  treatise  is  too 
well  established  to  stand  in  any  need  of  commendation ;  but  it  is  probable 
that  on  a  future  occasion  we  shall  give  some  further  account  of  the  special 
features  upon  which  the  present  edition  relies  for  enlarging,  if  possible,  the 
wide  circulation  of  its  predecessors. 

We  have  also  received  : — 

Ls  Droit  de  la  Guerre.  Par  le  Professeur  Emile  Acollas.  Paris :  De- 
lagrave.  1888.  12  mo.  166  pp. — This  is  a  neat  little  handbook,  but  con- 
tains rather  more  of  purely  individual  speculation  than  seems  desirable  in  a 
work  of  elementary  instruction.  The  author  has  a  strong  opinion  that  no 
State  is  entitled,  under  any  circumstances,  to  cede  any  part  of  its  territory 
without  the  consent  of  the  inhabitants ;  and  on  the  other  hand,  that  any  and 
every  section  of  a  State  {la  eemmune,  le  canUm,  la  province)  has  an  abso- 
lute natural  right  of  secession.  This  may  be  arguable,  but  it  is  not  the 
general  opinion  of  publicists.  Bluntsclili  is  often  referred  to,  seldom  with 
aesent^  and  sometimes  with  dissent  only  just  within  the  bounds  of  literary 
comity. 

Precedents  of  Deeds  of  Arrangement  behoeen  Debtors  and  Creditors,  with 
Introductory  Chapters;  also  the  Deeds  of  Arrangement  Act,  1887.  By  Gboboe 
WooDFOBD  Lawbance.  Third  Edition.  London:  Stevens  &  Sons.  1888. 
8vo.  viii  and  142  pp. — Since  the  last  edition  of  this  work  the  Deeds  of 
Arrangement  Act,  1887,  has  materially  affected  the  subject  of  this  treatise ; 
and  the  author  has  now  duly  set  out  the  Act,  together  with  some  notes  and 
with  the  consequent  new  rules  and  orders.     In  a  short  time — ^possibly 
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within  a  few  months — ^we  may  be  able  to  know  something  of  the  practical 
working  of  the  new  statute  and  to  estimate  the  effect  which  it  will  haye  on 
arrangements  outside  the  Bankruptcy  Law.  The  Act  is  very  stringently 
drawn,  and  the  author  expressly  disclaims  any  attempt  to  driye  the  pro- 
verbial coach-and-four  through  it. 

H%9toire  de  la  valUe  ei  du  prieure  de  Chamanix  du  X*  au  XVI 12*  tnMe, 
Par  AKDBi  Fxbrin.  Chamb^ry,  1887.  La.  Svo.  356  pp.— This  work  is 
complementary  to  the  collection  of  documents  lately  published,  and  will 
make  it  more  generally  known  that  Chamonix  was  not  an  undiscoyered 
wilderness  down  to  the  middle  of  the  i8th  century,  but  on  the  contrary 
was  a  place  with  a  good  deal  of  history.  We  have  here  many  interesting 
details  of  medieval  franchises  and  jurisdictions.  The  men  of  Ohamoniz 
stoutly  and  successfully  maintained  their  privileges  in  the  matter  of  criminal 
justice,  and  their  administration  of  it  seems  to  have  been  relatively  enlight- 
ened and  humane.  They  did  bum  heretics  and  witches  now  and  then,  but 
at  worst  not  more  than  respectable  public  opinion  absolutely  required. 

Manual  of  the  Coal  Mines  Regulation  Act,  1887.  Containing  Act,  Notes, 
References,  Forms,  and  Copious  Index.  By  John  C.  Chisholm,  Secretary 
to  the  Mid-  and  East-Lothian  Coalmasters'  Association.  Revised  by  Counsel 
in  England  and  Scotland.  London:  Stevens  &  Sons.  1888.  8vo.  xvi  and 
219  pp. — ^We  have  no  skill  to  'ventilate  the  workings  on  the  annexed  dia- 
gram of  a  fiery  mine,'  or  to '  describe  fully  the  process  of  blasting  in  a  sinking 
pit ;'  in  short,  this  is  a  book  for  mine-owners  and  miners  more  than  for 
lawyers ;  but  it  looks  as  if  the  proper  things  were  in  it  and  conveniently 
arranged. 

Benjamin's  Treatise  on  the  Law  of  S€de  of  Personal  Proj)erty:  with 
references  to  the  American  Decisions  and  to  the  French  Code  and  Civil 
Law.  By  J.  P.  Butjamik,  Q.C.  From  the  latest  English  Edition,  with 
American  Notes,  entirely  re-written  by  Edmxtkd  H.  Bekksfi.  Boston,  Mass. : 
Houghton,  Mifflin  ft  Co.    1888.    La.  Svo.    xii  and  1010  pp. 

A  Sketch  of  the  Land  Transfer  Bill,  1887.  By  W.  H.  B.  Atkinsok. 
London:  Stevens  &  Sons.  1888.  8vo.  12  pp. — ^Having  regard  to  the 
production  of  a  new  and  materially  revised  Land  Transfer  Bill,  we  fear  this 
pamphlet  is  wanting  in  what  the  French  call  aetualite. 

La  phUosophie  reUgieuse  en  AngUterre  depuis  Locke  jusqu'd  nos  jours. 
By  LuDOVic  Cabban.  Paris:  F6lixAlcan.  1888.  294  pp. — A  careful  study 
of  contemporary  Anglo-Saxon  philosophy  from  the  spirituaUste  point  of 
view.     Ceterwn  non  est  de  nostra  facuUate, 
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NOTES. 


li  seems  convenient  to  repeat  in  a  conspicuous  place  that  it  is  not  desirable 
to  send  MS*  on  approval  wiUiout  previous  communication  with  the  Editor, 
except  in  very  special  circumstances;  and  that  the  Editor^  except  as  ajore- 
said,  cannot  he  in  any  way  answerable  for  MSS,  so  sent. 


Thb  Solicitor-General's  nnexpected,  not  to  say  startling,  utterance  on  the 
relations  of  the  two  branches  of  the  legal  profession  in  England  has  naturally 
raised  much  curiosity  and  comment.  We  are  inclined  to  think,  however, 
that  whatever  movement  exists  among  either  barristers  or  solicitors  in 
favour  of  so-called  '  fusion '  is  at  present  a  superficial  one.  At  present  we 
make  only  the  following  very  short  observations. 

1.  A  real  fusion,  in  the  sense  of  having  either  only  one  qualification  for 
legal  practice,  or,  as  in  some  of  our  colonies,  a  double  qualification  of  which 
a  lawyer  may  take  and  use  in  practice  either  or  both  branches  at  his  choice, 
might  possibly  be  a  good  thing ;  at  all  events  we  cannot  say  offhand  that  it 
would  be  a  bad  thing.  But  to  carry  it  out  would  require  a  thorough  revision 
of  the  existing  plan  of  legal  education,  and  therein  of  the  relations  between 
the  Inns  of  Court  and  the  Incorporated  Law  Society. 

2.  If  barristers  were  allowed  to  do  certain  parts  of  solicitors'  work,  and 
solicitors  to  do  certain  parts  of  barristers',  some  benefit  would  no  doubt 
ensue  to  some  practitioners.  We  doubt  if  there  would  be  much  gain  to  the 
public.  As  it  is,  a  barrister's  powers  of  seeing  clients  without  the  inter- 
vention of  a  solicitor,  which  are  a  good  deal  wider  than  most  people  know, 
are  not  used  to  anything  like  their  full  extent. 

3.  In  any  case  we  do  not  believe  that  law  could  or  would  be  made 
materially  cheaper  to  the  lay  public  by  any  readjustment  of  the  existing 
division  of  work.  In  a  community  like  ours  legal  work  is  and  must  be 
highly  specialized,  and  the  work  of  the  specialist  will  command  its  value. 

F.  P. 

The  Canada  Law  Journal  is  offended  by  our  application  of  the  epithet 
'pirated'  to  the  Blackstone  Publishing  Company's  reprints  of  English  text- 
books. We  used  it  with  full  deliberation,  and  do  not  mean  to  enter  into  any 
discussion  of  the  propriety  of  language  which  is  already  amply  justified  by 
the  usage  of  leading  men  of  letters,  and  lawyers  too,  not  only  in  England  but 
in  the  United  States.  One  of  the  most  learned  and  best  known  American 
text- writers,  Mr.  Bishop,  has  quite  lately  applied  the  horrible  word  *  piracy' 
to  proceedings  far  short  of  absolute  reproduction:  see  his  article  in  the 
January — February  number  of  the  American  Law  Review.  Moreover  the 
'  nationied  sin  of  literary  piracy '  has  lately  been  denounced  from  the  pulpit 
in  New  York.  We  do  not  mean  to  say  that  every  non-copyright  reprint 
should  be  called  a  piracy;  but  this  is  not  the  occasion  to  mention  the 
exceptions. 

The  new  Land  Transfer  Bill  cannot  be  discussed  in  this  number.  In 
form  it  shows  a  great  improvement  on  its  predecessor  of  last  year ;  it  has 
dropped  the  obscure  and  vexatious  method  of  legislation  by  minute  cross 
reference,  and  has  become  a  revised  edition  of  Lord  Cairns'  Act  of  1875, 
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having  regard  to  the  Settled  Land  Acts,  and  consolidated  with  the  new 
scheme  of  registration.  Whatever  may  he  the  final  judgment  of  Parliament 
and  the  profession,  we  have  to  thank  the  draftsmen  for  giving  us  this  time 
the  means  of  criticising  their  work  in  the  light.  From  such  rumours  as 
have  yet  reached  us  we  do  not  think  the  suhstance  of  it  will  escape  criticism. 


Natubalisatiok. — Ik  Be  Boubgoibe  (Infants). 

The  decision  given  in  this  case  hy  Mr.  Justice  Kay  on  the  12  th  January 
hist  (4  Times  Rep.  195)  involves  questions  of  considerahle  importance  con- 
nected with  the  naturalisation  of  Frenchmen  in  England.  Judging  from 
the  only  reports  yet  published  it  appears  to  me  that  the  judgment  itself  and 
the  evidence  upon  which  it  was  based  are  apt  to  mislead  the  public. 

The  case  was  shortly  as  follows :  M.  Bourgoise,  a  Frenchman,  obtained  in 
187 1  a  certificate  of  naturalisation  under  the  Naturalisation  Act,  1870.  In 
1879  he  returned  to  France,  where  he  resided  until  he  died,  leaving  a 
widow  and  two  children.  On  the  death  of  his  widow  tbe  family  council 
appointed  the  maternal  grandmother  their  guardian,  and  Mr.  Johns,  their 
half-brother,  an  Englishman,  was  appointed  the  subroge-tuteur^  who  is  a 
counter-guardian  to  represent  the  interests  of  the  children  as  against  those 
of  the  guardian,  and  not  a  deputy*guardian  as  erroneously  stated  in  the  case. 
An  application  was  made  on  summons  by  the  infants  appearing  by  Mr. 
Johns  as  their  next  friend  for  his  appointment  as  their  guardian.  The 
question  was,  whether  the  Court  had  jurisdiction  to  entertain  the'  appli- 
cation. Affidavits  by  French  lawyers  were  read ;  one  of  these,  filed  no 
doubt  on  behalf  of  the  French  guardian,  stated  that  the  proviso  inserted  in 
the  certificate  of  naturalisation,  viz.  that  the  naturalised  subject,  while  there- 
under acquiring  all  the  rights  of  a  natural-bom  British  subject,  '  shall  not 
when  within  the  limits  of  the  foreign  state  of  which  he  was  a  subject  pre- 
viously to  his  obtaining  his  certificate  of  naturalisation  be  deemed  to  be  a 
British  subject,  unless  he  has  ceased  to  be  a  subject  of  that  state  in  pursuance 
of  the  laws  thereof,  or  in  pursuance  of  a  treaty  to  that  effect,'  rendered 
naturalisation  only  partial  and  incomplete,  and  did  not  deprive  a  Frenchman 
of  his  nationality.  This  affidavit  is  reported  to  have  further  stated  that 
such  a  qualified  naturalisation  was  looked  upon  in  France  as  conferring 
little  more  than  the  rights  which  a  foreigner  could  acquire  there  under 
Art.  1 3  of  the  Civil  Code  providing  as  follows  : — *  A  foreigner  who  shall 
have  been  admitted  by  authority  (of  the  Emperor,  King,  or  President)  to 
establish  his  domicile  in  France  shall  enjoy  there  all  civil  rights  so  long  as 
he  shall  continue  to  reside  there,'  and  that  such  a  grant  did  not  effect 
nationality.  It  stated,  moreover,  that  under  the  decree  of  26th  August, 
181 1,  no  Frenchman  could  be  naturalised  in  a  foreign  country  without 
government  assent.  The  other  affidavit,  filed  no  doubt  on  behalf  of  the 
applicants,  stated  that  the  case  was  governed  by  Art.  1 7  of  the  Civil  Code, 
which  says,  *  La  quality  de  iran^ais  se^  perdra  par  la  naturalisation  acquise 
en  pays  6tranger,'  that  the  decree  of  181 1  did  not  conflict  with  this  article, 
and  that  in  any  case  *  the  decree  was  illegal  as  having  been  made  in  excess 
of  the  Emperor's  powers.' 

Mr.  Justice  Kay  gave  his  judgment  in  the  sense  of  the  former  of  these 
affidavits  on  the  grounds  that  a  certificate  of  naturalisation  with  the  proviso 
above-mentioned  is  not  a  certificate  of  naturalisation  absolutely  to  all  intents 
and  purposes,  but  produced  its  effects  only  so  long  as  the  subject  of  it  did 
not  reside  in  the  country  of  his  birth,  unless  by  the  law  of  that  country,  viz. 
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France,  this  certificate  made  him  cease  to  be  a  French  subject  to  all  intents 
and  purposes,  and  that  it  appeared  that  he  did  not  under  a  qualified  certi- 
ficate cease  to  be  a  French  subject ;  that  moreover  Bourgoise  did  not  obtain 
the  state  assent  requisite  under  the  decree  of  181 1.  l^e  following  propo- 
sitions in  the  judgment  and  evidence  on  which  it  was  founded  can,  I  think, 
be  challenged : — 

1.  That  a  certificate  of  naturalisation  in  the  terms  in  question  is  a 
qualified  naturalisation  ; 

2.  That  such  a  certificate  of  naturalisation  does  not  deprive  a  Frenchman 
of  his  nationality;  in  other  words,  that  the  decree  of  181 1  renders  permis- 
sion of  the  French  government  an  imperative  condition  of  valid  naturalisation 
abroad. 

I.  Hr.  Justice  Kay  asked  whether  naturalisation  for  a  year  would  deprive 
a  Frenchman  of  his  French  nationality,  as  a  redwtio  ad  dhvwrdmm,  of  the 
contention  that  Art.  1 7  of  the  Civil  Code  applied  even  where  the  naturalisa- 
tion was  not  an  absolute  one.  The  answer  to  this  query  must  no  doubt  be 
in  the  negative;  but  whether  such  a  qualified  naturalisation  as  this  and 
naturalisation  with  the  proviso  in  question  are  to  be  considered  as  on  the 
same  footing  may  be  disputed.  The  Act  of  1870  says :  '  An  alien  to  whom 
a  certificate  of  naturalisation  is  granted  shall  in  the  United  Kingdom  be 
entitled  to  all  political  and  other  rights,  powers  and  privil^es,  and  be  sub- 
ject to  all  obligations  to  which  a  natural-bom  British  subject  is  entitled  or 
subject  in  the  United  Kingdom  with  this  qualification,  that  he  shall  not, 
when  within  the  limits  of  the  foreign  state  of  which  he  was  a  subject  pre- 
viously to  obtaining  his  certificate  of  naturalisation,  be  deemed  to  be  a  British 
subject,  unless  he  has  ceased  to  be  a  subject  of  that  state  in  pursuance  of  the 
laws  thereof  or  in  pursuance  of  a  treaty  to  that  effect '  (Art.  7).  Does  this 
proviso  in  the  Act  of  1870  operate  as  an  absolute  restriction  of  the  effects  of 
the  naturalisation  ?  It  says  the  naturalisation  shall  be  absolute  unless  (and 
excepting)  the  state  to  which  the  subject  previously  belonged  does  not 
acknowledge  it  and  regards  him  as  still  owing  it  allegiance.  If  that  state 
does  acknowledge  it,  the  naturalisation  is  absolute.  The  Act  does  not 
qualify  the  naturalisation,  but  leaves  it  to  the  previous  state  of  the  natural- 
ised subject  within  its  own  boundaries,  and  within  them  only,  to  qualify  it 
or  not  as  the  case  may  be.  It  says  to  the  naturalised  subject :  *  You  shall 
have  all  the  rights  of  a  British  subject  under  this  naturalisation,  but  beware 
that  if  your  present  state  does  not  absolve  you  from  allegiance  to  it,  this 
country  will  not  step  in  between  you  and  it.'  The  proviso  in  question  is 
merely  a  consecration  of  the  right  of  independence  of  states,  of  the  principle 
that  no  state  has  a  right  to  impose  the  recognition  of  its  domestic  laws  or 
views  on  another  state,  or  to  interfere  with  another  state  in  the  application 
of  its  domestic  laws  to  those  from  whom  it  claims  allegiance. 

The  proviso  of  the  Naturalisation  Act,  described  as  a  qualification,  is  now 
so  universally  admitted  that  it  may  be  said  that  no  other  naturalisation 
exists.  Fhillimore,  writing  long  before  the  Act  of  1870,  said,  '  The  natural- 
ised person  is  supposed  for  the  purposes  of  protection  and  allegiance  at 
least  to  be  incorporated  with  the  naturalising  country.'  '  This  proposition,' 
he  added,  however,  '  must  admit  of  one  qualification  similar  to  that  already 
mentioned  with  respect  to  the  domiciled  subject,  if  the  naturalised  person 
should  have  been  the  original  subject  of  a  country  which  did  not  allow  him 
to  shake  off  the  allegiance  (exuere  patriam).  In  this  event,  if  he  should 
find  himself  placed  in  a  situation — the  breaking  out  of  war  for  instance — in 
which  his  duties  to  the  country  of  his  birth  and  of  his  adoption  are  at 
variance,  the  former  country  would  not  regard  him  as  a  lawful  enemy,  but 
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as  a  rebel,  nor  could  the  jtu  avocandi  already  spoken  of  be  legally  denied 
to  her  by  the  adopting  or  naturalising  country,  though  the  enforcement  of 
the  right  could  not  be  claimed'  (Vol.  I.  p.  349) ^ 

'  Every  state/  says  Fhillimore  elsewhere,  speaking  of  emigration,  '  has  an 
undoubted  claim  upon  the  service  of  all  its  citizens.  Every  state  has  strictly 
speaking  a  right  of  prohibiting  their  egress  from  their  own  country,  a  right 
still  exercised  by  some  of  the  continental  powers  of  Europe.  These  rights 
are  subject  to  no  control  or  directions  as  to  their  exercise  from  any  foreign 
state '(p.  346)*. 

The  same  principle  was  particularly  well  indicated  from  another  stand- 
point by  Mr.  Marcy  in  instructions  as  Secretary  of  State  to  Mr.  Daniel  in  1 855 
(Nov.  10).  'This  Government,'  said  Mr.  Marcy, ' cannot  rightfully  interpose 
to  relieve  a  naturalised  citizen  from  the  duties  or  penalties  which  the  laws  of 
his  native  country  may  impose  upon  him  on  his  voluntary  return  within  its 
limits.  When  a  foreigner  is  naturalised  the  government  does  not  regard 
the  obligations  he  has  incurred  elsewhere,  nor  does  it  undertake  to  exempt 
him  from  their  performance.  He  is  admitted  to  the  privileges  of  a  citizen 
in  this  country,  and  to  the  rights  which  our  treaties  and  the  law  of  nations 
secure  to  American  citizens  abroad.  In  this  respect  he  has  all  the  rights  of 
a  native-bom  citizen ;  but  the  vindication  of  none  of  these  rights  can  require 
or  authorise  an  interference  on  his  behalf  with  the  fair  application  to  him 
of  the  municipal  laws  of  his  native  country  when  he  voluntarily  subjects 
himself  to  their  control  in  the  same  manner  and  to  the  same  extent  as  they 
would  apply  if  he  had  never  left  that  country.  A  different  view  of  the 
duties  of  this  government  would  be  an  invasion  of  the  independence  of 
nations,  and  could  not  fail  to  be  productive  of  discord.' 

'L'unique  chose,'  says  Fiore,  'qu'on  ait  le  droit  d'exiger  c'est  que  le 
citoyen  n'abandonne  pas  sa  patrie  avant  de  s'^tre  pr^lablement  acquitt^  de 
ses  devoirs  envers  elle.  Aussi  on  admet  g^n^ralement  que  le  citoyen  ne 
pent  pas  renoncer  k  sa  nationality  avant  d 'avoir  accompli  son  service  mili- 
taire  et  qu'on  pent  traiter  comme  traltre  celui  qui  a  port6  les  armes  centre 
sa  patrie'  (Nouveau  droit  international  public,  1885.     Vol.  I.  p.  412). 

Mr.W.  E.Hall  sums  up  modern  practice  on  this  point  in  the  following  terms: 
—  'A  state  has  necessarily  the  right  in  virtue  of  its  territorial  jurisdiction  of 
conferring  such  privileges  as  it  may  choose  to  grant  upon  foreigners  residing 
within  it.  It  may  therefore  admit  them  to  the  status  of  subjects  or  citizens. 
But  it  is  evident  that  the  effects  of  such  admission  in  so  far  as  they  flow 
from  the  territorial  rights  of  a  state  make  themselves  felt  only  within  the 
state  territory.'  (International  Law,  p.  107 ;  see  also  Stoerck  in  Holtzen- 
dorff's  Handbuch  des  Yolkerrechts,  Vol.  II.  p.  599 ;  Pradier-Fod6r^,  Droit 
International  Public,  Vol.  III.  p.  693  ;  Bar,  Internationales  Privat-  und 
Strafrecht,  p.  98.)  Hence  the  qualification  of  section  7  of  the  Act  of  1870 
is  a  mere  legislative  acknowledgment  of  a  restriction  which  is  a  natural 
consequence  of  the  principles  of  the  law  of  nations  recognised  in  the  general 
practice  of  states.  It  would  exist,  whether  it  had  figured  in  the  Act  of  1870 
or  not,  as  a  matter  of  public  policy. 

A  certificate  of  naturalisation  under  the  Act  of  1870, 1  therefore  venture 
to  submit,  is  as  absolute  as  any  state  can  make  it  without  invading  the 
independence  of  other  states. 

2.  As  regards  the  points  of  French  law,  the  judgment  stated  that  the 
British  certificate  did  not  deprive  a  Frenchman  of  his  nationality,  (a)  because 
the  naturalisation  in  question  conferred  little  more  than  the  rights  which  a 

1  rrhii  passage  stands  unaltered  in  the  3rd  ed.  1879,  P'  447*] 
•  [444  in  3pd  ed.  1879.] 
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foreigner  could  acquire  in  France  under  Art.  13  of  the  Code  Napol^n, 
and  (6)  because  the  decree  of  181 1  provided  that  no  Frenchman  could  be 
naturalised  in  a  foreign  country  without  the  authority  of  the  govemment. 

The  comparison  made  between  the  admission  d  domicile  under  Art.  13  of 
the  Civil  Code,  which  grants  no  political  rights  whatsoever,  and  naturalisa- 
tion under  the  Act  of  1870,  is  founded  on  a  misapprehension.  It  is  evident 
that  letters  of  denization,  not  a  certificate  of  naturalisation,  are  what  must 
have  been  running  in  the  mind  of  the  legal  witness  whose  opinion  the  Judge 
adopted.  The  French  Courts  have  certainly  several  times  decided  (Cassation, 
29th  Aug.  1822  ;  Paris,  Appeal,  27th  July,  1859)  that  letters  of  denization 
do  not  fall  within  the  sense  of  the  word  'acquise'  in  Art.  17  of  the  Civil 
Code ;  but  never  to  my  knowledge  that  a  certificate  of  naturaJisation  before 
or  after  the  Act  of  1870  was  to  be  treated  in  the  same  way. 

As  regards  the  decree  of  181 1,  the  contention  that  it  was  illegal  has 
little  or  no  practical  importance  in  the  case  in  point.  The  decree  may  be 
unconstitutional,  but  it  was  not  annulled,  it  has  never  been  repealed,  it  has 
been  applied  by  the  Courts,  it  is  still  considered  in  force  at  the  Ministries  of 
Justice  and  Foreign  Affairs,  and  the  chief  writers  of  authority,  such  as 
Aubry  et  Bau  (Cours  de  droit  civil  fran^ais,  Vol.  I.  p.  267),  Cogordan 
(Nationality,  p.  160),  de  FoUeville  (Naturalisation,  p.  308),  are  agreed  as  to 
its  being  enforceable.  I  may  mention  that  its  repeal  is  provided  for  in  the 
NaturaUsation  Bill  now  before  the  Chamber  of  Deputies. 

That  the  decree  makes  the  permission  of  the  French  Govemment  requisite 
to  bring  naturalisation  abroad  under  the  application  of  Art.  17  of  the  Civil 
Code,  however,  is  quite  incorrect. 

The  first  article  of  the  decree  of  181 1  taken  alone  would  certainly  warrant 
the  supposition  that  the  decree  prevented  naturalisation  abroad,  and  that  a 
person  would  still  remain  a  French  subject,  as  found  by  Mr.  Justice  Kay, 
unless  expressly  *  denationalised,'  but  the  context  does  not  bear  out  such  a 
construction.  The  other  articles  provide  penalties  for  naturalisation  abroad 
and  forfeitures.  Of  these  one  is  still  enforceable,  under  which  a  naturalisa- 
tion without  permission  by  the  French  Government  entails  incapacity  to 
succeed  to  property  in  France  \  The  preamble,  moreover,  purports  to  deal 
with  the  'abandonment  of  French  nationality  from  a  political  standpoint.' 
The  decree  in  fact  provides  penalties  for  deserting  the  mother  country,  but 
it  does  not  repeal  Art.  1 7  of  the  Civil  Code,  nor  am  I  cognisant  of  any  work 
or  decision  of  authority  which  has  taken  the  view  that  it  did  so.  The 
following  passage  is  from  an  eminently  practical  work  (Cogordan,  cited 
above)  : — '  H  semble  que  d^s  lors '  [after  quoting  Art.  i  of  the  Decree  of  181 1] 
*  le  franfais  qui  s'est  naturalist  sans  autorisation  ne  doit  pas  dtre  reconnu 
comme  Stranger  par  la  loi  fran9aise  et  par  suite  continue  d'etre  traits  en 
France  comme  fran^ais,  mais  telle  n'a  pas  ^t6  la  pens^  des  r^dacteurs  du 
d^cret.  Dans  la  suite  on  parle  d'individus  naturalises  strangers  sans 
autorisation  et  il  est  facile  de  voir  qu'autoris6  ou  non,  le  fran9ais  est 
toujours  denationalise,  comme  sous  le  r^me  du  Code  Civil ;  mais  celui  qui 
n'a  pas  re9u  Tautorisation  de  TEmpereur  est  frapp^  de  graves  decheances .  .  • 
Ajoutons  que  ces  d^crets  sont  aujourd'hui  surtout  un  6pouvantail  destine  k 
effi:«yer ;  eil  pratique  ils  ne  sont  gu^re  appliques  et  un  grand  nombre  de 
fran^ais  n'hesitent  pas  k  se  faire  naturaliser  k  Tetranger  sans  avoir  obtenu 
Tautorisation  du  gouvemement,  laquelle  coiite  675  francs  et  protege  contre 
des  dangers  plus  apparents  que  r^els.'     (Nationality,  p.  160,  et  seq.     See 

'  All  foreigners  without  distixiotion  were  under  thii  aame  diiability  at  the  time 
when  the  decree  wae  iisaed. 
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also  M.  de  Folleville,  Naturalisation,  p.  306,  whose  statement  in  the  same 
sense  is  equally  precise.) 

Among  the  cases  in  which  the  Courts  have  decided  as  above  stated  may 
be  cited  the  Zeiter  case  at  Wissembourg  in  t86o ;  another  at  Colmar,  19th 
May,  1867  (Osterman's  case),  which  might  be  called  the  leading  one  on  the 
subject,  and  other  cases  such  as  Disforet's  case  at  Lille  (30th  September, 
1879),  in  which  the  decree  could  have  been  but  was  not  invoked. 

There  is  another  point  in  Mr.  Justice  Kay's  judgment  connected  with  the 
ground  on  which  he  declined  jurisdiction,  but  this  would  raise  the  whole 
question  of  nationality  verstu  domicile,  and  as  the  subject  does  not  appear  to 
have  been  broached  in  the  case  in  point,  I  leave  it  alone  for  the  present. 

Thoicas  Barclay. 

Regard  being  iiad  to  the  well-known  doubt  as  to  the  right  of  the  lord  of 
a  manor  in  days  before  the  Statute  of  Merton  to  inclose  land  which  was 
subject  to  rights  of  common,  a  doubt  which  has  been  recently  discussed  by 
Mr.  Scrutton,  the  following  entry  on  a  plea  roll  of  1221  (Coram  Rege  Roll, 
Hen.  Ill,  No.  1 4,  m.  3 1 )  may  be  read  with  interest.  It  occurs  among  a  number 
of  memoranda  which  seem  to  have  been  made  by  justices  holding  an  eyre  in 
the  western  counties.  These  memoranda  have  as  their  heading  '  Loquendum 
de  hiis,'  which  probably  means  that  the  underwritten  matters  are  to  be 
brought  to  the  notice  either  of  the  Justices  of  the  Bench  or  of  the  King's 
Council.  The  first  concerns  a  purpresture  perpetrated  by  Llewelin.  'Die 
fourth  is  this : — De  illis  qui  habent  magnas  terras  et  non  possunt  essartare 
de  terra  sua  vel  pastura  pro  illis  qui  habent  j  virgatam  terre  cum  sufficienter 
habere  poterunt  communam. 

It  seems  to  be  thought  a  grievance  that  an  inclosure  may  be  stopped  by 
a  person  who  has  but  a  single  virgate  of  land  and  who  after  the  inclosure 
will  still  have  ample  pasture.  F.  W.  M. 


Every  quarter  that  passes  adds  to  the  number  of  the  decisions  on  the 
so-called  conflict  of  laws.  This  is  no  accident.  The  complexity  of  modem 
commerce,  the  prevailing  habit  of  travel,  the  constant  inter-communication 
between  the  inhabitants  of  different  countries  necessarily  produce  cases  which 
depend  for  decision  upon  the  effect  to  be  given  by  English  courts  to  the 
rules  of  foreign  law,  and  it  is  in  the  main  a  thing  to  be  thankful  for  that 
a  department  of  law  which  has  been  created  during  little  more  than 
a  century  is  the  work  of  judicial  and  not  of  Parliamentary  legislation.  The 
recent  Law  Reports  contain  at  least  three  cases  interesting  to  every  student 
of  the  topic  conveniently,  though  with  admitted  inaccuracy,  termed  private 
international  law. 

Soeiete  Ghi^ale  de  Paris  v.  Dreyfus  BratkerSy  37  Ch.  Div.  215,  determines 
two  points  of  considerable  importance.  The  first  is,  that  the  right  of  a  plaintiff 
to  issue  a  writ  for  service  out  of  England  is  subject  to  the  discretion  of  the 
Court,  that  it  is  not  enough  for  him  to  show  that  his  case  comes  within 
Order  XI,  r.  i,  but  that  he  may  also  be  called  upon  to  satisfy  the  Court 
that  he  has  a  probable  cause  of  action.  The  second  is,  that  where  the  cause 
of  action  depends  upon  the  law  of  a  foreign  country,  e.g.  France,  the  decision 
of  French  Courts  as  to  the  rights  of  parties  being  French  subjects  and 
domiciled  in  France,  concerning  the  matter  in  dispute  will  be  held  decisive 
by  English  Courts. 

Nouvton  V.  Freemanf  37  Ch.  Div.  244.  The  Court  of  Appeal  has  in  this 
instance  reversed  the  decision  of  North  J.  giving  effect  in  England  to 
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a  Spanish  judgment.  It  is,  however,  to  be  noted  that  the  Court  of  first 
instance  and  the  Court  of  Appeal  are  agreed  in  principle.  Thej  both  hold 
that  the  'final'  judgment  given  by  a  court  of  competent  jurisdiction  in 
Spain  can  be  enforced  by  action  in  England.  The  difference  between  the 
Court  below  and  the  Court  of  Appeal  depends  upon  the  different  view  they  take 
as  to  the  nature  of  the  Spanish  judgment  sought  to  be  enforced.  North  J. 
held  that  a  Wemate*  judgment  was  a '  final'  judgment,  in  the  sense  in  which  the 
term  *  final '  is  used  by  English  lawyers.  The  Court  of  Appeal  holds  that 
a  ^remote'  judgment  is  not  a  final  judgment.  The  nature  of  a  foreign  law 
being  a  question  of  fact,  the  difference  between  Justice  North  and  the 
Superior  Court  is  in  reality  a  difference  of  opinion  as  to  the  facts  of  the 
case.  It  is  worth  noting  that  Cotton  L.J.  reiterates  in  most  distinct  terms 
the  principle  affirmed  in  Godard  y.  Gray  (L.  R.  6  Q.  B.  139),  that  a  foreign 
judgment,  otherwise  valid,  will  not  be  invalidated  by  the  fact  that  the  Court 
delivering  it  takes  an  erroneous  view  of  English  law. 

2)  is  a  natural-bom  British  subject,  bom  in  England  during  the  year 
1792.  In  1816  he  leaves  England  and  never  returns  there.  Somewhere 
about  1820  he  settles  at  Naples,  and  about  that  date  forms  a  connection — 
whether  of  marriage  or  not  is  disputed — with  C,  a  Neapolitan  woman.  A^ 
the  son  of  0  and  Dy  is  bom  at  Naples  on  the  8th  of  March,  182 1.  Soon 
after  this  D  and  0  cease  to  live  together.  In  1829  D  takes  up  his 
residence  at  Lausanne,  in  Switzerland,  and  lives  there  wiUi  A  till  1840,  when 
A  goes  to  Hamburg.  In  1840  D  marries  S.  In  1842  2)  is  admitted 
a  citizen  of  the  Commune  of  Eiesbach,  in  the  Canton  of  Zurich.  A  few 
months  later  the  governing  Council  of  Zvirich  grant  D  naturalisation  in 
the  Canton,  and  sanction  his  citizenship  in  the  Commune  of  Biesbach.  In 
June,  1853,  2)  is  divorced  from  ^S'.  He  then  goes  to  reside  in  Savoy,  at  that 
time  part  of  the  Sardinian  Kingdom,  but  in  1859  ceded  to  France.  D 
continues  to  reside  in  Savoy  till  his  death  in  1878,  and  dies  domiciled  in 
France.  According  to  French  law  the  right  of  succession  to  the  movable 
estate  of  a  foreigner,  as  was  D,  is  governed  by  the  law  of  his  nationality. 
Under  a  treaty  between  France  and  Switzerland  the  rights  of  parties 
claiming  to  share  the  estate  of  a  Swiss  subject  dying  domiciled  in  France,  are 
to  be  determined  according  to  the  law  and  by  the  tribunals  of  Switzerland. 
D  leaves  all  his  property  by  will  to  X,  without  making  any  mention  of  his 
son  A,  Lengthy  litigation  takes  place  between  1879  '^^  '^^7  ^  Zurich 
with  regard  to  the  respective  claims  of  il  and  X  to  D's  property.  The 
ultimate  result  of  the  proceedings  in  Switzerland  is,  that  A  is  declared  the 
legitimate  son  of  2>,  and  entitled  as  such  to  nine- tenths  of  2>'s  property;  and 
in  giving  this  decision  the  ZtLrich  Court  goes  upon  the  principle  that  the 
fiunily  rights  of  A  are  to  be  decided  according  to  English  law,  and  that 
according  to  English  law  A  is  under  the  circumstances  of  the  case  to  be 
presumed  legitimate.  An  action  is  brought  by  A  against  X  in  England  to 
have  the  Swiss  judgment  enforced  and  for  a  declaration  that  D  died  in 
France,  a  Swiss  subject,  and  that  his  property  ought  to  be  administered  in 
accordance  with  the  law  of  France. 

These  are  the  circumstances  (omitting  immaterial  complicationfl)  under 
which  Justice  Stirling  was  called  upon  in  Trafford  v.  Blanc  (36  Ch.  D.  600) 
to  determine  the  daim  of  A^  D's  son,  to  his  father's  property.  It  might 
well  have  been  imagined  that  D  had  purposely  spent  his  life  so  as  to  raise 
at  his  death  the  greatest  number  possible  of  nice  points  with  regard  to  the 
conflict  of  laws.  The  only  point  not  in  dispute  was  2>'s  domicil.  This  was 
admittedly  French.    Was  D's  marriage  valid  f   Did  he  ever  become  a  Swiss 
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citizen  %  What  was  the  effect  on  his  citizenship  of  the  Nataralisation  Act, 
1870 1  What  was  the  law  in  accordance  with  which  2)'s  property  ought  to 
be  distributed)  Had  the  Swiss  Courts  taken  a  right  view  of  the  law  of 
England  with  regard  to  the  proof  of  legitimacy  ?  If  not,  how  far,  if  at  all, 
did  their  error  affect  the  yaliditj  in  England  of  the  Swiss  judgment  ?  These 
were  a  few  of  the  inquiries  submitted  to  the  English  judge. 

His  answer  in  substance  was  that,  as  D  died  domiciled  in  France,  ii's 
rights  must  be  determined  according  to  the  law  of  France,  i.e.  in  the  way  in 
which  a  French  Court  would  determine  them.  2),  however,  was,  in  the  opinion 
of  Justice  Stirling,  a  Swiss  citizen.  The  law  of  France  is  that  succession  to 
the  property  of  Swiss  citizens  shall  be  determined  according  to  Swiss  law. 
On  the  matter  of  Swiss  law  the  decision  of  the  Swiss  Courts  was  decisive. 
The  consequence  therefore  followed  that  the  Swiss  judgment  was  valid,  and 
that  A  is  entitled  to  nine-tenths  of  D'b  movable  property. 

The  judgment  is  elaborate  and  interesting.  Several  of  the  points  decided 
by  it  are,  it  is  submitted,  clearly  right.  It  is  clear  that  the  succession  to  D 
ought  to  be  distributed  according  to  the  law  of  France,  i.e.  according  to  the 
rules  (in  this  instance  the  principles  of  Swiss  law)  which  a  French  Court 
would  in  the  particular  case  follow.  It  is  further  clear  that  the  decision  of 
the  Swiss  Courts  ought  to  be  decisive  as  to  Swiss  law ;  and,  on  the  authority 
of  decided  cases,  it  is  lastly  clear  that  an  error  on  the  part  of  the  Swiss 
Courts  as  to  the  law  of  England  does  not  invalidate  their  judgment  when 
brought  before  an  English  Court  What  is  not,  however,  quite  clear,  is  that 
Justice  Stirling  was  right  in  holding  D  to  have  been  a  Swiss  citizen.  It  is 
not  quite  apparent  whether  the  Swiss  Courts,  or,  what  under  the  circum- 
stances is  more  important,  whether  any  French  Court  determined  this  point. 
Considering  the  differing  opinions  of  Swiss  lawyers,  and  the  nature  of  the 
case,  it  is  at  least  doubtful  whether  2),  though  he  became  a  citizen  of  Zurich, 
ever  became  a  Swiss  subject.  Whatever  be  the  right  view  as  to  an  obscure 
question  of  Swiss  law,  the  problem  presented  is  one  which  can  hardly  be 
satisfactorily  solved  by  any  English  Judge. 

The  result  reached  by  Justice  Stirling  was,  it  is  highly  probable,  right. 
An  inquiry,  however,  of  some  practical  as  well  as  theoretical  importance 
remains  open.  Would  it  not  have  been  better  had  the  English  Court  fol- 
lowed out  to  the  end  the  principle  that  the  decision  of  the  right  to  the 
succession  to  D  depends  on  the  law  of  2>'s  domicil?  The  natural  result 
of  this  principle  would  seem  to  be  that  A  should  first  establish  his  right 
to  /)*s  property  in  the  French  Courts,  and  then,  having  done  this,  apply 
to  the  English  Courts  to  carry  out  the  French  judgment.  In  other  words, 
there  is  extreme  inconvenience  in  holding  that,  while  a  person  claiming 
the  property  of  a  deceased  must  establish  his  rights  under  the  law  of  the 
deceased's  domicil,  the  claimant  need  not  resort  to  the  Coui*ts  of  the  domicil, 
and  it  is  to  be  regretted  that  English  decisions  have  not  established  that,  as 
a  general  rule,  the  Courts  of  a  man's  domicil  are  the  proper  tribunals  to  de- 
termine what  is  the  law  of  his  domicil. 

In  the  case  of  Trafford  v.  Blane^  Justice  Stirling  was  called  upon  to 
decide  intricate  questions  of  law.  In  the  so-called  '  Baralong  Marriage 
Case,'  see  4  Times  L.  Heps.  317,  he  had  to  deal  with  a  question  of  law 
which  run  very  near  to  a  question  of  ethics.  An  Englishman  settled  in 
Africa  married  a  woman  of  the  Baralong  tribe  in  accordance  with  the 
customs  of  an  uncivilised  race.  The  law  of  the  tribe  allows  both  polygamy 
and  divorce  at  will.  Mr.  Bethell,  the  so-called  husband,  might  have 
married  according  to  the  rites  of  the  Church  of  England.  He  did  not 
do  so  apparently,  just  because  he  did  not  wish  to  form  any  closer  tie 
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than  that  known  as  marriage  among  his  wife's  tribe's  people.  The  pro- 
visions of  his  will  further  showed  a  conclusiye  intention  to  deal  fairly 
with  her  and  her  children  in  accordance  with  tribal  notions,  but  almost 
negatiyed  the  idea  that  he  meant  the  woman  to  occupy  the  position  of 
a  Christian  wife.  On  Bethell's  death  in  a  skirmish  with  the  Boers,  the 
question  arose  whether  his  child  by  the  barbarian  wife  was  a  legitimate 
son  entitled  to  inherit  his  fiaither's  property  under  the  law  of  England, 
or,  in  other  words,  whether  the  connection  with  the  Baralong  woman 
was  accordinpr  to  English  law  a  '  marriage.'  Justice  Stirling  held  that  it 
was  not.  His  judgment  has  been  blamed  by  critics  who  know  little  of  law. 
With  Hyde  v.  Hyde  (L.  R  1  P.  &  D.  130)  before  him  he  could  have  come 
to  no  other  decision.  It  must  be  added  that  the  Baralong  case  goes  a  good 
way  to  show  that  the  decision  in  Hyde  y.  Hyde  was  just.  On  any  view 
it  is  idle  to  talk  of  these  decisions  as  specially  grievances  to  women.  In 
Hyde  v.  Hyde  the  sufferer  was  the  husband. 

A  legal  theorist  sometimes  wonders  whether  the  judges  who  issued  the 
Rules  of  Court,  1883,  Order  XI,  were  aware  that  they  were  nosing  ques- 
tions as  to  the  nature  and  locality  of  obligations  to  which  English  Courts 
have  been  little  accustomed.  That  this  was  the  effect  of  rules  determined 
in  the  main  by  considerations  of  practical  convenience  becomes  clearer  every 
day.  Thus  Kaye  v.  Sutherlcmd  (20  Q.  B.  D.  147)  turns  on  the  inquiry 
whether,  when  a  tenant  of  a  farm  in  Yorkshire  sues  a  landlord  resident 
in  Scotland  for  compensation  for  tenant  right  according  to  the  custom 
of  the  country,  the  contract  sought  to  be  enforced  is  a  '  contract,  obligation, 
or  liability  affecting  land.'  The  Court  determined  that  it  was,  but  it  is 
impossible  not  to  see  that  the  case  is  one  of  a  good  deal  of  speculative 
difficulty.  Eobey  <fe  Co.  v.  The  SnaefeU  Miniiig  Co.  (20  Q.  B.  D.  152) 
also  illustrates  the  point  on  which  we  are  insisting :  A^  an  engine-maker  in 
England,  sues  X  ds  Co.,  a  company  carrying  on  business  in  the  Isle  of  Man, 
for  the  price  of  machinery  set  up  by  A  for  X  <k  Co.  in  Man.  The  right  to 
issue  a  writ  out  of  England  depends  on  the  question  whether  the  *  contract' 
was  to  be  'performed'  in  England.  It  is  held  by  Stephen  J.  that  the  con- 
tract sued  upon  was  to  be  performed  in  England,  because  the  proper  place  of 
payment  was  Lincoln,  where  A  carries  on  his  business.  There  is  a  great  deal 
to  be  said  for  the  decision,  but  it  is  certainly  open  to  criticism.  The  '  con- 
tract,' taken  as  a  whole,  was  a  contract  to  be  performed  by  ^  in  Man,  and 
by  JT  in  England.  Can  it  be  said  that  such  a  contract  is  *  a  contract  to  be 
performed  within  the  jurisdiction,'  i.e.  in  England  1  It  was  either  a  contract 
to  be  performed  partly  in  England  and  partly  out  of  England,  or  else  it  must 
be  regarded  as  in  effect  two  contracts.  This,  it  may  be  suspected,  was  the 
view  substantially  taken  by  the  Judge.  It  is  in  itself  tenable,  but  it  is  not 
exactly  in  conformity  with  the  ordinary  language  of  English  law,  under 
which  a  bilateral  contract  is  generally  spoken  of  as  one  contract. 

Oddly  enough,  'practice/  though  in  itself  an  uninteresting  topic,  is  a 
branch  of  law  which  more  often  than  any  other  gives  rise  to  curious  specu- 
lative questions.  Pittey  v.  Bobtnaon  (20  Q.  B.  D.  155),  for  example,  deals 
with  as  dry  a  subject  as  can  be  mentioned,  namely,  ^e  joinder  of  parties. 
But  it  in  reality  raises  an  interesting  question  of  right  as  to  the  joint  liability 
of  co-contractors.  The  case  decides  in  effect  that  one  of  several  contractors 
has  a  right  to  have  his  co-contractors  joined  in  an  action  against  him.  This 
is  an  almost  inevitable  deduction  from  the  principle  maintained  in  Kendall 
V,  HwmiUon  (4  App.  Cas.  504).    The  case  also  illustrates  another  fact  which 
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is  often  overlooked,  namely,  that  a  good  deal  of  the  old  system  of  pleading 
rested  so  firmly  on  the  principles  of  the  Common  Law,  and  indeed  on  the 
maxims  of  common  sense,  that  changes  in  the  form,  or  nomenclature  of  our 
system  of  procedure  do  not  really  change  its  substance.  The  Writ  of  Abate- 
ment may  in  name  be  abolished,  but  in  reality  it  survives ;  and  a  defendant 
has  still  the  right  to  plead  to  non-joinder  of  his  co-defendants. 


In  re  Gardiner,  20  Q.  B.  D.  249,  is  a  further  illustration  of  the  anomalies 
of  the  Married  Women's  Property  Act,  1882.  That  case  decides,  and 
apparently  on  good  grounds,  that  a  married  woman  possessed  of  separate 
estate,  but  not  caiTying  on  a  trade  separately  from  her  husband,  is  not  sub- 
ject to  the  operation  of  the  bankruptcy  laws,  and  cannot  commit  an  act  of 
bankruptcy  under  the  Bankruptcy  Act,  1883,  sec.  4.  In  other  words,  a 
married  woman  is,  as  we  have  often  pointed  out,  not  in  reality  liable  for 
breach  of  contract.  Piecemeal  and  unscientific  legislation  has  led  to  the 
result  thfft  a  married  woman  has  the  capacity  to  contract  without  sharing 
the  liabilities  of  other  contractors.  If  anyone  doubts  the  truth  of  this  asser- 
tion let  him  compare  In  re  Oardiner  with  ScoU  v.  Morleyy  20  Q.  B.  Div.  120, 
on  which  we  commented  in  a  former  number. 


MaUhewe  v.  Munster,  20  Q.B.  Div.  141,  is  a  case  which,  though  rightly 
decided,  may,  it  is  probable,  excite  the  disapprobation  of  laymen.  The 
Court  in  effect  determine  that  a  counsel  has  authority,  in  the  absence  of  his 
client,  to  settle  the  case  even  when  the  action  is  one  of  malicious  prosecution 
involving  questions  of  character,  and  even  though  the  client  on  hearing  of 
the  compromise  repudiates  it.  The  judgment  of  the  Court  is,  however, 
quite  defensible.  Our  whole  system  of  trial  depends  on  the  supposition 
generally  well  warranted  by  the  facts,  that  confidence  can  be  placed  in  the 
integrity  of  counsel,  and  no  one  who  has  observed  a  party  conducting  his 
own  case  can  fail  to  see  that  clients  on  the  whole  gain  greatly  by  leaving 
their  interests  in  the  hands  of  a  trained,  and  more  or  less  dispassionate 
representative.  Any  decision  which  materially  limited  a  counsel's  authority 
would,  on  the  whole,  prevent  the  attainment  of  what  ought  to  be  the  object 
of  every  trial— the  fair  settlement  of  the  question  in  dispute. 


Cramptan  v.  Ridley  ^  Co,,  20  Q.  B.  D.  48,  curiously  illustrates  a  point 
which  has  not  received  as  much  notice  as  it  deserves,  namely,  the  way  in 
which  the  principles  of  law  are  developed  through  the  creation  of  *  implied 
contracts '  on  the  parts  of  the  courts.  In  the  particular  instance  an  opinion 
is  expressed  by  Justice  A.  L.  Smith,  that  when  parties  appoint  arbitrators 
*  there  is  an  implied  promise  by  the  parties  appointing  the  arbitrators  and 
umpire  jointly  to  pay  them  for  their  services.'  The  principle  laid  down  is 
in  no  way  unreasonable,  but  no  one  can  doubt  that  it  has  not  as  yet  been 
fully  recognised  by  the  courts,  and  that  Justice  A.  L.  Smith,  when  making 
the  statement  we  have  cited,  in  reality  laid  the  foundation  for  a  process  of 
judicial  legislation. 

X  supplies  goods  to  A  purporting  to  be  of  a  particular  description ;  he 
knows  that  A  purchases  the  goods  with  a  view  to  re-sale.  A  sells  the  goods 
to  if  as  being  of  the  description  under  which  they  were  sold  to  X.  UntO 
the  goods  are  used  there  is  no  means  of  knowing  whether  they  answer  the 
description  or  not.  They  do  not  answer  the  description,  and  A  is  sued  by 
M  for  breach  of  contract.    A,  on  the  assurance  of  X  that  the  goods  really 
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answer  the  description  under  which  they  were  sold,  defends  the  action,  and 
M  recovers  damages.  A  can  in  his  turn  recover  these  damages  from  X  in 
an  action  for  breach  of  warranty.  This  is  the  point  determined  by 
Hammond  v.  Btusey,  20  Q.  B.  Div.  79,  and  is,  it  seems,  a  fair  deduction  from 
the  second  part  of  the  rule  in  Hadley  v.  Baxendale,  9  Ex.  341.  Lord 
Esher's  judgment  should  be  specially  noted  as  showing  that  the  rule  for 
determining  the  measure  of  damages  for  breach  of  contract,  or,  in  other 
words,  for  deciding  the  true  meaning  of  a  contract,  is  to  look  to  what 
damages  '  may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
the  parties.'  Here,  as  elsewhere,  the  true  meaning  of  a  contract  is  deter- 
mined by  considering  what  is  the  meaning  which  a  reasonable  man  would 
have  put  upon  it  under  the  circumstances  of  the  case  at  the  time  when  it 
was  made. 

The  appeal  in  Bentinck  v.  Fenn  {Re  Cape  Breton  Co.,  12  App.  Gas.  652) 
unfortunately  went  off  for  want  of  any  evidence  that  the  selling  director 
had  not  disclosed  his  interest  in  the  property  to  the  company.  The  measure 
of  liability  in  such  a  case  remains  therefore  unsettled,  but  Lord  Macnaghten 
expressed  an  opinion  (at  p.  67 1)  that  if  a  director  abstained  from  disclosing  his 
interest  and  thus  led  the  Board  to  purchase  the  property  for  more  than  it 
was  really  worth,  it  would  be  very  difficult  for  him  to  escape  from  the  charge 
of  fraud.  If  so,  such  fraud  would  found  an  action  of  deceit,  in  which  the 
excess  over  the  true  or  market  value  would  be  recoverable,  not  perhaps  as 
profits,  but  as  damages.  This  will  probably  be  sufficient  to  satisfy  Lord 
Justice  Boweu's  moral  sense.  But  what  if  the  director  uses  his  voting 
power  as  a  shareholder  to  procure  the  ratification  of  the  contract  ?  This 
was  the  case  in  North- West  Transportation  Co.  v.  Beatty  (12  App.  Gas, 
589).  There  the  defendant  director  Beatty  had  sold  a  ship  of  his  own  to 
tiie  company,  and  the  contract  being  voidable  a  dispute  arose  whether  the 
purchase  should  be  ratified  by  the  company.  At  the  meeting,  Beatty,  being 
holder  by  himself  and  his  nominees  of  more  than  half  the  shares,  used  his 
voting  power  to  control  the  company  in  his  own  interest  and  carried  the 
ratification.  The  Privy  Gouncil  held  that  he  was  entitled  to  do  so.  Such 
a  proceeding  involves  no  conflict  of  interest  and  duty :  for  the  two  characters 
of  director  and  shareholder  are  distinct.  As  was  said  in  East  Pant  Du 
Mining  Co.  v.  Merryweather  (10  Jur.  N.  S.  1231)  the  disability  of  a  director 
of  a  public  company  to  vote  in  reference  to  a  contract  in  which  he  is  inter- 
ested is  only  as  director  or  trustee  and  not  as  shareholder.  Qua  shareholder 
he  is  not  in  any  fiduciary  relation,  but  a  principal.  Little  harm  is  likely  to 
result,  for  in  proportion  to  the  influence  of  his  vote  is  the  director's  stake  in 
the  company. 

The  House  of  Lords  has  lately  dealt  with  other  leading  cases  of  which  we 
reserve  critical  notice  until  we  have  a  full  report.  It  has  affirmed  the 
decision  of  the  Court  of  Appeal  in  Tfie  Bemina  and  in  Bunch  v.  G.  W.  R.  Co. 
and  reversed  it  in  EaOon  v.  London  Joint  Stock  Bank, 


Leeds  Estate  Buildvng  Co.  v.  Shepherd  (36  Gh.  D.  787)  recalls  to  mind 
the  amusing  passage  in  Lucian's  Dialogues  of  the  Dead,  in  which  the  chief 
actora  in  the  Trojan  war  meeting  in  Hades  try  to  shift  the  blame  on  to  each 
other,  Menelaus  on  Helen,  Helen  on  Paris,  Paris  on  Aphrodite,  and  so  on. 
In  vain  !  for  Bhadamanthus,  in  the  person  of  Mr.  Justice  Stirling,  has  fixed 
directors,  manager,  and  auditor  alike  with  liability.  This  is  the  first  occasion 
on  which  auditors  have  been  held  liable  or  their  duties  defined.    An  auditor 
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must  not  confioe  himself  merely  to  the  task  of  verifying  the  arithmetical 
accuracy  of  the  balance  sheet,  but  must  inquire  into  its  substantial  accuracy, 
must  ascertain  that  it  contains  a  proper  income  and  expenditure  account, 
and  a  true  and  correct  representation  of  the  state  of  the  Company*s  affiiirs. 
Anything  less  than  this  would  make  auditing  illusory,  a  mere  sham.  The 
decision  effectually  dispels  the  notion  that  an  auditor,  because  he  is  paid  a 
small  fee,  may  perform  his  duties  in  a  perfunctory  manner  or  rather  not  at 
aU.  It  dispels  too  the  notion  that  directors  can  evade  liability  by  professing 
ignorance  of  the  mode  in  which  the  balance  sl)eets  have  been  prepared  and 
of  inaccuracies  in  them,  and  saying  (even  truthfully)  that  they  trusted  to 
the  manager  and  auditor.  Directors  are  entitled  to  employ  skilled  agents 
such  as  auditors  and  to  rely  on  their  reports,  but,  like  trustees,  they  cannot 
delegate  their  responsibilities  to  such  agents.  They  must  exercise  their 
judgment  as  business  men  on  the  reports  or  balance  sheets  submitted  to 
them,  must  apply  their  minds  to  them,  just  as  trustees  must  to  an  invest* 
ment  approved  by  their  valuer  {Learoyd  v.  WhUeley,  12  App.  Cas.  727).  In 
a  word,  they,  like  auditors,  must  do  their  duty.  Utopia  was  a  great  success, 
because  aU  the  Utopians  were  reasonable,  virtuous,  and  obedient.  If 
directors,  promoters,  managers,  auditors,  and  secretaries  could  all  be  got  to 
do  their  duty,  what  might  not  the  City  become  1 


Mr.  Justice  Kekewich  disapproves  the  practice  of  citing  as  authorities  the 
text-books  of  living  authors  and  particularly  of  authors  on  the  bench  under 
the  notion  that  these  latter  possess  a  quasi-judicial  authority  (  Union  Bank  v. 
MunsteTy  37  Ch.  D.  51)  ;  and  this  disapproval  he  tells  us  is  shared  by  other 
judges.  Humanum  est  errare :  and  this  particular  error  of  supposing  that 
Lord  Justice  Fry  the  author  and  Lord  Justice  Fry  the  judge  will  take  the 
same  view  on,  say,  a  question  of  specific  performance  may  be  illogical  but  is 
certainly  natural ;  as  natural  as  that  other  illogical  assumption,  that  the 
Court  of  Appeal  sitting  as  a  Divisional  Court  will  take  the  same  view  in  a 
higher  sphere.  True  the  author-judge  has  not  had  the  rather  question- 
able advantage  of  hearing  argument,  but  then  he  is  peculiarly  conversant 
with  the  subject-matter.  Lord  Justice  Bo  wen  recently  observed  that  obiter 
dicta  were  like  chickens  and  came  home  to  roost :  the  remark  will  apply  to 
judge-written  text-books.  Only  judges  can  help  uttering  obiter  dicta,  they 
cannot  help  having  written  text-books.  The  question  which  evoked  Mr. 
Justice  Kekewich's  observations  was  whether  on  a  sale  by  a  mortgagee,  the 
mortgagor  employing  a  puffer  would  entitle  the  purchaser  to  resist  specific 
performance,  though  the  mortgagee  was  neither  party  nor  privy  to  the  fraud. 
Lord  Justice  Fry  the  author  thought  it  would.  Mr.  Justice  Kekewich 
decided  that  it  would  not.  Perhaps  both  may  be  right.  The  fraud  by  a 
stranger  is  no  such  fraud  as  would  render  the  contract  voidable,  yet  it  might 
be  such  that  the  Court  would  think  it  unfair  lo  force  the  contract  on  the 
purchaser  by  a  decree  of  specific  performance. 

What  is  sauce  for  the  goose  is  not  always  sauce  for  the  gander.  In  other 
words,  a  widow's  antenuptial  settlement  in  favour  of  the  children  of  her  first 
marriage  may  be  treated  as  for  value  while  a  widower's  is  voluntary  {Be 
Cameron  4'  WeUs,  37  Ch.  D.  32,  following  Price  v.  Jenkiru,  4  Ch.  D.  483). 
Certainly  it  must  be  admitted  that  the  authorities  as  to  what  persons  are 
and  what  are  not  within  the  so-called  marriage  consideration  are  not  in  a 
very  creditable  state.  Mr.  Justice  Kay  goes  further,  and  frankly  confesses 
himself  quite  unable  to  understand  the  principle  of  Lord  Hardwicke's  deci- 
sion in  Newstead  v.  SearUa  (i  Atk.  265),  upholding  a  widow's  antenuptial 
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settlement  in  favour  of  the  children  of  her  first  marriage  against  a  sub- 
sequent mortgagee.  For  where,  ai*gued  the  learned  judge,  is  the  considera- 
tion moving  from  the  children  %  Yet  this  decision  has  been  followed  in 
Clarke  v.  Wrighi  (6  H.  &  N.  849)  and  OdU  v.  OaJU  (6  Ch.  D.  144)  and 
recognised  as  law  in  Mackie  v.  fferbertsan  (9  App.  Cas.  303).  The  fact  is 
that  so  long  as  the  question  is  treated. as  one  of  who  are  within  the  marriage 
consideration,  whether  it  be  the  children  of  the  intended  marriage  or  the 
issue  of  a  former  marriage,  illegitimate  children  or  collaterals,  so  long  will 
the  question  continue  to  perplex  learned  judges.  The  true  view  it  is  sub- 
mitted, the  view  which  alone  is  consistent  with  all  the  decisions  and  is 
supported  by  eminent  text- winters  (Dart,  V.  &  P.,  6th  ed.,  1013  ;  May,  Fr. 
Ass.,  2nd  ed.,  353),  is  that  expressed  by  Mr.  Justice  Blackburn  in  Clarke  v. 
Wright : — Was  there  a  bargain  on  behalf  of  such  children  or  collaterals  by 
the  wife  or  husband  as  the  case  may  be  1  If  there  was  such  a  bargain  as 
part  of  what  Lord  Hai'dwicke  terms  the  '  reciprocal  considerations '  between 
husband  and  wife  on  the  marriage  settlement,  then  the  limitations  in  favour 
of  such  children  or  collaterals  are  not  voluntary,  though  no  consideration 
moves  from  them  direct. 

Suppose,  as  the  late  Mr.  Dart  suggests,  that  A  agrees  to  pay  B  £10,000 
in  consideration  of  B  conveying  an  estate  to  the  use  of  A  for  life  with 
remainder  to  a  stranger  the  money  paid  and  the  conveyance  executed,  could 
it  be  said  that  the  limitations  in  the  settlement  ultra  A'b  life  were  void 
upon  the  ground  of  the  remainderman  not  being  within  the  consideration  of 
the  £10,000 1  In  such  a  case  the  purchase,  whether  the  conveyance  is  to  ii 
and  another  jointly  or  to  A  and  another  successive,  is  a  purchase  by  A,  and  a 
resulting  trust  of  the  remainder  arises  in  favour  of  J,  who  advances  the  pur- 
chase money  (Dyer  v.  Dyer,  i  L.  C.  223).  If  this  resulting  trust  is  settled 
on  ii's  marriage  in  favour  of  A'b  collateral  relations,  they  take  through  a 
purchaser  for  value,  and  their  title  is  therefore  good  against  a  subsequent 
purchaser  or  mortgagee  from  B,  Where  the  limitation  of  the  remainder  is 
in  favour  of  ^'s  children  the  resulting  trust  is  no  doubt  rebutted,  but  only  as 
between  A  and  his  children,  not  as  between  A  and  B,  The  question 
whether  in  fact  the  wife  or  husband  has  bargained  for  particular  limitations 
is  one  that  may  be  either  presumed  or  proved.  In  favour  of  the  children  of 
the  intended  marriage  it  is  always  presumed,  semble  it  is  so  in  case  of  a 
widow  in  favour  of  the  children  of  a  former  marriage.  In  other  cases  as 
the  children  of  a  widower  by  a  former  marriage  or  of  collaterals  of  the  hus- 
band or  wife  it  must  be  proved.  Mr.  Justice  Blackbura  gives  a  fair  test. 
'Where  the  limitations  so  interfere  with  those  which  would  naturally  be 
made  in  favour  of  the  husband  and  wife  and  issue  so  as  to  indicate  that  the 
limitations  must  have  been  discussed  and  made  part  of  the  marriage  contract 
part  of  the  reciprocal  considerations  between  the  husband  and  wife,  the  pre- 
sumption (that  the  stipulations  were  confined  to  the  wife,  the  husband,  and 
the  issue)  is  rebutted  and  the  limitations  are  not  voluntary.' 


Though  the  Companies  Act  has  now  been  more  than  a  quarter  of  a 
century  in  operation,  its  policy  and  provisions  seem  still  only  beginning  to 
be  understood.  The  price  of  the  privilege  of  limited  liability,  as  Lord 
Justice  Turner  said,  is  conformity  to  the  conditions  imposed  by  the  Legisla- 
ture, and  one  of  those  conditions  '  fundamental  and  inviolable '  is  that  the 
capital  which  alone  is  available  to  meet  the  claims  of  creditors  shall  not  be 
reduced  either  directly  or  indirectly  except  in  the  manner  provided  by  the 
Acts.     This  is  why  a  company  cannot  purchase  its  own  shares  {Trevor  v. 
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WhUworih,  12  App.  Cas.  409).  This  is  why  there  can  be  no  set  off  against 
oallB  {GrisaelVs  Case,  i  Ch.  528 ;  Be  WkUehouse  <k  Co.,  9  Ch.  D.  595),  and 
this  is  why  a  company  cannot  issue  its  shares  at  a  discount.  The  discount 
is  so  much  withdrawn  from  the  creditors'  security.  Until  the  recent  case 
of  He  Addlestane  Linoleum  Co.,  B&Mon'eCaae  (37  Ch.  Div.  191),  Be  Inoe 
HaU  Co.  (30  W.  B.  945,  followed  by  the  same  judge  without  comment  in 
Be  PUxskynasUm  Tube  Co.,  23  Ch.  D.  542)  was  the  only  authority  on  the  issue 
of  shares  at  a  discount.  In  that  case  the  shares  were  new  shares,  and  Mr. 
Justice  Chitty  thought  the  issue  at  a  discount  was  a  disposal  '  beneficial  to 
the  company '  within  Art.  28,  Table  A :  on  which  it  may  be  observed  that 
if  the  issue  at  a  discount  were  uUra  vires  the  company,  no  article  sanctioning 
it  could  avail.  Be  Addlestone  Linoleum  Co.  decides  two  important  points : 
(i)  That  registration  of  a  contract  under  s.  25  of  the  Companies  Act,  1867, 
does  not  make  any  difference  or  protect  the  allottee  at  a  discount  from 
payment  in  full  on  a  winding  up.  Registration  of  a  contract  under  the 
section  only  relates  to  the  mode  of  payment,  not  the  amount.  It  meets  the 
case  where  the  shares  are  paid  for  otherwise  than  in  money  or  money's 
worth ;  but  the  full  price  in  one  way  or  another  must  still  be  paid,  (ii) 
That  a  registered  holder  of  shares  issued  at  a  discount  cannot  prove  in  the 
winding  up  in  competition  with  creditors  for  damages  for  the  default  of  the 
company  in  registering  a  contract  under  s.  25  (overruling  Mudford'a  Case). 
This  may  be  supported  by  s.  38  (7)  of  the  Act  of  1862,  but  the  true  ground 
is  that  taken  m  Houldsworih  v.  Uitf/  of  Olctsgow  Bank  (5  App.  Cas.  317), 
that  the  shareholder  cannot  take  away  in  damages  what  he  has  agreed  to 
contribute  in  any  event  to  the  creditors*  fund.  This  is  only  another  illus- 
tration of  the  inviolability  of  capital.  The  practice  of  underwriting  com- 
panies, and  for  this  purpose  issuing  shares  at  a  discount  to  brokers,  is 
becoming  very  common  now,  and  it  is  most  undesirable  that  any  financial 
hocus  pocus  of  this  kind  should  secure  the  allottees  immunity  from  their 
just  liabilities. 

jTAtf  Duke  of  Devonshire  v.  PaUinson  (20  Q.  B.  Div.  263)  promised  some 
curious  antiquarian  research  into  the  royal  prerogative  of  fishing ;  but  after 
an  interesting  glimpse  of  the  king  sending  his  writ  to  the  sheriff  to  close  the 
river  in  preparation  for  bis  ^  going  a-angling/  as  old  Izaak  Walton  would  say, 
the  case  resolved  itself  into  a  question  of  the  construction  of  a  grant.  Hardly 
more  than  a  year  ago  the  Court  of  Appeal  in  MicJdethwaii  v.  Newlay  Bridge 
Co.  (33  Ch.  Div.  133)  affirmed  the  principle  that  a  grant  of  land  abutting 
on  a  river  will  be  presumed  to  pass  the  bed  of  the  river  ad  medium  jUv/m 
aquae  ;  but  this  presumption  is  rebuttable,  and  rebuttable  not  merely  (i)  by 
the  terms  of  the  grant,  but  (ii^  by  evidence  of  subsequent  user  (in  cases  of 
old  grants),  e.g.  the  right  of  nshii^  having  always  been  treated  as  a  separate 
tenement,  and  (iii)  by  the  subject-matter  of  the  grant.  Speaking  of  the 
analogous  presumption  cujus  est  solum  ejus  est  usqvje  ad  caelum  et  ad  in- 
feros, Ashhurst  J.  in  Doe  d.  Freektnd  v.  £u/rt  ( i  T.  R.  703)  said,  *  We  know 
that  in  London  different  persons  have  several  freeholds  over  the  same  spot. 
That  is  the  case  in  the  Inns  of  Court.  Now  it  would  be  very  extraordinary 
to  contend  that  if  a  person  purchased  a  set  of  chambers,  leased  them,  and 
afterwards  purchased  another  set  under  them,  the  after-purchased  chambers 
would  pass  under  the  lease. .  .  .  The  construction  of  all  deeds  must  be  made 
with  reference  to  the  subject-matter;  and  it  may  be  necessary  to  put  a 
different  construction  on  leases  made  in  populous  cities  from  that  on  those 
made  in  the  country.'  This  principle  is  as  applicable  in  determining  what 
quasi  easements  pass  under  a  grant  as  what  parcels.  Prima  facie,  as  Wheddon 
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Y.  Burrows  (12  Ch.  Diy.  31,  at  p.  49)  shews,  there  will  pass  to  the  grantee  all 
those  quasi  easements  which  are  necessary  to  the  reasonable  enjoyment  of  the 
property  granted.  Hence  a  person  selling  a  house  with  windows  in  it 
cannot  build  on  the  remainder  of  the  ground  so  near  as  to  stop  the  lights 
of  the  house,  and  as  he  cannot  do  so  so  neither  can  his  vendee  {Palmer  v. 
Fletcher^  1  Lev.  122:  Allen  y.  Taylor,  16  Ch.  D.  355).  But  what  if  the 
grantee  of  the  house  knew  that  the  grantor  intended  to  use  the  adjoining 
land  for  building)  This  was  the  question  put  hypothetically  by  Lord 
Justice  Cotton  in  Righy  v.  Bennett  (2 1  Ch.  Div.  559),  and  which  actually 
arose  in  Birmingham  d:  Dudley  Bank  v.  Roes  (57  L.  J.  Ch.  109),  a  grant 
of  a  building  with  windows  in  Uie  business  quarter  of  a  town.  Mr.  Justice 
Kekewich  adopted  the  opinion  of  Baron  Wilde  in  HaU  v.  Lund  (i  Hurl. 
&  C.  676),  that  in  cases  of  implied  grant  the  implication  must  be 
confined  to  a  reasonable  use  of  the  premises  for  the  purpose  for  which 
according  to  the  obvious  intention  of  the  parties  they  are  demised,  each 
case  depending  on  its  own  circumstances.  '  I  hold,'  said  the  learned  judge, 
*  that  the  grantee  of  the  house  knew  that  the  grantor  intended  to  use  the 
retained  land  for  the  purposes  of  building  houses  of  business,  and  that  what 
has  been  in  fact  erected  hereon  is  not  in  excess  of  what  he  must  be  taken 
to  have  expected  and  assented  to  be  erected.'  This  does  not  qualify  the 
doctrine  of  a  grantor  not  derogating  from  his  grant.  The  grantor's  right  to 
build  is  not  a  reservation,  but  an  exception :  it  is  a  more  correct  explanation 
than  saying  that  the  purchaser  takes  the  property  subject  to  all  equitable 
interests  of  which  he  has  notice. 


Not  to  possess  trustee-corporations  argues  us,  to  Mr.  Justice  Kay's  mind, 
in  a  very  backward  state  of  civilization.  Lord  Hobhouse's  carefully  drafted 
Trust  Companies  Bill  is  not  to  become  law  this  year,  but  the  change  is  wanted 
and  will  come.  Trustees  will  welcome  it,  for  what  office  is  so  thankless  as  a 
trusteeship  (except  an  executorship),  or  indeed  so  perilous  ?  Li  vain  are  the 
trustee's  best  intentions,  in  vain  is  the  ideal  prudent  man  of  business  paraded 
before  him  in  leading  cases  :  he  finds  himself  too  late  involved  in  a  breach  of 
trust,  and  the  victim  of  remorseless  cestuis  que  trust,  for  whom  he  has  been 
over-zealous  or  to  whose  importunity  he  hais  weakly  yielded.  Cestuis  que 
trust  will  welcome  it,  for  it  offers  almost  absolute  security ;  and  those  con- 
versant with  the  mysteries  of  the  Chancery  Division  know  well  how  large 
a  part  of  the  business  of  that  branch  is  taken  up  with  fraudulent  and  de- 
faulting trustees.  Whether  the  Bill  will  be  equally  welcome  to  the  *  family 
solicitor'  is  more  doubtful.  The  settlor  or  testator  may  authorise  the  work 
to  be  done  by  his  own  solicitor,  but  if  he  does,  the  Trust  Company  is  not  to 
be  liable  for  such  solicitor's  '  negligence,  misfeasance,  non-feasance,  or  miscon- 
duct,' an  alarming  array  of  possibilities  in  view  of  which  the  settlor  or  tes- 
tator may  not  care  to  run  the  risk.  The  most  vital  question,  at  what  price 
these  advantages  are  to  be  had,  is  left  blank,  to  be  determined  by  the  Com- 
pany's articles  or  by  special  agreement.  Probably  it  is  thought  that  charges 
wiU  be  brought  to  the  lowest  point  by  the  competition  of  rival  Trust  Com- 
panies, ffiddingh  v.  De  ViUiers  (i  a  App.  Cas.  624)  shews  that  even  a  Trust 
Company  may  require  looking  after  in  the  matter  of  charges. 


Thrussdl  v.  JIandyside,  20  Q.  B.  D.  359,  is  perhaps  too  obviously  right 
to  be  a  very  *  profitable '  decision  in  the  sense  of  our  old  writers.  A  hope- 
less case  appears  to  have  been  argued  with  considerable  ingenuity:  the 
appellant's  contention  really  came  to  this,  that  if  ii  is  working  in  the  roof 
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and  B  on  the  floor  of  the  same  building,  both  haying  an  equal  right  or  duty 
of  being  there,  A  may  perhaps  be  liable  for  dropping  one  rivet  on  ^'s  head, 
but  after  the  first  may,  on  the  principle  of  vdUfUi  nan  fil  iniuria^  drop  any 
further  number  with  impunity,  and  ^s  only  remedy  is  not  to  work  there  at 
all.  Knowledge  of  a  ri&k  may  be  evidence  that  one  accepts  the  risk,  but  it 
is  evidence  at  most. 

R,  V.  BMxkmakUir^  20  Q.  B.  D.  182  (G.  C.  JEL)  is  a  plain  case  of  'larceny 
by  a  trick,'  which  adds  nothing  to  the  theory  of  the  subject.  The  prosecutor 
deposited  his  money  with  a  view  to  a  genuine  bet,  the  prisoner  took  it  for 
the  sole  purpose  of  keeping  it  for  himself  at  all  events.  On  the  one  side 
there  was  no  intention  to  part  with  the  property,  on  the  other  there  was 
the  intention  to  deprive  the  prosecutor  of  it,  therefore  possession  was  not 
really  delivered,  but  taken  by  a  trick,  the  prisoner  was  a  mere  trespasser, 
and  all  the  elements  of  larceny  were  present. 


In  MerivaU  v.  Carson,  20  Q.  B.  Div.  275,  the  Court  of  Appeal  has  con- 
firmed what  we  have  always  thought  the  true  view  of  the  ground  on  which 
fair  criticism  of  matters  fairly  open  to  public  comment  is  not  actionable ; 
namely,  not  that  it  is  in  the  nature  of  a  privileged  communication,  but  that 
it  is  not  a  libel  at  all.  As  Bo  wen  L.J.  says  in  his  judgment,  in  cases  of 
privilege  some  one  has  a  special  immunity ;  A  may  say  to  B  what  C  may 
not  Eay,  or  what  A  might  not  say  to  Z.  But  the  right  of  passing  public 
judgment  on  things  submitted  to  the  public  is  a  common  and  equal  right  of 
all  men.  Hence  the  critic's  motive  is  not  in  issue.  If  the  criticism  be  unfair, 
it  is  no  excuse  that  he  wrote  in  misguided  zeal  and  not  of  malice ;  though 
perhaps  the  converse  does  not  hold,  for  Lord  Esher  suggests  (p.  281)  that  a 
comment  proved  to  be  malicious  would  not  be  real  criticism  at  all.  On  the 
whole,  the  law  declared  in  Campbell  v.  SjxfUisuxHHle,  3  B.  &  S.  769,  32  L.  J. 
Q.  B.  185,  is  maintained,  and  whatever  is  contrary  to  it  in  Uenwood  v. 
Harrison^  L.  R.  7  G.  P.  606,  is  overruled. 

The  last  few  months  have  produced  a  crop  of  cases  on  covenants  in  re- 
straint of  trade.  The  conditions  of  trade  have,  it  is  obvious,  greatly  changed 
since  the  reign  of  Henry  YIII,  and  are  still  changing ;  increased  facilities 
of  communication  have  enlarged  the  area  of '  necessary  protection.  No 
absolute  standard  can  be  adopted ;  and  this  being  recognised,  the  tendency 
of  the  modem  authorities  has  been  to  accept  as  the  test  of  reasonableness 
whether  the  covenant  goes  beyond  what  the  covenantee's  interests  require 
or  not ;  if  it  does  not,  it  is  valid ;  if  it  does,  it  is  invalid  {Leatlter  Cloth  Co. 
V.  Lorsont,  L.  B.  9  Eq.  345;  BousiUon  v.  RoudUony  14  Ch.  D.  351; 
DaviesY.  Bavies,  36  Ch.  Div.  359,  56  L.  J.  Ch.  481),  encroaching  thus  on  the 
older  authorities,  Ward  v.  Byrne  (5  M.  &  W.  548),  and  Binde  v.  Gray  (i  Scott 
N.  IL  123),  which  treated  it  as  clear  law  that  a  covenant  not  to  carry  on  a 
lawful  trade  unlimited  as  to  space  was  on  the  face  of  it  void.  In  Daviea  v. 
Daviea  (to  which  we  could  barely  call  attention  in  the  January  number)  a 
partner  in  a  firm  of  galvanised  iron  manufacturers  at  Wolverhampton 
covenanted  ^  to  retire  wholly  and  absolutely  from  the  partnership,  and  so  far 
a$  the  law  aUaws  from  the  trade  or  business  thereof  in  all  its  branches,  and 
not  to  trade,  act,  or  deal  in  any  way  so  as  either  directly  or  indirectly  to 
aifect'  the  continuing  partners.  Kekewich  J.  held  that  the  words  '  so  far  as 
the  law  allows '  meant  so  far  as  the  doctrines  of  English  law  as  interpreted 
by  the  decisions  of  the  Courts  allowed,  and  was  not  too  vague,  nor  its  restric- 
tions unreasonable.     The  Court  of  Appeal  (36  Ch.  Div.  359)  reversed  this 
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decision,  holding  (i)  that  the  parties  most  themselves  fix  the  limits,  and 
not  leave  it  to  the  law  to  do  so ;  and  (2)  that  the  covenant  was  either  a 
covenant  to  retire  altogether  from  business,  and  as  such  void,  or  at  all  events 
too  vague  to  be  exiforced.  While  inclining  to  mould  the  law  so  as  to  meet 
the  exigencies  of  modem  trade,  the  majority  of  the  Court  were  of  opinion 
that  the  older  doctrine  requiring  every  restraint  of  trade  to  be  partial  was 
too  '  engrained '  in  our  law  to  be  abrogated  by  any  authority  but  that  of 
the  House  of  Lords.  Leather  Cloth  Co.  v.  Lorsont  was,  as  the  Court  ob- 
served, a  peculiar  case,  the  restriction  there  against  trading  being,  as 
Wickens  V.C.  pointed  out  in  AlUopp  v.  Wheaterofi  (L.  R.  15  Eq.  64),  *  only 
a  consequence  of  a  clearly  lawful  restriction  against  divulging  a  trade  secret.' 

This  opinion,  however,  is  not  part  of  the  decision.  For,  though  Cotton  L.  J. 
based  his  own  decision  on  that  ground  (see  at  p.  398),  Bowen  L.J.  did 
not  (see  at  p.  391),  and  Fry  L.J.  adhered  to  his  former  opinion  (p.  396). 
It  is  disappointing  to  find  Cotton  L.J.  repeating  the  old  error  that  a  case  in 
the  Year  Book  of  Henry  V  (2  Hen.  V,  5,  pi.  26)  *  laid  down  generally  that 
covenants  in  restraint  of  trade  are  bad.'  The  condition  in  that  case  was  in 
fact  limited  to  one  town  in  space  and  to  half  a  year  in  time,  and  the  opinion 
that  it  was  against  the  common  law  was  expressed  only  by  one  judge.  The 
defence  actudfly  made  was  that  the  condition  had  been  performed. 

A  covenant  in  restraint  of  trade,  though  too  extensive,  may  nevertheless 
if  severable  be  enforced  to  the  extent  to  which  it  is  reasonable.  There  are 
several  instances  of  such  a  covenant  being  held  severable  as  regards  space. 
In  Battles  v.  Geary  (35  Ch.  D.  154)  the  covenant  was  held  severable  as 
regards  time,  following  NiehoUs  v.  Stretton  (10  Q.  B.  D.  350).  In  Vernon 
V.  Hallam  (34  Ch.  D.  748)  a  covenant  against  trading  under  a  particular 
name  was  held  good,  though  unlimited  as  to  space.  In  Hill  v.  Hill 
(35  W.  R  137)  a  covenant  not  to  engage  in  or  be  in  any  way  concerned 
or  interested  in  a  similar  business  within  ten  miles  of  the  Royal  Exchange 
was  held  broken  by  the  covenantor  becoming  an  employ^  in  a  firm  engaged 
in  a  similar  business  within  the  prohibited  radius.  In  Parsons  v.  Cotterill 
(56  L.  T.  H.  839),  a  radius  of  50  miles  from  Burton-on-Trent  was  held  not 
an  unreasonable  restraint  for  a  wine  and  spirit  firm  to  impose  when  engaging 
a  traveller,  without  any  limit  of  time. 

Covenantees  desiring  the  maximum  of  protection  have  no  doubt  a  difficult 
task.  When  they  fail  it  is  commonly  because,  like  the  dog  in  the  fiible,  they 
grasp  at  too  much  and  so  lose  all. 


Few  are  the  readers  who  note  minute  errors  in  the  books  they  read,  fewer 
those  who  have  the  charity  (for  it  is  the  truest  charity)  and  will  take  the 
pains  to  communicate  them  to  the  author.  The  Editor  of  this  Rbvisw 
received  some  valuable  corrections  the  other  day  from  an  anonymous 
correspondent,  and  having  no  other  means  of  expressing  his  thanks  to  the 
unknown  writer,  begs  to  thank  him  here.  It  may  be  added  that  among 
scholars  definite  and  verifiable  corrections,  offered  for  sound  learning's  and 
not  for  controversy's  sake,  are  always  acceptable.  Neither  should  any  one 
assume  that  the  communication  of  obvious  corrections  is  superfluous.  For 
a  flagrant  error,  the  omission  of  a  '  not '  for  instance,  or  the  substitution  of 
'  purchaser '  for  '  vendor,'  is  just  that  which,  if  it  escapes  the  author  and 
the  printer  once,  is  likely  to  escape  them  again. 
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A  NOTE  ON  THE  FACTORS  ACTS. 

a  bill  for  the  consolidation  or  codification  of  the  Factors  Acts 
is  in  preparation,  it  may  not  be  amiss  to  direct  attention  to 
one  or  two  points  of  some  importance  which  present  themselves  on 
a  consideration  of  those  statutes.  Almost  all  the  provisions  con- 
tained in  the  several  Factors  Acts,  1823,  1825,  and  1842,  deal  with 
cases  where  a  person  intrusts  goods  or  the  documents  of  title  to  a 
factor  or  agent  for  sale,  and  such  agent  disposes  of  them  without 
the  authority  or  in  excess  of  the  authority  given  to  him  by  his 
principal :  and  the  effect  of  the  enactments  is  to  give,  under  certain 
circumstances,  a  good  title  to  the  person  to  whom  the  agent  has  so 
disposed  of  the  goods  or  documents. 

There  are  however  three  sections  of  the  Factors  Act,  1877,  which 
deal  with  cases  of  a  very  different  kind  and  to  which  very  different, 
considerations  apply : — 

The  third  section  of  that  Act  relates  to  the  case  of  the  owner 
selling  the  goods  and  himself  afterwards  disposing  of  them  to 
another  person  before  the  first  purchaser  has  obtained  possession  of 
the  goods  or  documents  of  title.  The  section  is  in  the  following 
words : — *  Where  any  goods  have  been  sold  and  the  vendor  or  any 
person  on  his  behalf  continues  or  is  in  possession  of  the  documents  of 
title  thereto^  any  sale,  pledge  or  other  disposition  of  the  goods  or 
documents  made  by  such  vendor  or  any  person  or  agent  intrusted 
by  the  vendor  with  the  goods  or  documents  within  the  meaning  of 
the  principal  Acts  as  amended  by  this  Act  so  continuing  or  being  in 
possession,  shall  be  as  valid  and  effectual  as  if  such  vendor  or 
person  were  an  agent  or  person  intrusted  by  the  vendee  with  the 
goods  or  documents  within  the  meaning  of  the  principal  Acts  as 
amended  by  this  Act,  provided  the  person  to  whom  the  sale,  pledge 
or  other  disposition  is  made  has  not  notice  that  the  goods  have 
been  previously  sold.' 

VOL.  IV.  s 
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This  enactment,  it  is  well  known,  owes  its  or^n  to  the  judg- 
ment in  Johnton  v.  The  Credit  Lyonnaii  (3  C.  P.  Dir.  32),  and  was 
intended  to  overrule  or  do  awaj  with  that  decision.  It  is  evident 
however  that  the  section  has  a  far  widei  effect.  It  applies  not  only 
to  the  case  where  the  documents  of  title  are  left  by  the  purchaser 
in  the  vendor's  possession,  but  also  to  the  case  where  the  vendor 
has  got  possession  of  them  after  the  sale :  it  applies  not  only  to  the 
ease  where  the  second  purchaser  has  the  documents  transferred  to 
him  at  the  time  of  his  purchase,  but  also  to  the  case  where  he  may 
be  even  unaware  of  their  being  in  the  vendor's  possession.  Such 
being  the  scope  and  extent  of  this  enaetment,  there  seems  no  reason 
why  it  should  not  be  still  further  extended  to  every  ease  in  which 
the  goods  are  left  in  the  vendor's  possession,  instead  of  being  con- 
fined, as  it  appears  to  be,  to  the  case  of  the  doeumenU  of  title  being 
in  bis  possession. 

Moreover,  there  is  no  dovbt  the  section  is  very  imperfectly 
fiamedL  It  eould  never  have  been  intended  to  apply  (although 
literally  eonsirued  it  does  so  apply)  to  a  case  where  the  second 
purdiaser  has  not  obtained  possession  of  the  goods  or  doeuments  of 
title,  for  im  such  case  there  is  no  reason  whatever  why  he  should  be 
preferred  to  the  first  purchaser:  on  the  contrary,  it  is  manifest  that 
he  ought  to  have  no  such  preference. 

From  these  considerations  it  seems  to  follow  that  instead  of  this 
third  section  it  should  be  in  substance  enacted  that  the  title 
of  a  purchaser  who  does  not  take  possession  of  the  goods  or  docu- 
ments of  title  should  be  postponed  to  that  of  a  person  who  has  bona 
fide  obtained  possession  of  such  goods  or  documents. 

As  regards  the  fourth  and  fifth  sections  of  the  Factors  Act,  1887, 
on  a  careful  perusal  of  them  it  will  be  found  very  difficult  exactly 
to  ascertain  for  what  purposes  they  were  introduced.  For  the  fifth 
section  covers  the  ease  provided  for  by  the  fourth  section,  and 
indeed  it  is  not  easy  to  conceive  any  other  case  which  it  can 
embraee.  It  will  therefore  be  sufficient  to  re-enact  in  substance 
the  fourth  section  and  to  leave  out  the  third  altogether. 

As  regards  all  the  other  provisions  of  the  Factors  Acts,  1823  to 
1877,  relating  to  the  disposition  of  goods  by  factors  or  agents,  they 
have  been  held  to  apply  only  to  agents  intrusted  with  them  for  the 
purpose  of  9ale,  It  may,  however,  be  well  worth  while  for  lawyers 
and  merchants  to  consider  whether  those  provisions  should  not 
be  extended  to  the  case  of  agents  intrusted  with  goods  or  docu- 
ments of  title  for  the  purpose  of  obtaining  advances  on  them,  and 
who  obtain  such  advances  in  the  usual  course  of  business. 

I  believe  the  general  opinion  of  merchants  and  bankers  would  be 
strongly  in  favour  of  such  an  alteration  in  the  law.    I  have  also  no 
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doubt  that  the  mercantile  world  is  very  anxious  since  the  recent 
decision  in  Lord  Sheffield's  case  in  the  House  of  Lords  that  a  similar 
protection  should  be  afforded  in  the  case  of  brokers  intrusted  with 
negotiable  instruments  for  the  purpose  of  obtaining  advances  on 
them. 

That  anxiety,  as  I  hope  to  show  on  a  future  occasion,  is  justified 
by  very  valid  reasons : — 

The  decision  in  Lord  Sheffield's  case  certainly  took  the  mercantile 
world  by  surprise,  for  in  the  case  of  Goodwin  v.  Eobarts  (L.  R.  i  App. 
Cas.  476),  decided  in  the  year  1876,  the  Bankers  were  held  entitled 
to  retain  the  negotiable  instruments  on  which  they  had  advanced 
money,  although  they  took  them  from  a  broker.  It  is  true  that  it 
was  not  proved  in  that  case  that  the  Bankers  knew  that  the  broker 
was  not  the  owner  of  the  securities,  but  there  can  be  scarcely  any 
doubt  that  in  fact  they  had  such  knowledge.  The  very  eminent 
Counsel  who  argued  the  case  did  not  think  it  necessary  to  prove 
that  fact,  nor  was  it  in  any  way  suggested  by  any  of  the  noble  and 
learned  Lords  who  delivered  their  opinions  in  the  case,  that  a 
person  who  advances  money  on  negotiable  instruments  to  an  agent 
known  not  to  be  the  owner  of  them,  is  put  upon  inquiry  as  to  the 
broker  s  authority.  It  seems  to  have  been  generally  assumed  that 
a  person  who  advances  money  bona  fide  on  negotiable  instruments 
acquires  a  good  title  and  need  not  inquire  into  the  authority  of  the 
agent  from  whom  he  receives  them. 

Arthub  Cohen. 


a  2 


250 


THE  LOCAL  GOVERNMENT  BILL. 

MOST  persons  who  are  not  lawyers  find  Mr.  Ritchie's  Bill  too 
difficult  for  them.  They  are  not  familiar  with  the  complex 
institutions  which  it  seeks  to  modify,  nor  with  the  principles  which 
give  unity  to  the  numerous  changes  which  it  seeks  to  effect.  Its 
natural  arrangement  has  been  somewhat  distorted  in  order  to 
increase  its  chances  of  becoming  law.  Long  as  it  is  in  appearance, 
it  is  still  longer  in  reality.  For  by  a  few  words  of  Clause  76  it 
incorporates  nearly  half  of  the  provisions  of  the  Municipal  Cor* 
porations  Act  of  1882,  one  of  the  most  voluminous  Acts  on  the 
Statute-book.  Yet  in  its  essence  the  Bill  is  simple  enough.  The 
law  of  local  government  may  be  grouped  under  four  principal 
titles; — I.  Constitution  of  the  several  kinds  of  local  authority, 
n.  Apportionment  of  duties  between  them.  III.  Administrative 
rules  determining  the  mode  of  performing  each  of  these  duties. 
IV.  Organization  of  local  finance.  If  we  except  the  licensing 
clauses,  which  were  an  excrescence  on  the  symmetry  of  the  Bill  and 
have  now  been  abandoned,  very  few  of  its  provisions  come  under 
the  third  title.  But  it  makes  a  revolution  in  the  law  comprised 
under  each  of  the  other  titles.  It  sets  up  a  new  system  of  local 
authorities,  entrusts  them  with  a  new  combination  of  duties,  and 
places  their  finance  on  a  new  footing.  Let  us  take  these  changes 
one  by  one. 

I.  Changes  in  the  constitution  of  local  authorities. 

Speaking  generally,  we  may  say  that  the  Bill  has  two  objects  in 
view.  In  the  first  place  it  proposes  to  extend  all  over  England 
a  system  of  local  administration  hitherto  confined  to  corporate 
towns.  In  the  second  place  it  proposes  to  combine  town  and 
country  districts  alike  under  a  body  invested  with  higher  powers, 
although  fashioned  on  the  same  municipal  model.  It  but  slightly 
affects  the  lowest  grade  of  local  organization.  It  introduces  a 
certain  uniformity  into  the  intermediate  grade.  The  highest  grade 
it  transforms  altogether.  The  parish  it  neither  abolishes  nor 
reforms.  It  leaves  untouched  the  board  of  poor-law  guardians 
and  the  school-board.  These  bodies  already  exist  as  independent 
authorities  in  the  municipal  borough.  Their  survival  in  country 
districts  is  quite  compatible  with  that  uniformity  in  town  and 
country  which  the  Bill  seeks  to  promote.  But  beside  them  it  sets 
up  a  new  local  authority,  the  district  council.  It  also  substitutes 
for  the  Quarter  Sessions  the  county  council.    Although  the  Bill 
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begins  with  creating  the  county  council,  we  shall  find  it  more 
convenient  to  begin  with  considering  the  intermediate  authority. 
It  is  the  more  elementary  of  the  two. 

By  what  steps  does  the  Bill  proceed  to  establish  a  new  municipal 
authority  in  every  district  ? 

It  uses  as  far  as  possible  the  existing  local  divisions.  The  Public 
Health  Acts  have  already  divided  the  whole  of  England  into  sanitary 
districts,  urban  or  rural.  But  most  of  these  sanitary  districts  are 
older  local  divisions  re-named.  An  urban  sanitary  district  is  an 
urban  area  governed  either  by  a  town  council,  or  by  a  local  board, 
or  by  improvement  commissioners.  A  rural  sanitary  district  is  co-ex- 
tensive with  a  rural  union,  unless  part  of  the  union  has  been  brought 
within  the  bounds  of  some  urban  sanitary  district.  In  a  rural 
district  such  of  the  guardians  of  the  poor  as  are  chosen  by  the 
ratepayers  of  the  district  have  the  powers  and  duties  of  a  sanitary 
authority.  The  Bill,  whilst  adopting  the  sanitary  district,  estab* 
lishes  in  every  such  district  which  did  not  already  possess  it  an 
authority  exactly  similar  in  constitution  to  a  town  council.  The 
distinguishing  feature  of  a  town  council  is  its  democratic  constitu- 
tion. In  its  election  every  resident  ratepayer  has  an  equal  share, 
and  is  entitled  to  offer  himself  as  a  candidate.  In  the  election  of 
most  other  local  bodies  property  gives  a  plural  vote,  and  a  property 
qualification  is  essential  for  candidates.  The  extension  given  to 
the  municipal  system  is  of  more  practical  consequence  in  the  district 
than  in  the  county.  For  it  is  in  the  smaller  area  that  men  of 
small  means  will  first  press  to  take  office. 

The  new  district  council  supersedes  not  only  all  sanitary  autho- 
rities other  than  town  councils,  but  also  all  the  existing  highway 
authorities,  namely,  several  hundred  highway  boards  and  several 
thousand  parish  surveyors  of  highways.  It  supersedes  all  the 
authorities  charged  with  the  execution  of  the  Burial  Acts.  It  also 
supersedes  a  variety  of  authorities  created  in  particular  places  for 
particular  purposes.  Lastly,  in  the  few  cases  where  a  local  board 
has  hitherto  existed  side  by  side  with  a  town  council,  it  is  merged 
in  this  last.  By  these  changes  much  is  gained  in  uniformity  and 
in  simplicity.  Yet  in  every  district  there  will  still  be  local  autho- 
rities of  three  classes ;  the  general  local  authority  created  by  the 
Bill,  the  authority  which  administers  the  poor-law,  and  the 
authority  which  administers  the  Education  Acts. '  The  two  last 
are  virtually  one  in  every  parish  which  has  no  school-board,  since 
the  school  attendance  committee  is  always  composed  of  guardians 
of  the  poor.  But  the  district  council  and  the  board  of  guardians 
are  necessarily  distinct,  for  they  have  totally  different  constitutions. 
We  are  far  from  saying  that  this  arrangement  is  a  bad  one.    The 
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administration  of  the  poor-law  is  a  difficult  business,  which 
becomes  more  and  more  difficult  as  it  becomes  more  and  more  a 
favourite  topic  with  social  and  political  mischief-makers.  The 
other  duties  of  local  administration  are  quite  enough  for  a  new 
body,  whose  efficiency  must  for  some  time  be  matter  of  conjecture. 
Similar  reasons  justify  the  preservation  of  the  school-boards. 
There  will  remain  some  confusion  of  areas.  For  the  sanitary 
district  and  the  poor-law  union  do  not  always  coincide.  The 
method  of  the  Bill  is  not  to  remove  such  anomalies,  but  to  give 
power  for  their  removal. 

As  the  poor-law  union  remains  intact,  the  parish  remains  with  it. 
But  every  reduction  of  the  power  of  the  board  of  guardians  reduces 
the  consequence  of  the  parish,  which  is  the  guardians'  constituency. 
That  consequence  is  partly  transferred  to  the  wards  into  which  the 
new  districts  will  be  divided.  Much  has  lately  been  said  about  the 
necessity  of  reviving  the  parish.  But  it  must  be  remembered  that 
the  parishes'  are  mostly  small,  and  often  very  awkward  in  shape. 
Before  they  could  be  made  serviceable,  they  must  be  shaped  anew, 
grouped  or  divided  to  an  extent  which  would  injure  their  old  asso- 
ciations and  excite  much  ill-will.  Even  when  remodelled,  they 
would  be  only  of  limited  use.  It  is  absurd  to  think  of  undoing 
every  local  reform  of  the  last  fifty  years,  and  of  restoring  the  relief 
of  the  poor  and  the  care  of  the  highways  to  little  groups  of  thirty 
or  forty  families.  Bulgaria  or  the  Punjab  may  be  a  better  ordered 
country  than  England,  but  England  cannot  therefore  copy  the 
institutions  of  the  Punjab  or  Bulgaria.  Yet  the  confusion  of 
primary  areas,  which  the  Bill  rather  augments  than  lessens,  is  a  real 
evil  and  will  give  work  to  subsequent  reformers.  The  district  must 
be  preserved ;  but  within  the  district  room  may  be  made  for  the 
parish. 

Then  the  Bill  establishes  in  every  county  a  county  council. 
This  also  is  framed  on  the  borough  model.  The  chairman,  however, 
must  have  the  qualification  of  a  justice  of  the  peace.  For  the 
election  of  councillors  the  county  will  be  broken  up  into  electoral 
divisions,  and  in  forming  these,  population  is  chiefly  to  be  con- 
sidered. As  to  the  boroughs  which  will  remain  in  the  county, 
their  proportion  of  members  in  the  county  council  will  be  fixed  by 
the  Local  Government  Board.  A  borough  returning  only  one 
councillor  will  form  an  electoral  division  by  itself.  In  a  borough 
which  returns  more  than  one  councillor,  the  town  council,  and  in 
the  rest  of  the  county  the  Quarter  Sessions,  will  decide  what  the 
electoral  divisions  shall  be.  Only  it  is  provided  that  no  electoral 
division  shall  be  made  up  of  fragments  of  two  or  more  districts. 
Everywhere  the  liberties  and  the  franchises  are  to  be  merged  in  the 
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adjoining  connties.  But  the  ridiiigs  of  Yorkshire  and  the  divisions 
of  Lincohishire  are  to  be  treated  as  counties  by  themselves. 

The  final  decision  of  the  question  as  to  ^hich  boroughs  shall  be 
included  in  the  county  and  represented  on  its  council  is  the  product 
of  two  contending  desires.  On  the  one  side  there  was  the  desire  to 
set  up  a  strong  county  government,  which  should  relieve  the  im- 
perial government  of  part  of  its  work  and  also  lyind  together  all 
the  subordinate  authorities  in  the  county.  This  desire  would  lead 
the  reformer  to  reduce  as  far  as  possible  the  number  of  independemt 
boroughs.  On  the  other  side  was  the  desire  to  conciliate  local 
patriotism  and  local  jealousy,  which  has  led  the  reformer  to  enlarge 
the  list  of  boroughs  enjoying  immimity  from  the  countyjurisdiction. 
This  feeliug  has  prevailed,  and  has^iven  the  privileges  of  a  separate 
county  to  every  borough  of  50,000  inhabitants,  besides  confirming 
those  privileges  to  certain  smaller  boroughs,  such  as  Exeter  and 
Canterbury,  which  have  always  enjoyed  them.  Thus  the  prevailixig 
character  of  the  county  will  continue  to  be  rural. 

II.  Apportionment  of  duties  between  the  several  local  authorities. 

First,  as  regards  the  district  councils.  Although  these  are 
uniform  in  their  constitution,  their  powers  differ  considerably. 
Such  district  councils  as  are  also  town  councils  preserve  their  old 
powers,  if  we  neglect  certain  functions  transferred  to  the  county 
from  small  boroughs.  Thus  eveiy  borough  of  more  than  ten 
thousand  inhabitants  will  retain  the  command  of  its  own  police. 
Again  the  district  council  in  every  instance  takes  over  the  functions 
of  the  former  sanitary  authority.  But  these  were  necessarily  more 
important  in  urban  than  in  rural  districts ;  and  thus  the  district 
council  which  succeeds  a  local  board  or  board  of  improvement 
commissioners  will  have  more  work  than  a  district  council  which 
succeeds  to  the  guardians  in  their  capacity  of  sanitary  authority. 
Then  the  district  council  takes  all  the  duties  of  the  old  highway 
authority,  except  the  care  of  main  roads,  which  is  now  given  to  the 
county.  But  the  roads  in  South  Wales  and  the  Isle  of  Wight  are 
left  in  charge  of  the  former  highway  authorities.  These  parts  of 
the  kingdom  have  administered  their  highways  on  a  peculiar 
system  which  has  answered  very  well,  and  is  to  be  preserved. 
The  district  council  is  also  entrusted  with  the  execution  of  the 
Burial  Acts,  the  Lighting  and  Watching  Acts,  and  various  other 
Acts  of  less  consequence.  Lastly,  the  district  council  acquires 
certain  powers  now  exercised  by  justices  out  of  sessions,  such  as 
the  power  of  granting  pawnbrokers'  certificates,  and  the  power  of 
changing  the  date  at  which  a  fair  is  held,  or  of  abolishing  it  alto^ 
gether.  District  councils  jointly  interested  in  any  matter  are 
empowered  to  act  thiough  a  joint  committee.    This  is  a  valuable 
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privilege.  Experience  has  shown,  for  instance,  that  a  single 
medical  officer  appointed  by  a  number  of  sanitary  authorities 
acting  together  and  paid  a  good  salary  is  much  more  efficient  than 
several  medical  officers,  each  acting  for  a  single  authority,  and 
receiving  only  a  nominal  payment. 

Secondly,  as  regards  county  councils.  The  powers  of  the  new 
county  councils  form  a  singular  assemblage.  It  takes  over  the 
administrative  work  of  the  Quarter  Sessions  of  the  county.  But 
to  this  rule  there  are  one  or  two  important  exceptions.  The 
Quarter  Sessions  are  still  to  appoint  the  chief  constable  of  the 
county.  They  are  to  share  the  control  of  the  police  with  the  county 
council.  For  this  purpose  a  standing  joint  committee  is  to  be 
appointed.  Joint  committees  of  the  Quarter  Sessions  and  the 
county  council  may  be  appointed  for  any  other  purpose  which 
concerns  both  bodies.  This  provision,  also,  may  be  of  great  use  in 
administration.  Then  the  Quarter  Sessions  may  still  appoint  a 
committee  to  visit  the  lunatic  asylums.  Not  only  the  judicial 
business  of  hearing  appeals  against  rates,  but  the  financial  business 
of  assessing  to  the  county  rate  is  retained  by  the  Quarter  Sessions. 
Finally,  all  powers  not  expressly  taken  from  the  Quarter  Sessions 
are  by  a  general  proviso  reserved  to  them. 

The  relation  of  the  county  council  to  the  councils  of  those 
boroughs  which  are  included  in  the  county  is  a  little  intricate. 
The  Bill  divides  such  boroughs  into  three  classes,  (i)  Boroughs 
having  a  court  of  Quarter  Sessions  and  a  population  of  at  least 
10,000.  (2)  Boroughs  having  a  court  of  Quarter  Sessions  and  a 
population  of  less  than  10,000.  (3)  Boroughs  which  have  neither 
a  court  of  Quarter  Sessions  nor  a  population  of  10,000.  In 
boroughs  of  the  first  class  the  town  council  retains  practically 
all  its  administrative  functions.  In  boroughs  of  the  second 
class  the  town  council  loses  such  functions  as  have  hitherto 
been  assigned  to  the  town  councils  of  Quarter  Sessions  boroughs 
only.  In  boroughs  of  the  second,  and  also  in  boroughs  of  the 
third  class,  the  town  council  loses  certain  other  functions  which 
have  hitherto  belonged  to  all  town  councils.  Only  one  of  these, 
namely,  the  function  of  maintaining  a  separate  police,  is  of  any 
gravity  whatsoever.  For  this  innovation  a  precedent  had  been  given 
by  the  statute  which  forbids  the  establishment  of  a  separate  police  in 
any  newly  incorporated  borough  with  less  than  20,000  inhabitants. 
Thus  the  transfer  of  power  from  town  councils  to  county  council 
is  as  limited  as  is  compatible  with  setting  up  a  real  county 
authority,  which  should  link  town  and  country  together. 

The  county  council  takes  from  the  expiring  highway  authorities 
the  charge  of  the  main  roads.    Hitherto  the  highway  authorities 
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have  maintained  these  roads  and  defrayed  one-fourth  of  the  cost  of 
80  doing.  One-fourth  was  contributed  by  the  Treasury,  and  the 
remaining  half  by  the  county.  But  even  now  an  urban  authority 
may  within  a  limited  time  claim  the  right  of  repairing  a  main  road 
within  its  jurisdiction. 

Certain  other  powers,  without  being  taken  from  any  local 
authority  which  now  enjoys  them,  are  communicated  to  the  county 
council.  Such  a  power  is  that  of  enforcing  the  law  against  the 
pollution  of  rivers,  formerly  possessed  only  by  the  sanitary  autho- 
rity, and  such  is  the  power  of  making  bye-laws  for  the  better 
government  of  the  county,  a  power  modelled  upon  that  which  a 
town  council  exercises  within  its  borough. 

Lastly,  many  powers  not  hitherto  regarded  as  local  are  con- 
ferred upon  the  county  council.  The  eighth  clause  confers  upon  it 
those  powers  of  the  Secretary  for  the  Home  Department,  of  the 
Board  of  Trade,  and  of  the  Local  Qovemment  Board,  which  are 
enumerated  in  the  first,  second,  and  third  parts  respectively  of  the 
first  schedule.  Some  of  these  powers  are  important ;  but  most  of 
them  can  be  only  occasional  in  their  exercise.  The  same  clause 
provides  for  a  further  delegation  of  power  as  from  time  to  time 
may  seem  desirable.  By  Order  in  Council  approved  by  Parliament 
any  powers  and  duties  of  any  of  the  above  authorities  or  of  any 
other  department  of  state  may  be  delegated  to  the  county  council 
This  sweeping  enactment  is  qualified  by  the  following  provisoes : 
that  the  powers  and  duties  so  transferred  must  have  been  created 
by  statute ;  that  they  must  be  administrative  in  character,  and  that 
they  must  be  such  as  arise  within  the  county.  Even  so,  there  is  a 
wide  field  left  for  experiment.  It  will  be  interesting  to  observe 
to  what  extent  and  with  what  success  this  clause  wiU  be  used* 
Every  application  for  a  new  charter  to  a  borough  must  in 
future  be  made  through  the  county  council,  but  it  does  not  appear 
whether  or  no  the  county  council  is  to  have  any  discretion  in 
respect  to  the  application. 

in.  Changes  in  local  finance. 

Those  proposed  in  this  Bill  are  of  the  utmost  consequence. 
Three  in  particular  call  for  notice.  First,  as  to  the  aid  which 
the  imperial  is  to  afford  to  the  local  exchequer,  the  Bill  seeks 
to  effect  several  distinct  objects.  It  seeks  to  complete  the  sever- 
ance of  local  and  imperial  finance  begun  last  year  by  the  creation 
of  the  Local  Loans  Fund.  It  enacts  that  in  future  the  local 
authority  shall  not  receive  grants  out  of  the  Consolidated  Fund, 
but  shall  intercept  the  whole  or  a  fixed  proportion  of  certain 
taxes  which  to  that  extent  will  appear  as  items,  not  of  national, 
but  of  local  revenue.    It  seeks  to  redress  the  unequal  pressure  of 
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rates  upon  real  property  by  choosing  for  the  above  purpose  such 
taxes  as  are  levied  upon  personal  property.  Lastly,  it  seeks  to 
overcome  the  local  prejudice  in  favour  of  outdoor  relief  as  being 
economical  by  enacting  that  the  proportion  of  the  probate  duty 
assigned  to  local  purposes  shall  be  divided  among  the  counties  with 
reference  to  the  amount  of  indoor  relief  given  in  each,  and  ihat  out 
of  the  grant  a  capitation  ahall  be  allowed  for  every  person  I'eceiving 
indoor  relief  in  the  county.  Then  the  Bill  contains  a  remarkable 
series  of  provisions  respecting  local  loans.  The  enactment,  Clause  66^ 
that  no  county  council  shall  contract  debts  to  the  amount  of  more 
than  two  years'  rateable  value  of  the  county  reads  almost  like  an 
injunction  to  be  wasteful.  All  the  outstanding  debts  of  local 
authorities  in  England,  monstrous  as  they  are,  do  not  amount  to 
such  a  sum.  No  English  county  is  at  present  indebted  on  the 
county  account  to  more  than  a  fortieth  of  its  rateable  value.  It  is 
inconceivable  that  a  minister  should  imagine  and  a  cabinet  approve 
anything  so  outrageous.  Indeed  the  multiplied  facilities  for  bor- 
rowing given  by  this  Bill  tsonstitute  its  most  serious  blemish. 
Thirdly,  the  Bill  provides  that  both  the  district  and  the  county 
councils  shall  every  year  make  a  re^lar  budget  of  income  and 
expenditure.  This  is  an  excellent  provision,  but  would  be  more 
useful  if  the  law  required  auch  budgets  to  be  published  in  the  local 
newspapers. 

We  have  said  nothing  about  the  now  defunct  licensing  clauses. 
Nor  have  we  said  anything  about  the  special  provisions  for  London. 
These  are  skilfully  adapted  to  a  peculiar  set  of  circumstances.  On 
the  one  hand  so  great  a  city  needs  some  strong,  dignified,  and 
representative  authority.  On  the  other  hand  the  concentration  of 
power  and  business  in  the  hands  of  a  town  council  of  the  usual 
type  would  for  London  be  useless  and  dangerous.  The  proposed 
county  council  would  probably  be  the  best  possible  municipal 
assembly  for  London.  But  the  reform  of  local  administration  in 
London  is  too  extensive  a  subject  to  be  dismissed  in  a  paragraph. 

F.  C.  Montague. 
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PUBLIC  MEETINGS  AND  PUBLIC   ORDER. 
V.    The  United  States. 

THE  United  States  of  America,  for  the  moat  part,  adopt  and  act 
upon  the  common  law  of  England  as  the  basis  of  their  juris- 
prudence. This  statement  applies  not  only  to  the  early  common 
law  strictly  so  called,  but  also  to  such  early  English  statutes  as 
involved  general  fundamental  principles,  and  were  in  their  nature 
permanent  and  applicable  to  our  situation  and  circumstances.  Thus 
the  statutes  32  Henry  VIII.  c.  9,  as  to  buying  pretended  titles,  33 
Henry  VIII.  c.  i,  against  cheating  by  false  tokens,  13  Eliz.  c.  5,  as 
to  fraudulent  conveyances,  43  Eliz.  c.  4,  in  regard  to  charitable 
gifts,  and  many  others,  have  in  most  states  the  force  of  law,  though 
never  formally  re-enacted  here  by  any  legislative  tribunal.  The 
same  remark  applies,  to  a  certain  extent,  to  the  criminal  law.  The 
general  fundamental  principles  of  the  EInglish  criminal  law,  with  its 
definitions  of  crimes  and  tests  of  guilt,  are  generally  followed  in  this 
country ;  but  the  English  criminal  statutes  have  not  been  adopted 
to  the  same  extent  as  those  relating  to  merely  civil  rights  of 
property.  This  is  especially  true  as  to  statutes  prescribing 
remedies  or  modes  of  procedure.  With  this  preliminary  observation 
we  come  to  the  subject  of  this  article. 

The  constitution  of  the  United  States  provides  that  Congress 
shall  make  no  law  *  abridging  the  freedom  of  speech  or  of  the  press, 
or  of  the  right  of  the  people  peaceably  to  assemble  and  to  petition 
the  government  for  a  redress  of  ^ievances.'  And  a  similar  principle 
is  found  in  some  state  constitutions  that '  the  people  have  a  right  in 
an  orderly  and  peaceable  manner  to  assemble  to  consult  upon  the 
common  good.'  It  is  generally  supposed  that  these  provisions  are 
only  a  constitutional  embodiment  of  the  English  Bill  of  Rights 
declared  in  stat.  i  William  and  Mary,  second  session,  ch.  2  (1688). 
Whether  this  statute  practically  repealed  the  earlier  one  of  13  Cha8.U. 
c.  5,  limiting  the  number  of  petitioners  to  twenty  (unless  approved 
by  certain  magistrates),  as  maintained  by  Mr.  Dunning  in  the  House 
of  Commons  (New  Ann.  Reg.  1781,  vol.  2),  or  left  it  still  in  full 
force,  as  asserted  by  Lord  Mansfield  in  the  trial  of  Lord  George 
Gordon  (Dougl.  591),  it  is  certain  that  no  such  limitation  or 
restriction  of  the  right  of  petition  exists  in  America  under  the  fore- 
going constitutional  provisions.  With  this  understanding  it  may 
be  safely  assumed,  we  think,  that  the  common  law  on  the  subject  of 
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unlawful  assemblies  with  their  not  unfrequent  development  into 
routs  and  riots,  is  not  affected  by  our  constitutional  provisions,  or 
by  the  'freedom  of  speech'  therein  secured ;  and  that  the  common 
law  of  England  is  the  common  law  of  America.  Great '  freedom  of 
speech'  is  allowed  in  expressing  one's  opiniam,  both  of  laws  and 
lawmakers,  but  not  in  exciting  the  hearers  to  violate  the  one,  or 
assail  the  person  or  property  of  the  other.  Possibly  the  public 
authorities  in  America  have  less  jealousy  and  anxiety  about  such 
public  meetings ;  possibly  more  toleration  or  at  least  more  indiffer- 
ence about  what  may  be  uttered  at  them ;  possibly  also  our  peace 
officers  are  more  reluctant  to  interfere  in  the  early  stages  of  dis- 
order than  in  the  old  country,  or  at  least  than  was  the  case  in 
former  times ;  but  with  this  qualification,  and  the  fui-ther  fact  that 
the  number  required  to  constitute  an  unlawful  assembly  has  in  some 
states  been  changed  by  statute,  the  two  countries  are  in  substantial 
accord.  We  are  warranted  therefore,  we  believe,  in  thus  stating  the 
American  law  on  this  subject. 

1.  That  is  an  *  unlawful  assembly,' justifying  an  interference  by 
the  police,  where  three  or  more  persons  assemble  to  counsel  or 
prepare  for  the  accomplishment  of  some  unlawful  object,  especially 
if  that  object  be  the  commission  of  some  felony  or  other  crime. 
This  is  too  obvious  to  need  elaboration.  An  officer's  right  to  arrest 
a  single  individual  about  to  commit  such  an  offence  surely  cannot 
be  less  when,  from  the  encouragement  and  support  of  numbers,  the 
danger  is  still  greater  that  the  felony  will  be  accomplished.  The 
meeting  is  simply  a  conspiracy  on  a  larger  scale. 

2.  That  is  an  unlawful  assembly  where  three  or  more  meet  to 
carry  out  some  object  legal  and  proper  in  itself,  but  by  the  use  of 
illegal  and  unjustifiable  means,  such  as  threats,  intimidation  or 
actual  violence. 

3.  It  is  equally  an  unlawful  assembly,  if  the  persons  originally 
meet  to  accomplish  such  object  by  only  Ugal  means,  but  under  the 
excitement  of  the  occasion  resolve  or  prepare  to  carry  out  their 
purpose  by  unjustifiable  or  illegal  means.  From  that  moment  the 
meeting  becomes  an  unlawful  assembly,  and  is  subject  to  all  the 
consequences  thereof. 

4.  The  last  two  propositions  apply  equally  to  assemblies  to 
accomplish  some  public  object,  effect  some  change  in  public  laws, 
or  reform  some  public  and  general  grievance,  as  well  as  to  meetings 
called  to  redress  some  private  wrong  or  secure  and  maintain  some 
private  right.  But  public  grievances,  though  real  and  pressing,  can 
no  more  be  remedied  by  force  and  violence  (except  by  revolution) 
than  imaginary  private  wrongs.  The  ballot  and  not  the  bullet  is 
the  constitutional  method ;  the  one  is  free,  the  other  not. 
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It  should  be  noted  however  that  in  America  efforts  to  accomplish 
a  change  of  laws  by  violence  or  intimidation  have  never  been  con- 
sidered as  Treason ;  since  that  offence  consists  only  '  in  levying  war 
against  the  United  States,  or  in  adhering  to  their  enemies/ 

5.  A  public  meeting  therefore  becomes  unlawful  so  soon  as  from 
general  appearances  and  all  the  surrounding  circumstances  it 
naturally  excites  terror,  alarm  and  consternation  in  the  minds  of 
peaceable  and  law-abiding  citizens;  so  soon  as  in  the  minds  of 
rational  and  firm-minded  men  it  is  likely  to  endanger  the  peace 
and  tranquillity  of  the  neighbourhood.  Of  course  the  circumstances 
must  be  such  as  would  naturally  produce  fear  and  alarm  in  men  of 
reasonable  firmness  and  courage,  and  not  merely  in  the  minds  of 
timid  women.  When  that  condition  of  things  exist,  that  moment 
the  peace  oflScer.may  intervene  and  disperse  the  assembly.  Whether 
that  state  of  things  does  or  does  not  exist  must  be  finally  passed 
upon  by  a  jury  of  the  countiy  in  prosecutions  arising  out  of  such 
intei-ference.  No  abstract  rule  can  be  laid  down  beforehand,  but  it 
is  safe  to  say  that  in  America  the  inclination  of  juries,  as  a  rule,  is 
to  support  law  and  order,  and  to  protect  the  officer  in  the  bona  fide 
discharge  of  his  apparent  duty  on  such  critical  occasions.  But 
while  no  formula  or  rule  can  be  prescribed  for  determining  the 
existence  of  an  unlawful  assembly,  yet  some  circumstances  are 
always  indicative  of  such  a  character,  and  are  generally  relied  upon 
as  sufficient  proof  of  the  approaching  storm.  Thus  if  the  persons 
meet  at  an  unreasonable  hour;  if  they  come  armed  with  deadly 
weapons;  if  they  listen  to  and  applaud  inflammatory  speeches 
which  counsel  force  and  violence ;  if  they  display  banners  holding 
up  to  ridicule  and  contempt  other  persons  and  organizations  in  the 
community,  the  natural  tendency  of  which  is  to  arouse  the  other's 
passions,  and  provoke  an  attack  upon  the  meeting ;  if  they  approve 
or  propose  to  march  tumultuously  in  a  body,  with  their  arms  and 
banners,  to  some  other  place  where  parties  holding  opposite  senti- 
ments are  assembled,  or  to  a  part  of  the  city  where  the  latter  reside 
or  congregate,  these,  and  many  other  circumstances,  tend  to  show 
minds  so  *  fatally  bent  on  mischief  that  friends  of  peace  and  order 
may  well  be  alarmed,  and  request  the  peace  officers  to  interfere. 
The  latter  are  not  bound  to  wait  until  the  proceedings  have  ripened 
into  a  positive,  riot.  It  is  the  right  and  duty  of  peace  officers  to 
prevent  such  a  consummation  of  the  unlawful  purpose. 

6.  When  the  right  and  duty  of  the  peace  officer  to  interfere  once 
arises,  that  right  is  to  make  an  effective  interference.  If  the 
assembly  refuses  to  disperse  upon  his  order,  he  may  arrest  the 
ringleaders,  and  for  that  purpose  may  call  upon  and  require  all 
bystanders  to  assist.    If  resistance  is  made,  he  and  his  assistants 
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may  nse  all  necessary  and  reasonable  means  to  overcome  such 
resistance,  even  to  the  use  of  deadly  weapons,  and  if  death  of 
the  guilty  parties  is  thereby  caused,  the  homicide  is  justifiable. 
On  the  other  hand,  if  the  officer  or  his  assistants  are  slain,  it  is 
nothing  less  than  murder ;  not  only  in  those  who  actually  commit 
the  deed,  but  also  in  all  members  of  the  meeting  who  aid  and  abet 
the  leaders  in  such  resistance. 

7.  It  is  not  only  the  right  but  the  positivB  duty  of  all  by- 
standers, when  called  upon,  to  assist  in  arresting  the  participants 
in  a  riotous  assembly,  and  they  aie  liable  to  criminal  prosecution  if 
they  refuse  such  aid.  Indeed  they  may  in  extreme  cases,  in  the 
absence  of  magistrates  and  public  officers,  arm  themselves  and  put 
down  a  riot,  and  if  slain  in  the  exercise  of  reasonable  and  neces- 
sary means  of  preserving  the  peace,  their  death  is  wilful  murder  in 
the  rioters. 

8.  If,  as  generally  understood  in  America,  notwithstanding  the 
doubts  entertained  in  England  at  the  time  of  the  London  riots  of 
1780,  private  citizens  have  a  right  to  interfere  and  to  put  down  a 
riot,  or  quell  a  disturbance  of  the  public  peace,  even  without  any 
order  or  request  from  magistrates  or  peace  officers,  it  necessarily 
follows  that  officers  de  facto  though  not  de  jure  must  have  such 
right ;  and  therefore  are  protected  in  the  exercise  of  it  They 
do  not  lose  their  rights  as  citizens,  merely  because  they  wear  an 
officer  s  uniform,  though  their  official  appointment  may  be  open  to 
criticism. 

Much  judicial  auih<^ity  exists  in  America  for  this  proposition, 
both  in  the  case  of  riots  and  also  in  arrests  of  individual  wrong- 
doers. 

9.  This  statement  of  abstract  principles  may  be  best  illustrated 
by  a  few  notable  instances  which  have  ooeurred  in  different  states. 
In  some  of  these  cases  there  was  an  actual  riot,  but  the  principles 
of  interference  in  unlawful  assemblies  are  believed  to  be  the  same 
as  in  positive  riots.  Indeed  an  unlawful  assembly  as  above 
described  is  only  an  incipient  riot. 

(i)  About  the  year  1844  a  new  political  party  ^as  organized  in 
several  of  the  states,  called  the  *  Native  American  Party,'  one  object 
of  which  was  to  procure  an  alteration  in  the  laws  relating  to  the 
naturalization  of  foreigners,  by  which  additional  stringency  and 
safeguards  should  be  established,  and  the  power  of  the  foreign 
vote  at  the  polls  be  somewhat  restricted. 

This  step  created  great  excitement  among  the  foreign  popula- 
tion. On  the  3rd  of  May,  a.d.  1844,  a  public  meeting  of  about 
three  hundred  persons  assembled  in  Philadelphia,  in  the  state  of 
Pennsylvania,  to  promote  the  objects  of  the  new  association.    After 
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the  organization  of  the  meeting,  and  while  one  of  the  party  was 
addressing  the  assembly,  it  was  interrupted  by  a  large  number  of 
foreigners.  A  scene  of  confusion  arose,  the  opponents  of  the 
meeting  rushed  forward,  pulled  down  the  platform  and  dispersed 
the  meeting.  The  persons  present  then  adjourned  to  a  subsequent 
day,  but  were  no  sooner  assembled  on  that  occasion  than  the- 
meeting  was  again  interrupted  by  a  nvmber  of  Irishmen,  who  fired 
upon  the  gatheiing,  and  one  member  of  the  American  party  was 
killed.  This  occurrence  aroused  the  most  intense  excitement  in 
the  public  mind,  and  an  indignation  meeting  was  held  a  few  days* 
afterwards,  on  the  7th  of  May,  by  those  favouring  the  new  party, 
the  call  to  which  contained  these  words, '  Let  every  man  come  pre- 
pared to  defend  himself ;'  and  an  American  flag  was  displayed, 
bearing  the  inscription,  *  This  is  the  flag  that  was  trampled  upon 
by  the  Irish  papists.*  The  assembled  people  mardied  tumultuously 
into  the  Irish  quarter,  where  in  a  general  mSl^  a  man  name^i 
Matthew  Hammitt  was  killed  by  a  party  of  the  Irish.  John  Daly, 
one  of  the  latter,  was  indicted  for  the  murder  of  Hammitt,  and  on 
his  trial  the  presiding  judge  thus  laid  down  the  law: — 

'  If  the  call  for  the  first  meeting  of  native  Americans^  held  May  3rd!, 
was  addressed  exclusively  to  persons  favourable  to  its  objects,  the 
interference  of  others  hostile  to  its  proceedings,  and  the  bveaking 
up  and  dispersion  of  the  meeting  by  them,  was  a  gross  outrage  on 
the  rights  of  those  who  called  it.  It  was  a  riot  of  a  flagrant  kind. 
Any  body  of  citizens  having  in  view  a  constitutional  or  legxd  pur- 
pose have  the  right  peaceably  to  assemble  together  for  its  con* 
sideration  and  discussion.  Any  attempt  by  another  body  of  citizens 
opposed  to  the  objects  of  the  assembly  to  interrupt  and  disperse  it, 
is  not  to  be  tolerated.  Every  attempt  by  force  and  violence  to 
interfere  with  the  right  of  citizens  to  meet  and  discuss  proposed 
lawful  measures,  is  a  direct  infringement  of  a  vital  principle  of  our 
institutions,  state  and  national. 

*6ut  a  public  meeting,  otherwise  legal,  may  from  the  manner, 
place  and  circumstances  of  its  organization  become  an  unlawful 
and  even  a  riotous  assembly.  Thus  if  the  indignation  meeting  of 
the  7th  of  May,  at  which  Hammitt  was  killed,  was  convened  under 
a  notice  to  those  who  should  attend  **to  come  armed;"  and  if  in 
pursuance  of  such  suggestion  it  was  attended  by  persons  armed 
with  deadly  weapons,  and  if  the  meeting  so  summoned  and  assem- 
bled proceeded  to  march  in  a  body  to  a  part  of  the  city  chiefly 
inhabited  by  a  foreign  population,  openly  exhibiting  arms  and  dis- 
playing banners  with  inscriptions  offensive  to  such  foreign  citizens, 
the  assembly  sinks  from  the  dignified  position  of  a  body  of  freemen, 
exercising  a  great  constitutional  right,  into  a  mere  riot.' 
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And  as  to  the  right  of  officers  to  interfere  with  and  put  down 
such  an  unlawful  assembly,  the  same  learned  judge  in  his  charge  to 
the  grand  jury,  which  had  the  duty  of  investigating  this  riot,  thus 
instructed  them: — 

'An  unlawful  assembly  may  be  dispersed  by  a  magistrate  when- 
ever he  finds  a  state  of  things  existing  calling  for  interference  in 
order  to  preserve  the  public  peace.  He  is  not  required  to  postpone 
his  action  until  the  unlawful  assembly  ripens  into  an  actual  riot. 
For  it  is  better  to  anticipate  more  dangerous  results  by  energetic 
intervention  at  the  inception  of  a  threatened  breach  of  the  peace, 
than  by  delay  to  permit  the  tumult  to  acquire  such  strength  as  to 
demand  for  its  suppression  those  urgent  measures  which  should  be 
reserved  for  great  extremities.  A  magistrate  may  not  only  himself 
arrest  the  offenders,  but  may  authorize  others  to  do  so  by  a  mere 
verbal  command,  and  all  citizens  present  whom  he  may  invoke  to 
his  aid  are  bound  to  promptly  respond  to  his  request  and  sup- 
port him  in  maintaining  the  peace.  When  the  sheriff  of  the 
county,  mayor  of  the  city,  or  other  known  conservator  of  the 
public  peace,  has  repaired  in  the  discharge  of  his  duty  to  the  scene 
of  the  tumult,  and  there  commanded  the  dispersion  of  the  unlawful 
or  riotous  assembly  and  demanded  the  assistance  of  those  present  to 
aid  in  its  suppression,  from  that  instant  there  can  be  no  neutrals. 

'  The  line  is  then  drawn  between  those  who  are  for  and  those  who 
are  against  the  maintenance  of  order.  All  who  join  in  unlawful 
and  riotous  assemblies  are  responsible  criminally  for  the  acts  of 
their  associates  done  in  the  furtherance  of  their  common  object. 
When  engaged  in  the  suppression  of  dangerous  riots  the  sheriff 
and  associates  are  authorized  to  resort  to  every  means  necessary  to 
maintain  the  public  peace  and  prevent  the  commission  of  criminal 
outrages  against  persons  or  property.  They  may  arrest  the  rioters, 
and  detain  and  imprison  them.  If  they  resist  the  sheriff  and  his 
assistants  in  their  endeavour  to  apprehend  them,  and  the  danger  is 
pressing  and  immediate,  the  sheriff  and  his  assistants  not  only 
may,  but  are  bound  to  do  their  utmost  to  put  down  riot  and  tumult, 
and  preserve  the  lives  and  property  of  the  people.  If  the  rioters 
resist  the  sheriff  and  his  assistioits  in  his  endeavour  to  apprehend 
them,  and  continue  their  riotous  actions,  the  killing  of  them  under 
such  circumstances  is  justifiable.  This  doctrine  is  undoubtedly 
sound,  both  in  reason  and  in  law,  in  case  of  an  individual  crime. 
And  if  possible  it  is  still  clearer  when  similar  enormities  are 
attempted  by  vast  and  riotous  assemblies,  and  when  the  known 
officers  of  the  law  are  engaged  in  the  endeavour  to  prevent  their 
consummation.  The  protection  given  to  officers  of  justice  engaged 
in  enforcing  the  laws  is  full  and  unequivocal.    If  persons  having 
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the  authority  to  arrest  or  otherwise  to  execute  the  public  justice, 
are  using  proper  means  for  that  purpose  and  are  resisted  in  so 
doing,  and  the  party  resisting  in  the  struggle  is  killed,  it  will  be 
murder  in  all  who  take  part  in  the  resistance.' 

(2)  In  the  year  1849  serious  riots  occurred  in  New  York  City, 
called  the  '  Astor  Place  Biots,'  arising  from  some  popular  expres- 
sions of  disapprobation  at  the  performance  in  the!  Astor  Place  Opera 
House,  accompanied  by  an  attempt  to  fire  tiie  theatre  building. 
The  grand  jury,  in  their  investigation  of  the  disturbance,  were  thus 
instructed  by  Judge  Daly:  *Any  tumultuous  assembly  of  three  or 
more  persons  brought  together  for  no  legal  or  constitutional  object, 
deporting  themselves  in  such  a  manner  as  to  endanger  the  public  peace  and 
excite  terror  and  alarm  in  rational  and  firm-minded  persons^  is  uniawftU; 
and  whenevar  three  or  more  persons  in  a  tumultuous  manner  use 
force  or  violence  in  the  execution  of  any  design  wherein  the  law 
does  not  aUow  the  use  of  force,  they  are  guilty  of  a  riot/ 

And  as  to  the  power  of  interference  and  arresting  the  parties 
participating  in  such  unlawful  assemblies,  Judge  Daly  declared: 
*  All  magistrates  are  empowered  to  preserve  the  public  peace,  and 
justified  in  using  whatever  degree  of  force  may  be  necessary  for 
that  purpose.  In  England,  from  which  we  derive  the  common  law, 
the  extent  to  which  the  authorities  may  go,  and  the  manner  in 
which  they  shall  employ  extreme  force,  has  been  a  matter  of  statute 
regulation  from  the  time  of  Edward  IV.  These  statutes  have 
undergone  various  changes  and  modifications,  and  such  of  them  as 
were  passed  prior  to  our  Revolution  not  being  applicable  to  our 
form  of  government,  are  not  in  force  in  this  state.  The  extent  to 
which  force  may  be  used,  and  the  manner  in  which  it  should  be 
employed,  rests  with  us  therefore  upon  the  principles  of  the  common 
law,  in  connection  with  certain  statutory  provisions  of  our  own 
which  have  been  enacted.  From  the  long  existence  of  the  English 
statutes  it  has  been  supposed  that  the  right  to  employ  extreme 
force  for  the  suppression  of  riots  was  derived  solely  from  the 
statutes ;  but  Chief  Justice  Hale,  a  great  authority  on  the  common 
law,  and  one  of  the  most  fearless  and  upright  of  judges,  says  that 
the  right  does  not  depend  upon  the  statute,  but  exists  at  common 
law  ;  that  any  magistrate  or  sheriff,  if  a  riot  cannot  be  otherwise 
suppressed,  may  have  the  use  of  such  force  as  shall  be.  necessary, 
and  that  if,  from  the  employment  of  it,  death  ensues,  the  act  is 
justifiable.' 

(3)  About  the  year  1855,  a  stringent  liquor  law  was  passed  in 
the  State  of  Maine,  popularly  called  *  The  Maine  Law,'  which  pro- 
hibited all  sales  except  by  the  municipal  authorities,  and  authorized 
them  to  purchase,  keep  and  sell  under  certain  restrictions.     This 

VOL.  IV.  T 
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law  was  very  unpopular  in  large  cities.  In  Portland,  in  that  state, 
the  Mayor,  Mr.  Neal  Dow,  supposed  to  be  the  author  of  the  law, 
purchased  a  quantity  of  liquors,  intended  for  sale  by  the  city  autho- 
rities under  the  law,  and  which  were  stored  in  one  of  the  city 
buildings.  On  the  night  of  the  2nd  of  June,  1855,  a  large  body  of 
people,  men  and  boys,  amounting  to  over  a  thousand,  assembled 
around  the  depository  of  the  liquors,  evidently  bent  on  mischief, 
probably  intending  the  destruction  of  said  property.  The  building 
was  defended  by  the  authorities  civil  and  military,  and  the  excite- 
ment was  intense.  The  Riot  Act  was  read  by  the  Mayor,  and  the 
crowd  ordered  to  disperse.  They  heeded  not  the  order,  and  the 
tumult  continued  to  increase  in  violence  and  desperation.  The 
building  was  assailed  by  stones  and  other  missiles,  and  a  number  of 
the  police  and  military  were  wounded.  The  latter  were  oidered  by 
the  Mayor  to  fire  on  the  crowd,  and  one  of  the  ringleaders  named 
John  Bobbins  was  killed.  A  coroner's  inquest  was  held  and 
unanimously  found  that  he  was  killed  by  some  one,  acting  under 
the  Mayor's  authority,  in  the  defence  of  the  city's  property  from 
the  ravages  of  an  excited  mob,  of  which  said  Bobbins  was  one. 
The  right  to  use  such  extreme  measures  was  so  obvious  that  no  in- 
dictment was  ever  found  against  the  authors  of  his  death.  It 
furnishes  a  notable  illustration  of  the  fickleness  of  popular  favour 
or  disfavour,  that  within  the  last  few  weeks  the  same  democratic 
party  of  Portland,  whose  members  in  1855  were  supposed  to  be 
most  hostile  to  Neal  Dow  and  his  temperance  views,  have  nomi- 
nated him  for  mayor  of  the  same  city,  although  he  has  not  himself 
changed  his  sentiments  on  the  liquor  question  which  caused  the 
riot  of  1855. 

These  principles  were  frequently  reafiirmed  during  the  last  thirty 
years,  which  period  we  pass  over,  in  order  to  present  a  recent 
instance,  of  very  great  importance,  which  clearly  demonstrates  that 
the  sound  and  salutary  doctrines  of  the  common  law  have  not  been 
emasculated  of  their  strength  and  vigour  by  any  supposed  freedom 
or  latitude  in  American  life. 

(4)  During  the  winter  of  1885-6,  and  for  some  time  previous, 
great  excitement  existed  among  the  working-men  of  Chicago,  in  the 
state  of  Illinois,  and  some  other  places,  in  their  efforts  to  compel 
employers  to  introduce  eight  hours  as  a  day's  labour.  Organiza- 
tions were  established  for  the  overthrow  of  private  property,  and  the 
holding  of  all  capital  in  common.  Inflammatory  addresses  were  made, 
and  appeals  published  by  the  leaders  clearly  advising  the  use  of 
force  and  violence  to  accomplish  a  social  revolution,  even  to  taking 
the  life  of  policemen  and  others  who  were  opposed  to  their  views. 
The  excitement  on  both  sides  ran  very  high.     On  the  4th  of  May, 
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1 886,  a  public  meeting  was  held  in  Chicago  by  the  working-men 
and  socialists,  for  which  preparations  had  long  been  making  to 
resort  to  the  extremest  measures  should  they  be  interrupted  by  the 
police.  This  meeting  was  addressed  by  three  persons  named  Spies, 
Parsons,  and  Fielden,  each  of  whom  had  before  advised  violent  and 
even  bloody  measures.  About  half-past  ten  in  the  evening,  while 
Fielden  was  speaking,  a  band  of  policemen  marched  into  the 
crowd  and  ordered  the  meeting  to  disperse.  The  moment  the  order 
was  given  some  one  in  the  crowd  threw  a  dynamite  bomb  among 
the  policemen,  which  exploded  and  instantly  killed  one  of  the 
policemen  named  Degan.  Pistol  shots  immediately  followed,  and  six 
more  policemen  fell,  and  sixty  others  were  seriously  wounded.  B 
was  not  known  who  threw  the  bond  which  caused  the  death  of  Degan, 
but  eight  of  the  prominent  men  among  them,  including  the  above- 
named,  were  indicted  and  convicted  of  his  murder.  The  indict- 
ment included  one  Lingg,  the  maker  of  the  bomb,  and  others  who 
were  not  proved  to  have  been  actually  present  at  the  meeting  of 
May  4th,  but  were  shown  to  be  in  full  sympathy  with  its  objects, 
and  to  have  clearly  advised  force  and  violence  on  this  occasion. 
The  unlawfulness  of  the  assembly  was  clearly  established ;  the  right 
of  the  policemen  to  interrupt  it  could  not  be  doubted ;  their  own 
demeanour  was  unexceptionable,  and  the  deadly  attack  followed 
instantly  upon  their  order  to  disperse.  The  principles  before  laid 
down  in  this  article  were  assumed  as  undisputable,  and  the  main 
struggle  was  whether  the  evidence  was  sufficient  as  matter  of  fact 
to  connect  the  particular  persons  indicted  with  the  murder  of 
Degan,  but  the  conviction  of  the  whole  eight  was  sustained  by  the 
Supreme  Court  of  Dlinois,  and  afterward  by  the  Supreme  Court  of 
the  United  States  at  Washington.  One  of  the  guilty  parties  com- 
mitted suicide  in  prison,  three  were  confined  in  the  state  peni- 
tentiary, and  four  were  executed.  This  remarkable  trial  is  called 
*  The  Anarchists'  Case.' 

More  instances  might  be  added,  but  sufficient  have  been  given  to 
show  that  notwithstanding  an  apparent  unconcern  in  our  commu- 
nity at  much  rash  and  even  desperate  conduct  on  the  part  of  law- 
less men,  yet  when  the  American  people  are  fairly  aroused  they 
fully  enforce  the  maxim  9alu9pop%li  suprema  lea. 

Edmund  H.  Bennett. 
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EARLY  ENGLISH  LAND  TENURES. 
I.  Mr.  Vinooradoff's  work  *. 

WITHIN  the  last  few  years  a  new  theory  on  the  origin  and 
growth  of  village  communities  has  been  produced  as  well 
in  England  as  in  America  and  France.  Messrs.  Seebobm,  Ross,  and 
Fustel  de  Coulanges  have  tried  to  establish  the  fact  that  communal 
ownership  of  land  is  not  at  all  the  archaic  institution  it  was 
generally  supposed  to  be.  It  has  been  maintained  that  it  dates 
only  from  the  period  when  the  manorial  system  was  already  opera- 
tive ;  that  serfdom  has  been  its  chief  creator  ;  and  that  free  village 
communities  were  totally  unknown  until  comparatively  recent 
times. 

In  its  general  lines,  the  new  explanation  given  to  the  origin  of 
village  communities  was  but  the  revival  of  the  well-known  theory 
of  the  French  and  German  '  feudistes,'  who,  trying  to  define  the 
mutual  relations  of  landlord  and  tenant  as  to  the  use  of  common 
pasture  and  wood,  ascribed  to  the  manor  the  exclusive  ownership 
of  the  soil,  the  tenants  possessing  no  other  rights  on  it  but  those 
created  by  the  good-will  of  the  landlord,  by  his  sufferance,  or  by 
covenant. 

Thirty  years  ago  a  Russian  scholar  of  great  renown,  Chicherin, 
of  Moscow,  tried  to  apply  the  same  theory  to  the  history  of  the 
Russian  *Mir,'  but  he  failed,  and,  until  quite  recently,  nobody 
expressed  any  doubt  as  to  the  remote  antiquity  of  the  present 
system  of  peasant  ownership  in  Russia. 

As  soon  as  the  views  of  Seebohm  and  Fustel  de  Coulanges  were 
published,  Russian  historians  and  lawyers  felt  bound  to  convince 
themselves  how  far  these  views  were  in  accordance  with  documen* 
tary  information. 

Hence  a  series  of  articles  and  monographs,  among  which  the 
work  of  Professor  Vinogradoff  is,  without  doubt,  the  most  im- 
portant. 

I  have  much  pleasure  in  saying  that  the  general  conclusions  to 
which  the  author  has  arrived  plead  in  favour  of  the  view  taken  by 
Russian  historians  as  to  the  origin  of  the  '  Mir.'  Mr.  Vinogradoff 
expresses  no  doubt  as  to  the  existence  of  free  communes  long 

^  Inquiriei  into  the  Social  Hiitory  of  Medieval  England.  By  Paul  Vinogradoff. 
Petenbnrg,  1887. 
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before  the  creation  of  the  manor,  the  class  of  freemen  being  pre- 
served during  whole  centuries  not  only  in  the  Danish  provinces, 
where  they  are  known  under  the  name  of  sokmen,  but  also  in 
other  parts  of  England,  where  the  terminology  used  by  Domesday 
Book  might  easily  induce  the  scholar  to  take  them  for  a  servile 
class.  He  also  rejects  every  relation  between  the  open-field 
system  and  that  of  cultivating  the  ground  in  common,  the 
latter  being  totally  unknown  to  the  Anglo-Saxons.  Once  more 
in  accordance  with  the  Russian  historical  school^  he  attri- 
butes the  origin  of  the  'virgate'  system  to  the  general  desire  of 
equalising  the  shares  possessed  by  each  household  in  the  common 
fields,  with  regard  to  the  quality  of  ground  and  the  advantages  of 
its  situation. 

Mr.  Vinogradofi*  has  made  great  use  of  the  rentals  and  cartularies 
of  the  thirteenth  century,  as  also  of  the  court  and  hundred  rolls, 
and  the  inquisitions  and  partial  surveys  that  followed  the  com- 
position of  Domesday  Book.  He  has  minutely  studied  Anglo- 
Saxon  laws  and  charters,  and  the  works  of  the  early  English 
lawyers,  especially  Bracton,  whose  note-book  he  was  fortunate 
enough  to  identify. 

Beginning  with  the  period  on  which  he  has  found  the  greatest 
amount  of  information,  I  mecui  the  thirteenth  century,  he  gives  a 
lively  picture  of  the  different  classes  of  society  and  of  the  agrarian 
system  of  the  country.  This  study  induces  him  to  point  out  the 
multifarious  survivals  of  the  class  of  free-born  tenants,  of  whose 
origin  and  history  he  makes  a  detailed  investigation  in  his  following 
chapters.  Among  these  survivals  preserved  by  cartularies,  rentals 
and  inquisitions,  I  may  first  mention  the  so-called  *  homines  de 
antiquo  dominico.'  They  appear  in  Bracton  as  an  exception  to 
the  general  rule,  by  which  the  lord  could  take  away  the  ground 
possessed  by  the  peasant,  or  augment  the  amount  of  his  payments. 
These  tenants  could  not  indeed  sue  in  the  king's  court,  but  in  the 
court  which  he  held,  not  as  king  but  as  lord,  they  could  main- 
tain their  rights  by  the  *  parvum  breve  de  recto  secundum  con- 
Buetudinem  manerii,'  being  thus  clearly  distinguished  from  other 
classes  of  villani. 

In  a  like  category  of  freemen  ai*e  also,  ist,  the  so-called 
'  radmen,'  *  radulf,'  or  'rodchenistri '  mentioned  in  the  Black  Book  of 
Peterborough,  who  had  no  other  duties  to  perform  than  to  lend 
their  ploughs  to  the  manorial  lord  and  attend  him  with  their 
horses  on  several  specially  defined  occasions ;  2nd^  the  '  drengs '  of 
the  Boldon  Book,  whose  character  is  very  near  to  that  of  the 
radmen ;  3rd,  the  '  hundredarii '  or  villeins,  whose  sole  obligation 
was  to  be  present  at  the  meetings  of  the  hundred  courts ;  4th,  the 
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villeins  of  the  county  of  Kent,  to  whom  the  cartularies  of  the 
thirteenth  century  apply  the  following  rules :  '  Dominus  non  debet 
aliquem  operarium  injuste  et  sine  judicio  a  terra  sua  ejicere;' 
'  Dominus  non  ponet  eos  ad  operam  sine  consensu  eorundem ' 
(Rochester  Cartulary) ;  which  means  that  the  villeins  of  Kent  pos- 
sessed exactly  the  same  rights  as  the  *  homines  de  antiquo  dominico/ 
paid  no  other  rents  but  those  established  by  custom  or  agreement, 
and  defended  their  rights  in  the  soil  by  suit  in  the  manorial  court ; 
5th,  and  last,  the  different  kinds  of  socmen,  of  whom  the  Year- 
books of  Edward  I  speak  as  of  persons  *  statu  liberi  ^'  who  could 
not  be  removed  from  the  ground  or  compelled  to  pay  more  or  other 
rents  than  those  fixed  by  agreement  or  custom,  their  obligations 
to  the  manorial  lord  being  of  the  same  kind  as  those  of  the 
•  libere  tenentes*  or  freemen. 

Mr.  Vinogradoff  is  therefore  warranted  in  saying  in  the  con* 
elusion  of  the  first  chapter  of  his  book,  that  inquiry  into  the 
social  conditions  of  the  different  classes  of  the  English  peasantry 
during  the  thirteenth  century  leaves  no  doubt  as  to  the  existence 
in  its  ranks  of  a  considerable  number  of  free  elements,  too  powerful 
to  be  overturned  by  the  might  of  feudal  barons  or  the  legal  subtilties 
of  lawyers. 

Mr.  Vinogradoff  next  enters  into  a  detailed  discussion  of  the 
agraiian  system  of  the  thirteenth  century,  with  the  purpose  of 
discovering  the  survivals  of  a  more  ancient  system  of  landholding 
than  that  represented  by  Mr.  Seebohm  under  the  name  of  the 
'  virgate  *  system.  He  states  incidentally  that  the  two-fields  system 
(contrary  to  the  opinion  of  Nasse  and  in  accordance  with  that 
expressed  by  Thorold  Rogers)  prevailed  in  England  during  the 
greater  part  of  the  thirteenth  century,  and  then  gives  his  opinion 
as  to  the  chief  reason  why  the  lands  belonging  to  the  same  house- 
hold were  scattered  over  the  whole  area  of  the  village  intermixed 
with  those  of  the  neighbours.  He  thinks  it  is  for  no  other  purpose 
but  to  equalize  the  shares  of  the  different  households,  that  an,equal 
access  was  given  to  the  enjoyment  of  all  the  fields  composing  the 
village  area,  these  fields  widely  differing  one  from  the  other  as  to 
the  richness  of  soil  and  the  advantages  of  situation.  By  two  or 
three  instances,  borrowed  from  monastic  manuscripts,  he  tries  to* 
make  the  reader  understand  the  way  in  which  this  equality  in  the 
enjoyment  of  agricultural  commodities  was  really  achieved  and 
the  extraordinary  subdivision  of  shares  which  was  the  result.  In 
complete  disagreement  with  Mr.  Seebohm,  Professor  Vinogradoff 
tries  to  establish  that  the  '  hides/  the  *  virgates '  and  the  '  bovates ' 

^  Bncton*a  use  of  thii  term  is  different. 
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were  nothing  else  but  fiscal  units,  and  that  the  real  distribution  of 
the  ground  in  the  agrarian  community  did  not  correspond  on 
the  whole  with  the  description  given  in  the  surveys.  When  these 
last  documents  mention  the  fact  of  such  or  such  manor  containing 
so  many  hides  or  virgates  *  de  ware  'or  'ad  invaram/  they  intend 
only  to  say  that  the  manor  has  to  pay  to  the  Crown  so  many 
shares.  ('  Wara '  meaning  the  same  as  the  German  '  Wehre/  the 
expression  *  so  many  hides  or  virgates  *  is  to  be  translated  as  so  many 
shares  that  you  have  to  answer  for.) 

I  think  that,  on  this  point,  Professor  Vinogradoff  is  quite  right 
and  that  the  documents  are  in  accordance  with  his  view.  How 
could  we  explain  otherwise  the  fact  that  certain  cartularies,  and 
among  others  the  cartulary  of  Ramsay,  sometimes  mention  the  fact 
that  the  same  manor  contains  a  different  number  of  liides,  so  many 
hides  answering  to  the  king  and  so  many  to  the  abbot  %  Take  for 
instance  the  following  text:  'Villata  defendit  versus  regem  pro 
JO  hydis  et  versus  abbatem  pro  J  J  hydis  et  dimidia'  (Ramsay 
Cartulary,  Rolls  S.  473).  How  is  it  to  be  understood,  unless  we 
agree  with  Mr.  Vinogradoff  that  the  agricultural  divisions  of  a 
manor  did  not  always  correspond  with  the  fiscal  divisions,  and  that 
therefore  the  villeins  had  to  pay  rent  for  a  greater  or  smaller 
number  of  shares,  as  the  one  menticHied  in  the  fiscal  survey? 
(p.  122). 

'The  viigate  system,'  judiciously  observes  the  author, '  has  been 
the  starting.point  for  large  and  very  audacious  theories.'  The  fact 
that  parcels  constituting  one  single  virgate  were  scattered  over  the 
whole  area  of  a  village  finds,  according  to  Mr.  Seebohm,  its  explana* 
tion  in  the  method  of  allotting  to  different  households  greater  or 
smaller  shares  in  each  of  the  cultivated  fields,  according  to  the  num- 
ber of  oxen  contributed  by  each  to  the  common  work  of  ploughing. 
From  the  time  of  the  Anglo-Saxons,  and,  to  judge  by  the  instances 
of  the  Welsh  and  Irish  agricultural  arrangements,  even  in  the  old 
British  days,  the  soil  of  England  has  been  cultivated  as  a  rule  by 
large  and  heavy  ploughs.  Each  of  them  was  di-awn  by  eight  oxen, 
a  number  much  too  large  to  be  owned  by  every  one  of  the  household. 
The  result  of  it  was,  that  peasant  families  were  obliged  to  com- 
bine their  forces  to  cultivate  their  ground.  This  very  ingenious 
theory  is  directly  contradicted,  as  Mr.  Vinogradoff  informs  us,  by 
the  following  facts.  First  of  all,  nothing  like  cultivation  in 
common  is  to  be  found  either  in  Russia  or  on  the  whole  European 
continent.  On  the  other  hand,  Anglo-Saxon  documents  mention 
no  other  ploughs  but  those  drawn  by  one  pair  of  oxen,  and  even  in 
later  days  the  system  of  large  and  heavy  ploughs  appears  to  be 
in  use  only  on  the  *  demesne'  land  of  the  manor,  the  ploughs  of  the 
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villeins  requiring  but  the  half  of  that  number  ^.  Under  such  cir- 
cumstances, the  theory  of  Mr.  Seebohm  can  hardly  be  maintained. 
But  if  so,  we  do  not  see  how  the  'gemenglage'  of  the  fields,  to 
employ  a  well-known  German  expression,  can  be  explained  other- 
wise than  by  reference  to  the  necessity  of  equalizing  the  economical 
advantages  of  each  of  the  households  belonging  to  the  same  village 
community. 

Mr.  VinogradofT  concludes  this  most  interesting  account  of  the 
agrarian  system  of  medieval  England  by  a  minute  picture  of  the 
different  modes  of  communal  ownership  in  meadow-lands,  and  a 
detailed  description  of  all  the  agricultural  works  that  the  villein 
had  to  perform  on  the  demesne  lands  of  the  manor,  as  also  of  the 
different  rents  he  paid  to  the  landlord.  What  gives  a  special  value 
to  this  part  of  the  work  is  the  great  amount  of  information  that 
the  author  has  accumulated  out  of  manuscripts  belonging  to  the 
British  Museum,  the  Record  Office,  and  the  Bodleian  Library. 
Having  worked  through  the  greater  part  of  the  rentals  and  cartu- 
laries accessible  to  the  public,  he  has  been  able  to  find  the  key  of 
more  than  one  dark  question.  Specialists  will  be  most  interested 
in  the  explanation  he  gives  to  such  terms  as  ^  molmen,'  '  chesland,' 
'lodland,'  'serland,'  '  unlawenerthe,*  &c.,  terms  the  meaning  of 
which  (as  far  as  I  know)  is  still  a  matter  of  controversy. 

After  a  general  description  of  the  economical  and  social  conditions 
of  the  country  people,  Mr.  Vinogradoff  entera  into  details  as  to  the 
constituent  parts  of  a  manor.  Mr.  Seebohm  has  tried  to  establish 
that  the  manor  contained  only  two  sorts  of  lands — ^the  land  of  the 
villeins  or  serfs,  and  the  land  of  the  lord,  the  so-called  Mnland.' 
Part  of  the  last  could  be  given  out  to  free  tenants.  Hence  the 
'libere  tenentes'  mentioned  by  rentals  and  inquisitions.  The 
liberation  of  the  serfs  from  their  agricultural  obligations  conduced 
incidentally  to  the  same  result.  At  all  events,  'libere  tenentes' 
have  not,  according  to  Mr.  Seebohm,  any  land  of  their  own  in  the 
manorial  arrangements  of  mediseval  England ;  they  possess  some 
parcels  of  ground,  but  their  possessions  are  inconsiderable  as 
compared  with  the  villein  tenements  held  in  virgates.  Such  is  not 
the  opinion  of  Professor  Vinogradoff,  according  to  whom  the  land 
of  the  manor  was  divided  as  a  rule  into  three  different  parts,  the  part  of 
the  lord,  the  part  of  the  villeins,  and  the  part  of  the  free  tenants :  these 
last,  instead  of  owning  exclusively  small  parcels,  were  in  possession 
of  half  and  entire  virgates,  sometimes  of  whole  hides,  and  their 
holdings  were  arranged  according  to  the  same  virgate  system 

'  In  the  lately  published  Burton  Cartulary  (CoUectioni  for  Hiit.  of  Staffordshire, 
Tol.  5)  there  is  repeated  mention  of  *  aratra  fortissima  in  dominio.' — £0. 
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which  was  applied  to  the  tenures  of  the  villeins  ^.  Several  instances 
occur  in  which  no  villeins  are  to  be  found  among  the  inhabitants 
of  the  manor,  their  place  being  taken  by  free  tenants.  Such  is 
the  case  of  the  manor  of  Kenesworth,  mentioned  by  the  Domesday 
of  St.  Paul. 

Where  free  tenants  are  mentioned  side  by  side  with  villeins, 
their  rights  to  use  the  common  pasture  ground  are  regulated  by 
the  same  rules  as  those  of  their  servile  neighbours.  All  these  facts, 
according  to  Mr.Vinogradoff,  point  to  the  conclusion  that,  instead  of 
being  an  accidental  and  posterior  element  in  the  population  of 
a  township,  free  tenants  belong  to  its  earlier  constituency. 

Although  I  completely  agree  with  the  opinion  expressed  by 
Mr.  Vinogradoff  as  to  the  failure  of  Mr.  Seebohm's  theory,  I  will 
venture  some  criticisms  concerning  the  general  method  followed  by 
the  Russian  author. 

This  method  has  been  imposed  on  him  to  a  certain  extent  by  the 
way  in  which  Mr.  Seebohm  has  arranged  the  materials  of  his 
ingenious  work.  Both  scholars  begin  with  comparatively  recent 
times,  and,  having  ascertained  the  existence  of  certain  survivals  of 
a  more  remote  period,  ascend  to  earlier  epochs.  Every  time  when 
a  certain  institution  appears  to  be  archaic,  the  Russian  author  is 
inclined  to  give  it  an  Anglo-Saxon  origin.  The  English  scholar 
goes  one  or  two  steps  farther  back,  and  speaks  of  Roman  and 
Celtic  influences. 

Both  seem  to  ignore  that  among  other  influences  one,  not  so  far 
remote,  has  to  be  taken  into  account.  It  is  the  influence  of  the 
economical  arrangements  and  legal  institutions  of  Normandy.  The 
fact  that  terms  like  ^villani'  and  'servi,'  'dimidii  villani,'  and 
'villani  plenarii'  were  used  in  the  Duchy  many  decades  earlier 
than  in  the  British  island,  ought  of  itself  to  have  attmcted  their 
attention  to  the  necessity  of  being  very  cautious  in  attributing  a 
specially  Saxon,  Roman,  or  Celtic  origin  to  the  institutions  and 
customs  they  deal  with.  If  scholars  of  such  deep  knowledge  as 
Mr.  Brunner  have  succeeded  in  the  establishment  of  this  truth,  that 
such  a  characteristic  feature  of  English  institutions  as  the  '  Trial 
by  Jury '  has  a  Norman  origin,  it  is  not  a  matter  of  pure  fancy  to 
ask  oneself  if  the  system  of  agriculture  and  the  social  arrangements 
of  the  country  from  which  came  the  overthrow  of  the  Anglo-Saxon 
kingdom  have  not  exercised  a  certain  influence  on  the  system  of 
landholding  and  the  domestic  economy  of  the  centuries  closely 
following  the  Conquest. 

The  reader  will  remember  the  prominent  part  which  the  so-called 

^  Extant  maps  made  in  the  late  sixteenth  and  early  seventeenth  century  tend 
to  confirm  this. — Ed. 
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'  villani  de  antiquo  dominico '  play  in  Mr.  Vinogradoflrs  theory  of  the 
antiquity  of  free-bom  tenants.  Being  in  full  poasesBlon  of  their 
ground,  such  villeins  had,  as  we  have  seen,  the  right  of  pleading 
against  a  lord  who  would  either  dismiss  them  from  their  tenures  or 
alter  the  conditions  on  which  they  were  admitted  to  hold  their 
shares.  And  what  alone  is  peculiar  to  them,  they  had  only  to 
show  the  fact  that  such  was  their  situation  at  the  time  of  the 
Conquest  to  have  all  their  claims  recognised  by  the  manorial 
court.  Mr.  Vinogradoff  finds  no  objection  to  the  idea  that  such 
privileges  point  to  tiieir  character  of  free  tenants,  if  not  after,  at  all 
events  before,  the  Conquest. 

He  does  not  ask  himself  if  the  fact  of  those  tenants  occupying 
exclusively  ancient  demesne  lands,  recognised  as  such  at  the  time  of 
the  Conquest,  is  not  a  direct  inducement  to  search  for  a  Norman 
origin  to  their  exceptional  privileges.  Such  is  nevertheless  the 
case,  and  when  we  read  in  the  legal  fragments  supposed  to  be  the 
laws  of  the  Conqueror,  'Cil  qui  eultivent  la  terre  ne  deit  Tun 
travailler  se  de  lour  droite  cense,  noun  le  leist  a  seignurage  de 
partir  les  cultivurs  de  lur  terre  pur  tant  cum  il  pussent  le  dreit 
service  faire,'  and  compare  this  statement  with  the  legal  position  of 
the  villeins  of  Normandy,  so  far  as  it  is  known  from  the  '  tres 
ancienne  coutume  de  Normandie,'  we  shall  certainly  perceive  that 
the  right  to  defend  their  tenures  and  to  maintain  without  altera- 
tion their  previous  obligations  to  the  landlord  recognised  by  the 
villeins  in  ancient  demesne  lands,  has  no  other  than  a  Norman 
origin.  The  old  *  coutume'  of  Normandy  plainly  says  that  no 
landlord  has  the  right  to  dismiss  the  villein  from  his  land  or  to 
alter  the  conditions  of  his  tenure.  Is  it  not  very  likely  that  at 
one  time  Norman  potentates  had  followed  towards  the  English 
tenants  of  their  demesnes  the  same  course  of  dealing  that  was 
imposed  on  them  by  the  custom  of  their  native  country  1  On  this 
view,  the  privileges  enjoyed  by  the  villeins  of  the  ancient  demesne 
are  not  to  be  cited  in  favour  of  the  antiquity  of  free-bom  tenants. 

I  should  also  like  to  see  some  English  scholar  engaged  in  a  minute 
investigation  of  the  agricultural  arrangements  of  Normandy  as  they 
are  stated  by  old  cartularies,  amongst  others  that  of  the  Monastery 
of  Holy  Trinity  at  Caen  (lath  century,  BibL  Nat.  fonds  lat.  N.  5650). 
The  Anglo-Saxon  origin  of  the  large  ploughs  or  carucae  being 
necessarily  rejected,  on  account  of  its  complete  disaccord  with 
documentary  information  and  ploughs  of  seven  and  eight  oxen 
known  under  the  name  of  carucae  occurring  in  Norman  manu- 
scripts of  the  twelfth  century  (the  cartulary  just  named  amongst 
others),  it  is  very  likely  that  the  Norman  origin  of  the  caruca 
would  become  an  established  fact,  so  much  more  so  as  Domesday 
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itself  speaks  of  the  carucata  as  a  Norman  land-measure  (Domesday, 
i.  162  a :  '  50  carucatas  sicut  fit  in  Normania '). 

The  third  and  fourth  chapters  of  Mr.  Vinogradoff 's  book  (which 
constitute  but  the  third  part  of  the  whole)  treat  at  length  of  the 
social  and  agricultural  condition  of  the  English  peasantry  under 
the  Norman  and  Anglo-Saxon  kings.  Recent  investigations  of 
the  Domesday  Survey  have  been  taken  into  account,  but  a  great 
deal  of  original  research  has  also  been  directly  performed  by  the 
author. 

Within  my  present  limits  I  cannot  give  a  detailed  account  of  the 
last  chapters  of  Mr.  Vinogradoff 's  book.  Without  giving  the  author  s 
arguments,  I  will  only  mention  the  leading  ideas  of  this  part  of  his 
work.  Mr.  Vinogradoff  enters  at  great  length  on  the  question  whether 
the  agricultural  measures  of  Domesday,  such  as  the  hide,  the 
carucate,  and  the  virgate,  represent  the  real  state  of  things,  or  are 
only  to  be  considered  as  fiscal  divisions  very  like  the  '  souls '  of  the 
Russian  census  before  the  abolition  of  serfdom.  Citing  a  great 
number  of  instances  where  local  agricultural  arrangements  did  not 
correspond  to  the  description  given  to  them  by  Domesday,  the 
author  concludes  in  favour  of  the  exclusively  fiscal  character 
of  the  terms  on  which  Mr.  Seebohm  has  built  all  his  theory 
of  the  village  communities  under  the  Norman  kings.  But  if 
BO,  no  conclusions  as  to  the  system  of  landholding  are  to  be 
arrived  at  by  studying  the  methods  in  which  the  land  was 
divided  by  the  compilers  of  Domesday  for  purposes  of  taxation. 
Of  much  greater  importance  are  the  hints  which  the  great  census  of 
William  the  Conqueror  oontains  as  to  the  social  divisions  of  the 
people.  The  first  conclusion  they  impose  on  us  is  the  recognition 
of  the  considerable  number  of  freemen  scattered  all  over  England, 
not  only  in  Kent  or  ihe  Danish  provinces,  but  also  in  the  southern 
and  western  counties. 

The  *  alodiarii '  of  Kent,  Sussex,  and  Berkshire,  the  '  drengs '  of 
Lancashire,  the  '  lagmen '  of  Lincoln,  the  '  sokmen '  of  the  Danish 
provinces^  the  'radmen'  and  the  '  vavassores,'  are  but  different 
names  of  the  same  class  of  freemen.  If  sokmen  are  not  to  be 
found  in  the  western  counties,  the  reason  of  it  is  no  other  than 
that  the  compilers  of  Domesday  employed  totally  different  names, 
and  amongst  others  the  one  of  villeins,  to  designate  persons  of  free 
blood  K  The  considerable  number  of  freemen  militates  against  the 
idea  of  an  exclusively  servile  village  community.  The  scanty 
information  contained  in  Domesday  as  to  common  pastures  and 
meadows  under  the  run-rig  system,  applies  as  well  to  servile  as  to 

^  In  the  French  text  of  the  laws  of  William  the  Conqaeror,  'sokmen'  is  rendered 
by  the  French  word  '  villein.* 
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free  communes.  But  if  free  peasants  are  still  to  be  discovered 
(even  under  the  Norman  kings),  there  may  be  no  doubt  that  the 
process  of  feudalisation  which  had  akeady  begun  in  the  ninth  and 
tenth  centuries  was  highly  strengthened  by  the  Conquest,  and  that 
'commendations/  very  frequent  during  the  eleventh  and  twelfth 
centuries,  rapidly  limited  the  number  of  free  tenants.  This  is  the 
conclusion  to  which  we  arrive  by  a  careful  study  not  only  of 
Domesday  book,  but  also  of  the  local  surveys  of  the  thirteenth 
century,  the  Black  Book  of  Peterborough  and  the  Boldon  Book. 

The  chapter  on  the  Anglo-Saxon  period  contains  a  very  able 
discussion  of  the  social  condition  of  the  ceorls,  whom  Mr. 
Vinogradoff  considers  to  be  freemen  of  very  small  estates.  The 
reasons  of  their  personal  subjection  to  the  proprietors  of  large 
estates  and  of  the  process  of  feudalisation  of  their  lands  are  con- 
sidered at  length. 

The  general  impression  obtained  by  reading  the  pages  in  which 
the  subject  is  treated  is  that  Anglo-Saxon  England  underwent  the 
same  process  of  interior  development  which  was  familiar  to  Con- 
tinental Europe,  and  that  Palgrave  was  right  when  he  spoke  of 
feudalism  as  being  established  long  before  the  Conquest. 

As  to  the  system  of  landholding,  Mr.  Vinogradoff  is  of  opinion 
that  it  can  be  reduced  to  two  distinct  forms  only,  the  folcland 
and  bocland.  He  has  no  difficulty  in  proving  that  the  latter 
being  of  a  more  recent  origin,  the  oldest  method  of  landholding 
among  the  Saxons  of  England  was  the  folcland.  Although  Mr. 
Vinogradoff  agrees  in  this  point  with  Kemble,  the  explanation  he 
gives  of  the  character  of  the  folcland  is,  as  far  as  I  know,  an 
original  one.  He  considers  it  to  be,  like  the  gentile  land,  subject  to 
alienation  only  with  the  consent  of  the  blood  relationship.  It  is 
out  of  this  gentile  ownership  that  the  free  village  community  is 
supposed  to  have  developed  itself.  Now,  this  seems  to  me  the 
weak  point  of  Mr.  Vinogradoff's  excellent  book.  First  of  all,  the 
definition  the  author  gives  to  the  folcland  is  contradicted  by  the 
well-known  fact  that  the  king  disposed  of  it  with  the  advice  of 
the  Witenagemot.  It  does  not  agree  with  the  precise  statement  of 
Beda,  contained  in  his  letter  to  Egbert  (a  734),  that  the  kings 
disposed  of  the  folcland  as  a  sort  of  remuneration  for  military 
service.  On  the  other  hand,  the  reduction  of  all  the  species  of 
landed  property  to  the  folcland  and  bocland  leaves  out  of  account 
the  existence  of  such  facts  as  the  inheritance  of  certain  lands  from 
'  propinqui,'  their  alienation  *  cum  recto  consilio  propinquorum,' 
and  the  power  of  devising  them  '  post  se  suae  propinquitatis  homini 
cui  ipse  voluerit.'  It  is  only  by  the  confusion  of  the  so-caUed 
*  yerf-land '  or  hereditas  with  the  folcland  that  Mr.  Vinogradoff  has 
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been  able  to  come  to  the  extraordinary  conclusion  that  all  the 
land  of  England  was  previously  folcland.  We  must  wait  for 
better  information  before  we  depart  from  the  theory  of  Maurer 
about  the  four  different  modes  of  land-ownership  in  Saxon  England, 
especially  with  the  limitations  and  distinctions  given  to  it  by  Mr. 
Frederick  Pollock.  In  this  scheme  the  folcland  is  but  the  '  ager 
publicus/  not  to  be  confounded  with  common  lands ;  the  '  yerf- 
land '  is  the  '  terra  a  viatica '  of  the  lex  Bipuariorum,  the  bocland 
is  the  '  acquisitum '  of  continental  Germans. 

I  do  not  think  fit  to  conclude  this  paper  by  any  general  eulogy 
of  the  learned  work  of  Mr.  Vinogradoff.  The  account  I  have  given 
will,  I  hope,  leave  no  doubt  as  to  the  necessity  of  making  it  acces- 
sible as  soon  as  possible  to  English  readers  and  English  critics. 

Maxime  Kovalevskt. 
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IL  Domesday  Studies  ^ 

IN  an  age  of  centenaries  it  was  probably  inevitable  that  the 
eight-hundredth  anniversary  of  the  completion  of  the  Domes- 
day Survey  should  be  taken  as  the  opportunity  for  a  public 
celebration,  and  it  is  now  safe  to  congratulate  the  Royal  Historical 
Society  on  the  success  which  attended  their  experiment  in  1886, 
and  upon  those  literary  results  of  their  undertaking  of  which  the 
first  instalment  has  now  been  edited  by  their  learned  Secretary. 
Although  William  the  Conqueror  has  now  been  formally  enrolled 
among  English  statesmen,  so  far  at  least  as  that  distinction  can  be 
conferred  by  the  historical  biogi'apher,  there  might  still  have  been 
a  fatal  touch  of  the  ludicrous  about  any  proposal  to  mark  with 
popular  applause  the  recurrence  of  the  date  of  the  dreadful  fight 
at  Senlac,  or  the  completion  with  fire  and  sword  of  the  dismal  story 
of  the  Conquest.  The  disappearance  of  the  Norman  element  from 
our  society,  and  the  death  of  feudalism  and  servitude,  may  make  us 
indifferent  to  the  suflferings  of  our  English  ancestors,  and  ready 
even  to  acknowledge  that  the  fate  which  overtook  them  was  in 
reality  a  blessing  in  disguise ;  but  there  is,  nevertheless,  something 
distasteful  in  the  idea  of  rejoicing,  even  after  eight  centuries,  in 
the  details  of  the  national  downfall  and  the  wholesale  degradation 
of  the  English  gentry  and  peasantry.  Why  then,  it  may  be  asked, 
should  we  have  gone  out  of  our  way  to  celebrate  the  making  of 
'  the  great  Rate-book,'  designed  as  it  must  have  been  to  consolidate 
the  results  of  the  Conquest,  the  book  of  which  our  old  chronicler 
complained,  that  so  very  narrowly  the  king  caused  it  to  be  traced 
out  that  there  was  not  a  hide  or  yard  of  land,  'nor  even  (it  is  shame 
to  tell,  though  it  seemed  to  him  no  shame  to  do)  an  ox  or  cow  or 
swine  was  left  that  was  not  set  down  in  his  writ'  ?  We  can  only 
answer  that  such  remarks  would  appear  to  be  just,  if  the  Survey 
were  only  viewed  as  a  monument  of  the  actual  Conquest,  but  that 
the  whole  course  of  the  proceedings  at  the  late  Commemoration, 
and  even  perhaps  the  abstinence  of  the  learned  societies  of  Nor- 
mandy and  Scandinavia  from  taking  any  prominent  part  therein, 
show  that  this  '  incomparable  record/  to  use  Mr.  Hallam's  phrase, 
was  studied  and  regarded  throughout  from  an  English  point  of 

^  Domesday  Studies.    Being  the  papers  read  at  the  meetings  of  the  Domesday  Com- 
uiemoration,  x886.    Edited  by  P.  E.  Dove.    Longmans.   1888.  Vol.  I. 
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view ;  it  was  in  fact  treated  as  standing  quite  apart  from  the 
tale  of  Norman  exactions,  and  as  being  a  help  towards  elucidating 
the  phases  of  our  social  history  and  illustrating  the  growth  of  the 
English  Law. 

A  scholarly  essay  by  Mr.  Stuart  Moore  on  the  study  of  Domes- 
day Book  serves  as  a  general  introduction  to  the  subjects  with 
which  this  volume  is  concerned.  He  brings  out  very  clearly  the 
Conqueror's  design  in  causing  the  Survey  to  be  framed,  and  the 
invaluable  help  which  the  returns  must  have  afforded  in  every 
department  of  the  State.  He  justly  regards  the  record  *  as  a  great 
Bate-book,  and  not  as  a  Survey  of  Extent.'  The  land-tax,  on 
which  the  defence  of  the  realm  depended,  was  very  irregularly 
collected  'upon  an  old  and  uncorrected  assessment.'  It  fell  heavily 
on  the  poorer  tenants,  while  the  Church  and  the  nobility  had 
obtained  unfair  and  even  enormous  exemptions.  The  measures  of 
land  on  which  the  tax  was  imposed  varied  according  to  local 
custom  in  every  part  of  the  country,  while  large  tracts,  especially 
in  the  West  of  England,  had  never  been  measured  for  purposes  of 
taxation  at  all.  The  king  determined  to  ascertain  with  respect  to 
every  estate  in  the  country  the  old  assessment  and  annual  value, 
the  value  at  the  date  of  the  enquiry,  and  the  best  means  of  framing 
a  new  assessment  on  the  actual  rateable  value.  He  seems  to  have 
adopted  the  method  best  suited  for  a  purely  agricultural  country, 
cultivated,  (as  England  was  then,)  on  a  common-field  system,  with  a 
two-course  or  three-course  rotation  of  crops  according  to  the  usage 
of  the  district  and  the  capability  of  the  soil.  The  Commissioners 
were  directed  to  ascertain  by  local  enquiry  the  number  of  plough- 
teams  which  could  profitably  be  employed  on  each  estate  and  the 
number  actually  employed,  with  other  particulars  showing  the 
value  of  the  estate  in  the  reign  of  King  Edward,  at  the  date  of  the 
Conqueror's  grant,  and  at  the  date  of  the  Survey  being  made. 
Among  these  particulars  were  included  mills  and  fisheries,  meadows, 
woods  and  pastures,  and  the  live  stock  found  on  the  demesnes  ;  but 
this  last  item  was  omitted  when  the  full  return  was  made  up, 
except  in  the  counties  of  Norfolk,  Suffolk,  and  Essex.  The 
valuation  was  based  in  all  cases  on  the  sworn  testimony  of  the 
tenants  and  of  the  neighbours  assembled  in  the  Hundred  Court. 
We  must  agree  with  Mr.  Moore  that  the  proposal  for  assessment  by 
the  number  of  plough-teams  was  a  fair  and  equal  tax  on  the  pro- 
ductive powers  of  the  estate.  Putting  aside  special  items  of  profits, 
such  as  mills  and  underwoods,  which  were  added  to  the  valuation 
as  they  occurred,  the  taxation  of  the  team  would  reach  the  value  of 
the  pasture  on  which  the  cattle  were  fed,  the  houses  of  the  tenants, 
and  all  the  remainder  of  the  actual  profits.     We  may  refer  for  an 
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account  of  the  incidental  advantages  of  the  Surrey  to  the  words  in 
which  Sir  T.  Duffus  Hardy  described  what  he  held  to  be  'the 
greatest  and  most  perfect  experiment  ever  made  by  our  own  or  any 
other  people  in  economic  legislation/  In  a  well-known  passage  of 
his  work  on  the  Materials  for  the  History  of  Great  Britain  he 
speaks  of  Domesday  as  a  register  of  the  land  and  its  holders,  its 
extent,  transfer  and  resources,  its  produce,  *  its  deprived  and  present 
possessors,  the  stock  of  the  manors,  the  number  of  the  tenants, 
cotters,  slaves,  and  cattle  employed  upon  them.'  He  points  out 
how  at  the  same  time  it  was  'a  military  register,  showing  the 
national  capabilities  of  defence,  the  position  of  the  defenders  and 
their  relation  to  the  Crown,  a  census  of  the  population,  a  survey 
of  their  means  of  subsistence,  their  employments,  and  condition,  a 
topographical  and  genealogical  dictionary  of  all  the  great  families 
in  England,  and  a  faultless  record  of  real  property,  its  incidences 
and  distribution.'  At  first  of  course  its  value  for.  fiscal  purposes 
was  paramount.  By  its  aid  the  king  might  know  how  '  to  live  of 
his  own,'  and  could  tell  what  manors  owed  rent  and  lodging  for  the 
Court,  what  renders  might  be  claimed  from  the  sheriffs  and  farmers 
of  the  county-dues,  what  lands  were  held  in  chief  and  liable  to  the 
most  onerous  of  the  feudal  incidents,  and  what  value  might  be 
expected  from  a  purchase  or  an  escheat  of  baronies  and  manors  in 
the  hands  of  a  subject.  A  passage  quoted  by  Mr.  Moore  from  the 
Register  of  Waltham  Abbey  shows  how  the  national  record  might 
be  useful  from  the  subject  s  point  of  view.  '  It  can  be  seen  by  it,' 
says  the  monkish  commentator,  ^how  the  manors  of  this  church 
were  held  before  the  Conquest  and  in  the  Conquest :  it  can  also  be 
seen  how  many  hides  there  are  in  every  manor,  and  if  the  king 
should  wish  to  tallage  his  realm  by  hides,  it  can  be  seen  at  how 
many  hides  our  manors  are  taxed,  notwithstanding  that  by  charter 
this  church  is  free  from  hidage ;  it  can  also  be  seen  what  estates 
the  tenants  of  our  manors  have  of  right ;  I  do  not  say  what  estate 
they  haye  at  present,  because  by  the  patience  and  negligence  of 
lords  and  bailiffs  by  long  continuance  they  have  now  a  freer 
estate,  and  may  have  other  than  they  should  have,  to  the  disherison 
of  the  church  and  the  peril  of  the  souls  of  those  who  in  such  cases 
ought  to  have  provided  a  speedy  remedy.'  As  time  went  on  the 
record  became  useful  in  other  ways.  The  tenants  in  ancient 
demesne  applied  to  it  for  proof  of  their  privilege  as  servants  of  the 
Crown,  and  the  serfs  and  labourers  on  many  a  private  estate  sought 
in  vain  among  its  entries  for  something  to  give  legal  validity  to 
their  ancient  customs  and  traditions.  When  it  was  enacted  that  a 
prohibition  should  not  lie  for  a  demand  of  tithes  for  a  new  mill, 
Domesday   Book  became  useful   evidence   of  what    mills  were 
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ancient  or  not,  and  when  the  Fourth  Lateran  Council  freed 
from  tithe  the  demesne-lands  of  the  four  privileged  Orders,  a  new 
value  was  found  for  the  record  in  ascertaining  the  limits  of  the 
monastic  exemption.  It  has  been  treated  as  the  ultimate  authority 
on  many  doubtful  points  of  tenure,  even  in  times  when  the  judges 
could  only  certify  that  certain  words  were  found  in  the  book  of 
which  they  could  not  pretend  to  understand  the  meaning.  Its  uses 
survive  to  the  present  day,  though  its  practical  value  is  somewhat 
impaired  by  the  changes  of  name  undergone  by  manors  and 
hundreds  in  the  long  lapse  of  time  since  its  completion.  Mr. 
Moore  points  out  that  the  Survey  is  frequently  used  to  show  the 
antiquity  of  particular  manors  or  the  relative  position  of  superior 
and  subordinate  manors  and  in  dealing  with  questions  relating  to 
mines  and  rights  of  common,  and  he  adds  that  the  record  has  been 
found  and  is  likely  to  be  found  extremely  useful  in  cases  concern- 
ing fisheries.  Add  to  all  this  that  the  great  Survey  is  in  the  view 
of  the  law  the  unfailing  authority  for  all  points  of  historical  import- 
ance relating  to  the  Norman  Conquest,  and  we  shall  be  able  to 
sympathise  to  a  great  extent,  if  not  precisely  to  agree,  with  the 
enthusiastic  judge  who  averred  in  the  Case  of  Tanistry  that '  notre 
record  de  Domesday  est  de  melieur  credit  que  toutes  les  forein  discourses 
ou  chronicles  du  mondeJ 

Of  the  contemporary  documents  enough  information  remains  to 
enable  us  to  form  a  general  idea  of  the  methods  pursued  by  the 
Domesday  Commissioners ;  though  the  difficulties  of  the  subject, 
arising  from  varieties  in  practice  and  difference  of  local  circum- 
stances, must  always  prevent  us  from  gaining  more  than  an 
approximate  knowledge  of  the  details.  Several  of  these  documents 
are  discussed  or  fully  referred  to  in  the  volume  now  before  us,  and  a 
bibliography  of  the  whole  will  be  found  in  the  popular  account  of 
Domesday  Book  by  Mr.  W.  De  Gray  Birch,  which  has  recently  been 
published  under  the  direction  of  the  Society  for  promoting  Christian 
Knowledge.  The  most  important  of  these  records  are  the  Exeter 
Book  and  the  '  Inquisitio  Eliensis,'  or  survey  of  the  lands  of  the 
monastery  of  Ely,  both  printed  by  Sir  H.  Ellis  in  the  appendix  to 
the  folio  edition  of  Domesday,  and  the  ^Inquisitio  Comitatus  Canta- 
brigiensis,'  which  is  bound  up  in  the  same  volume  of  the  Cottonian 
MSS.  as  the  better-known  Ely  Inquest.  This  Cambridge  survey  is 
supposed  to  represent  ^the  original  source  from  which  the  Ex- 
chequer Domesday  of  Cambridgeshire  was  compiled,'  being  a  tran- 
script at  least  as  early  as  the  reign  of  Henry  II.  of  the  returns  made 
by  the  sworn  surveyors  throughout  the  county  in  obedience  to  the 
writ  on  which  the  Commission  was  founded.  It  was  first  published 
in  1876  by  Mr.  N.  Hamilton  of  the  British  Museum;  but  Mr.  Round 
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shows  us  in  his  essay  on '  Danegeld  and  the  Finance  of  Domesday ' 
that  its  importance  was  recognised  and  great  use  made  of  its  con- 
tents in  a  paper  on  the  Danegeld  by  Mr.  Carteret  Webb,  read 
before  the  Society  of  Antiquaries  about  the  middle  of  the  last 
century.  The  Ely  Inquest  is  also  important  as  containing  not  only 
a  fuller  account  of  the  monastic  estates  than  appears  in  the 
Exchequer  record,  but  as  being  prefaced  by  a  heading  which  pur- 
ports to  give  the  exact  foi'm  of  the  articles  of  enquiry,  so  that  we 
are  able  to  arrive  at  a  just  idea  of  what  the  heads  of  the  returns 
for  other  parts  of  the  country  must  have  been,  making  allowance 
for  local  differences  in  the  forms  of  tenure  and  the  division  of 
various  districts  for  purposes  of  assessment.  The  Exeter  Book, 
which  was  exhibited  at  the  late  Commemoration,  is  so  called  be- 
cause it  now  forms  part  of  the  collection  of  manuscripts  at  Exeter 
Cathedral.  It  has  been  made  the  subject  of  exhaustive  com- 
mentary by  Sir  Henry  Ellis,  and  was  copiously  used  by  Mr.  Eyton 
in  bis  learned  essays  on  the  interpretation  of  Domesday  Book. 
Following  Mr.  Birch's  interesting  summary  of  its  contents,  we  find 
that  the  main  body  of  the  manuscript  consists  of  a  survey  of  the 
five  south-western  counties,  described  in  the  same  order  as  in  the 
official  record.  '  It  is  supposed  to  contain,  so  far  as  it  extends,  an  exact 
transcript  of  the  original  returns  made  by  the  Commissioners  at  the 
time  of  preparing  the  general  survey,  from  which  the  Exchequer 
Domesday  itself  was  afterwards  digested  and  compiled;'  and  it  is 
worth  remarking  that  the  accounts  of  the  cattle  and  stock  on  the  de- 
mesnes and  other  minute  details  follow  the  same  forms  as  the  Inquests 
for  Cambridgeshire  and  the  lands  of  Ely  as  well  as  of  the  surveys  of 
Norfolk,  Suffolk,  and  Essex,  in  the  second  volume  of  Domesday. 
This  general  account  of  the  five  counties  is  followed  by  three  docu- 
ments of  the  highest  importance.  These  are  three  copies  of  the 
'Inquisitio  Geldi,'  or  taxation  of  the  hundreds  for  the  Danegeld 
imposed  in  the  year  1084.  The  second  of  these  copies  is  nearly  the 
same  as  the  first,  with  some  marginal  or  interlinear  additions ;  the 
third  seems  to  be  a  corrected  edition  of  the  other  two.  The  con- 
nection between  the  imposition  of  the  Danegeld  and  the  finance  of 
Domesday  is  traced  by  Mr.  Bound  with  great  learning  and  inge- 
nuity. He  adopts  a  distinction,  first  drawn  by  Mr.  Carteret  Webb, 
between  the  tributary  Danegeld,  which  was  used  for  buying  off  the 
Danish  invaders,  and  the  stipendiary  Danegeld,  which  had  its 
origin  in  1012  when  a  Danish  fieet  entered  into  the  English  king's 
service  and  began  to  receive  regular  pay.  This  special  tax  appears 
to  have  been  abolished  in  1052,  but  was  reimposed  in  1084  and 
collected  on  the  old  lines  of  assessment.  It  seems  probable  that 
the  inconvenience  experienced  in  collecting  the  tax  according  to 
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the  old  method  was  the  immediate  occasion  for  making  a  new 
national  survey.  The  Exeter  Book  also  contains  a  number  of  sum- 
marised descriptions  of  the  estates  of  various  Abbeys  and  baronial 
tenants  in  the  counties  with  which  the  record  is  concerned. 

These  documents  relating  to  the  Danegeld  show  that  the  assess- 
ment was  measured  by  the  number  of  hides  in  each  hundred, 
subject  to  various  exemptions.  In  the  year  1084  the  demesnes  of 
the  barons,  as  well  as  the  lands  of  the  king's  husbandmen,  were 
treated  as  free  from  liability ;  but  Mr.  Round  adduces  good  reason 
for  thinking  that  this  was  an  exceptional  incident,  and  that  there 
is  ground  for  believing  that  the  barons  had  agreed  to  the  imposition 
of  an  abnormally  heavy  tax  on  their  inferior  tenants  in  consideration 
of  their  own  demesnes  being  exempted  from  payment  Notwith- 
standing all  Mr.  Eyton's  efforts  to  produce  a  key  to  Domesday  and 
to  show  the  exactitude  of  its  methods  of  mensuration,  we  cannot  say 
exactly  what  average  the  hide  represented.  The  hide  does  not 
seem  to  have  been  intended  for  a  measure  of  superficial  area ;  it 
rather  stands  for  the  lot  or  portion  of  land  which  usually  went  with 
a  homestead,  and  its  extent  may  have  varied  almost  indefinitely 
according  to  the  nature  of  the  soil,  the  custom  of  the  neighbourhood, 
or  the  terms  of  the  original  grant  When  the  hundreds  were  rated 
at  so  many  hides  apiece,  it  is  natural  to  suppose  that  some  standard 
of  value  would  be  adopted  which  would  tend  to  uniformity  of 
assessment,  and  we  shall  probably  be  safe  in  assuming  that  for  the 
purposes  of  the  Exchequer  the  hide  and  the  customary  ploughland 
of  the  district  were  treated  as  identical  quantities.  That  some  such 
process  took  place  appears  from  the  entries  in  Domesday  Book  as 
to  certain  lands  never  having  been  divided  by  the  hide,  or  as  to  there 
being  more  hides  in  fact  than  were  covered  by  the  old  assessment, 
or  as  to  a  ploughland  or  so  many  ploughlands  remaining  over  which 
had  not  been  included  in  the  hides.  In  later  times  the  name  of  the 
hide  was  certainly  given  to  the  ploughland  of  the  southern  counties. 
This  ploughland  is  found  in  many  instances  to  have  contained  120 
acres  of  arable :  it  must  be  remembered,  however,  that  there  was  no 
rule  confining  it  to  any  certain  extent,  and  that  it  in  fact  represented 
the  amount  of  land  fixed  by  the  custom  of  the  district  as  the  proper 
quantity  for  one  team  to  plough  in  a  year,  with  an  indefinite 
addition  of  wood  and  pasture  according  to  the  needs  of  the  tenant 
and  the  resources  of  the  manor  or  township.  Fleta  tells  us  that  in 
the  time  of  Edward  the  First  the  ploughland  in  a  common  field 
contained  ]8o  acres  of  arable  if  the  field  was  cultivated  on  the 
three-course  system,  but  t6o  acres  if  it  was  worked  on  a  two-course 
shift.  This  would  seem  to  be  a  just  calculation  if  we  allow  for 
a  double  ploughing  of  the  fallow  in  each  case,  because  the  teams 
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would  have  the  same  amount  of  labour,  though  there  would  be 
a  little  less  produce  from  the  two-course  field,  which  we  may 
suppose  to  have  been  of  a  harder  nature  and  a  less  productive 
quality. 

The  hide  was  the  unit  of  assessment  in  the  southern  counties,  with 
the  exception  of  Norfolk  and  Suffolk,  and  of  Kent,  where  the  account 
was  taken  by  the  Suling,  which  may  be  described  as  a  customary 
ploughland  varying  in  size  between  i6o  and  210  of  the  Kentish 
acres,  measured  by  the  sixteen-foot  perch.  In  the  northern  counties 
(disregarding  Northumberland  and  Durham  and  parts  of  Cum- 
berland and  Lancashire,  as  not  having  been  comprised  in  the 
Domesday  Survey)  the  districts  called  hundreds  in  the  south  were 
represented  by  wapentakes,  themselves  in  some  parts  subdivided 
into  smaller  hundreds;  the  hide  was  replaced  for  purposes  of 
taxation  by  a  measure  known  as  the  carucate  (divided  into  eight 
oxgangs  or  bovates),  which  in  this  connection  must  be  regarded  as 
a  customary  measure  of  Danish  or  Anglian  origin,  having  no  fixed 
relation  to  the  ploughland,  or  land  sufficient  for  one  plough,  by 
which  the  Domesday  Commissioners  estimated  the  productiveness 
of  each  estate.  This  part  of  the  subject  is  very  clearly  explained 
by  Mr.  Round  in  his  '  Notes  on  Domesday  Measures  of  Land,' 
which  may  be  considered  as  being  in  many  respects  the  most  in- 
structive of  the  essays  in  the  volume  before  us. 

Canon  Isaac  Taylor  has  collected  a  quantity  of  valuable  evidence, 
based  for  the  most  part  on  actual  maps  and  surveys,  in  order  to 
show  the  connection  of  the  entries  in  Domesday  with  the  common- 
field  system  of  husbandry.  In  the  essay  on  the  Ploughland  and 
the  Plough,  he  deals  with  the  ancient  unit  of  assessment  in  different 
parts  of  Yorkshire,  where  the  number  of  taxable  ploughlands  is 
either  the  exact  double  or  the  exact  equivalent  of  the  number  of 
ploughlands  actually  tilled  or  ready  for  tillage.  He  supposes  that 
this  variation  indicates  the  existence  in  the  several  localities  of 
townships  cultivated  on  the  three-course  and  two-course  systems ; 
and  he  suggests  that  the  taxable  unit  may  have  been  the  land 
under  tillage  in  each  field,  and  not  the  area  of  the  ploughland  dis- 
tributed in  three  or  two  fields  as  the  custom  of  husbandry  might 
require.  The  suggestion  provides  an  ingenious  answer  to  a  problem 
of  acknowledged  obscurity ;  but  there  is  great  difficulty  in  suppos- 
ing that  any  regular  system  of  taxation  could  involve  a  double 
payment  for  a  method  of  farming  which  produced  little  more  profit 
than  that  which  escaped  with  a  single  plough-tax.  In  any  case  the 
anomaly  which  he  endeavours  to  explain  is  confined  to  a  particular 
district,  and  it  will  probably  be  found  that  the  theory  will  not 
solve  the  difficulties  which  have  arisen  as  to  the  assessment  of 
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other  parts  of  the  country.  Canon  Taylor  deals  in  another  essay 
with  the  origin  of  the  Wapentake,  which  he  believes  to  be  the 
union  of  three  Hundreds  for  the  purposes  of  naval  defence,  just  as 
the  Hundred  had  always  been  treated  as  *  the  unit  for  the  inilitary 
defence  of  the  kingdom/  So  far,  however,  as  an  opinion  can  be 
formed  on  such  a  difficult  point,  it  would  seem  more  probable  that 
the  divisions  in  question  arose  under  different  constitutional  systems, 
and  that  Dr.  Stubbs  is  right  in  affirming  of  the  Wapentake,  that 
'  no  attempt  can  be  made  to  account  for  its  origin  on  the  principle 
of  symmetrical  division/ 

Mr.  O.  C.  Pell's  researches  into  the  ancient  measurements  of  land 
are  already  well  known  through  the  paper  read  by  him  in  1885 
before  the  Cambridge  Antiquarian  Association.  His  learned  essay 
in  the  volume  before  us  deals  with  the  same  subject  over  an  en- 
larged field  of  investigation,  in  which  he  will  find  few  who  have 
the  knowledge  or  endurance  to  follow  him.  His  treatise  deals  in 
reality  with  the  whole  theory  and  practice  of  measurements,  and  is 
only  incidentally  connected  with  the  study  of  Domesday  Book, 
although  he  has  endeavoured  to  give  a  new  view  of  the  *  unit  of 
assessment,'  and  to  correlate  the  Hide  with  a  '  pound-paying  unit 
of  land,'  subdivided  according  to  the  various  tribal  and  national 
divisions  of  the  pound  of  silver.  The  most  useful  parts  of  his  work 
for  our  present  purpose  are  those  in  which  he  compares  the  entries 
in  the  Domesday  Book  with  those  which  afterw^ards  appear  upon 
the  Hundred  Rolls  in  relation  to  the  same  estates. 

Mr.  Bound  criticises  with  some  severity  Mr.  Seebohm's  statement 
that  *  the  hide  was  used  in  the  Survey  exclusively  as  the  ancient 
unit  of  assessment,  while  the  actual  extent  of  the  manor  was 
described  in  carucates.'  But  the  statement  seems  in  reality  to  bQ 
a  true  account  of  the  matter,  expressed  in  somewhat  too  general 
terms.  What  the  Commissioners  appear  to  have  actually  done 
was  fii*st  to  identify  the  estates  in  a  particular  Hundred,  ascer- 
taining which  lands  represented  the  Hides,  (or  the  ^sulings'  or 
'carucates'  in  particular  districts,)  and  then  to  determine  the 
existing  condition  and  value  of  the  property,  and  to  estimate  from 
the  evidence  at  their  disposal  the  chances  of  improvement  or  dete- 
rioration. They  had  for  this  purpose  to  find  out  how  many  teams 
were  in  use,  taking  the  demesnes  and  the  tenancies  as  far  as 
possible  under  separate  heads,  and  to  state  how  many  teams  in 
their  opinion  the  arable  ai-ea  could  properly  sustain.  Whether 
their  estimates  for  the  future  were  generally  correct  we  have  now 
little  means  of  ascertaining,  but  it  is  certain  from  modern  experi- 
ence that  many  paits  of  the  countiy  were  as  badly  cultivated  in 
the  reign  of  George  the  Third  as  they  had  been  in  the  days  of 
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Edward  the  Confessor.  The  survey  of  Minster  in  Thanet  shows 
that  '48  sulings'  were  liable  to  tax  (the  demesnes  in  the 
lord's  hands  being  treated  as  exempt),  and  that  there  was  arable 
sufficient  in  the  Commissioners'  view  for  66  ploughs.  Now 
in  a  deed  of  composition,  made  in  the  nineteenth  year  of  Henry 
the  Sixth  between  the  Abbot  of  St.  Augustine  and  his  tenants,  it 
appeared  that  the  more  ancient  of  the  two  measurements  had 
remained  in  use  with  a  very  slight  variation.  This  deed  stated  the 
customary  extent  of  the  *  suling'  in  Thanet  to  be  210  Kentish  acres, 
and  fixed  the  rent  of  4I  sulings  of  *  corn-gavel  land/  and  of  42^ 
sulings  and  38  acres  of  '  penny-gavel  land,'  representing  between 
them  the  amount  of  arable  cultivated  at  the  Domesday  Survey, 
without  any  increase  in  the  number  of  ploughs.  Instances  of  this 
kind  could  be  produced  from  many  parts  of  the  country  to  show 
either  that  the  Commissioners  were  estimating  the  different  estates 
by  a  new  Norman  measure,  or  that  they  were  making  a  calculation 
of  a  possible  enlargement  of  the  area  of  cultivation  which  never 
took  effect  in  practice. 

Canon  Taylor  calls  attention,  in  an  essay  which  will  be  widely  read 
and  highly  appreciated,  to  the  numerous  survivals  of  the  ancient 
system  of  agriculture  which  may  still  be  observed  in  many  lately- 
inclosed  districts.  '  Even  where  the  land  has  long  been  inclosed  and 
divided  into  separate  holdings  it  is  insti'uctive  to  ride  across  the 
country,  and  observe  how  indelibly  impressed  on  the  soil  by  the 
ancient  plough  are  the  marks  of  those  very  divisions  of  the  land 
which  are  recorded  in  the  Domesday  Survey.'  He  points  out  that  the 
direction  of  the  country  lanes  is  often  determined  by  the  extent  of 
the  Domesday  tillage ;  he  observes  'queer  rights  of  way'  running 
at  right  angles  to  the  roads  along  the  mounds  which  once,  as  '  head- 
lands,' served  to  give  access  to  the  strips  intermixed  in  the  open 
fields ;  and  he  traces '  the  curvature  of  the  hedges,'  which  constantly 
follow  the  divisions  of  the  oxgangs,  and  mostly  correspond  with 
the  balks  which  once  '  separated  the  ploughed  strips  of  different 
owners.'  The  acre-strips,  which  had  been  originally  straight,  were, 
as  he  shows,  bent  in  the  course  of  centuries  '  by  the  twist  of  the 
great  eight-ox  plough  as  the  leading  oxen  were  pulled  round  in 
preparation  for  the  turn,'  when  they  approached  the  end  of  the 
'furlong'  by  which  the  longer  side  of  the  acre  was  usually  mea- 
sured. '  When  the  land  is  nearly  level  the  rigs  are  S-shaped,  with 
a  curve  at  each  end,  but  when  the  land  is  on  a  slope  the  rigs  are 
often  J-shaped  with  a  curve  at  the  bottom  of  the  hill ;  if  the  hill 
was  steep  the  plough  went  horizontaUy  round  it,  forming  those 
curious  terraces  on  the  hill-sides  which  are  called  "linces"  or 
The  reader  will  recollect  the  pictui*esque  account  of 
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these  terraces  in  Mr.  Seebohm's  interesting  book.  Here  we  may 
conclude  our  general  view  of  the  first  volume  of  essays.  Mr.  Hyde 
Clarke  in  his  preface  to  the  volume  gives  a  full  account  of  the 
Domesday  Commemoration  and  a  statement  of  the  Committee's 
plans  with  regard  to  the  preparation  of  this  part  of  their  work. 
He  has  added  an  instructive  paper  on  the  Turkish  Survey  of 
Hungary  as  compared  with  the  system  employed  in  the  prepara- 
tion of  Domesday  Book.  This  paper  should  be  read  in  connection 
with  Canon  Taylors  more  elaborate  Essay  on  *  Survivals/  from 
which  several  of  the  foregoing  extracts  have  been  selected. 

Charles  Elton. 
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THE  BEATITUDE  OF  SEISIN.    II. 

BY  a  previous  paper  I  have  tried  to  draw  attention  to  a  great 
and  very  remarkable  change  which  came  over  our  law  in  the 
course  of  the  later  middle  ages.  Does  the  law  protect  possession 
against  property )  If  we  ask  this  question  in  Bracton*s  day,  the 
answer  must  be:  Yes,  it  protects  possession,  untitled  and  even 
vicious  possession ;  if  0,  the  owner,  has  been  ousted  by  P,  he  must 
reeject  P  at  once  or  not  at  all ;  should  he  do  so  after  a  brief  delay, 
then  P  will  bring  the  Novel  Disseisin  against  him  and  will  be  put 
back  into  possession.  But  if  we  ask  this  question  in  the  days  of 
Littleton,  the  answer  must  be :  No,  the  common  law  does  not  pro- 
tect possession  against  ownership,  except  in  those  comparatively 
rare  cases  in  which  there  has  been  a  descent  cast  or  a  discontinu- 
ance, one  of  those  acts  in  the  law  (their  number  is  very  small) 
which  have  the  effect  of  tolling  an  entry.  In  the  present  paper 
I  propose  to  collect  some  cases  which  illustrate  this  change,  and 
then  to  say  a  little  about  its  causes. 

The  fourteenth  century  produced  no  great  text-writer,  and  we 
have  therefore  to  rely  upon  the  Year  Books.  It  may  be  well  there- 
fore to  observe  that  the  Year  Books  are  for  this  or  any  similar 
purpose  very  unsatisfactory  material,  because  they  are  chiefly  con- 
cerned with  points  of  pleading,  and  by  the  middle  of  the  fourteenth 
century  pleadings  had  become  very  unreal  things.  Often  the  whole 
object  of  the  defendant's  pleader  is  delay,  and  the  elaborate  story 
that  he  tells  has  in  all  probability  but  little  connexion  with  fact ; 
he  is  just  trying  to  puzzle  the  court  and  his  adversary,  and  so  no 
wonder  if  he  puzzles  us.  A  good  selection  from  the  Plea  Rolls 
would  be  much  better  material ;  because  at  least  occasionally  we 
should  find  in  it  some  real  facts,  some  cases  in  which  the  assize 
was  taken,  in  which  special  verdicts  were  returned  and  judgments 
given  upon  those  verdicts.  Even  in  the  fourteenth,  even  in  the 
fifteenth  century,  some  real  justice  was  done,  but  as  it  is  we  can 
hardly  see  the  justice  for  the  chicane. 

It  will  be  remembered  that  the  Novel  Disseisin  lies  if  B  unjustly 
and  without  a  judgment  has  disseised  A  of  his  free  tenement.  The 
plaintiff  therefore  must  have  been  *  seisitus  de  libero  tenemento.' 
What  does  this  imply?  This  is  the  question  which  successive 
generations  have  to  answer.  We  have  heard  Bracton's  answer, 
and  Britton's.  The  latter  requires  that  the  plaintiff  shall  have  had 
*  title  de  fraunc  tenement,'  but  peaceable  seisin  for  a  long  time  after 
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a  vicious  entry  is  enough  to  give  '  title  de  fraunc  tenement  ^/  that 
is  to  say  the  disseisor  himself  may  acquire  a  possession  protected 
against  the  disseisee.  In  the  following  notes  of  cases  we  may, 
I  think,  see  this  requirement  of  *  title '  growing  ever  more  and  more 
stringent :  the  assize  is  gradually  denied  to  any  one  who  has  him* 
self  been  party  to  a  disseisin,  then  to  the  alienee  of  a  disseisor,  then 
to  the  alienee  of  the  alienee  of  a  disseisor,  until  at  last  the  cases  in 
which  the  true  owner  is  debarred  from  entering  are  quite  few  and 
very  anomalous.  All  the  while  the  theory,  so  far  as  there  is  one, 
remains  this,  that  one  who  is  '  in  by  title '  (as  contrasted  with  one 
who  is  *  in  by  tort ')  ought  not  to  be  ejected  without  process  of  law ; 
but  as  to  what '  title '  is,  we  get  no  clear  statement. 

129a.  (Y.  B.  20  &  21  Edw.  I,  p.  221.)  M  is  tenant  for  years,  A 
tenant  in  fee;  M  enfeoffs  Z;  A  suffers  I  to  remain  in  possession 
for  a  quarter  of  a  year  and  then  turns  him  out,  the  term  not  having 
yet  expired ;  X  brings  the  assize  against  A  and  succeeds.  Other- 
wise would  it  have  been  if  A  had  ejected  X  at  once ;  as  it  is,  A  has 
suffered  X  to  continue  his  seisin '  e  entant  granta  le  franc  tenement 
estre  le  seu.' 

1292.  (Y.  B.  20  &  21  Edw.  I,  p.  267.)  M  is  tenant  for  years, 
A  tenant  in  fee ;  M  dies  during  the  term ;  his  wife  N  remains  in 
possession  for  a  quarter  of  a  year,  and  then  enfeoffs  JT,  who  remains 
in  possession  for  a  quarter  of  a  year  and  is  then  ejected  by  A ; 
X  recovers  seisin  against  ^  in  an  assize.  It  is  said  of  A  that  *  par 
sa  Buffraunce  demeyne  si  acrut  franc  tenement  a  le  feffe.'  Counsel 
for  A  says  that  if  a  termor  alien  in  fee,  yet  even  if  the  feoffee  con- 
tinue his  estate  for  half  a  year,  he  may  be  ejected  by  the  rever- 
sioner after  the  end  of  the  term ;  *  quod  non  credo  verum  generaliter,' 
says  the  reporter. 

1302.  (Y.B.  30  &  31  Edw.  I,  p.  123.)  Land  is  settled  on  husband 
and  wife  and  the  heirs  of  their  bodies ;  they  have  a  son  A ;  the 
husband  dies ;  the  wife  marries  X;  the  wife  dies ;  X  claims  curtesy 
and  remains  in  possession  for  ten  years;  A  ousts  X\  X  recovers 
seisin  against  ^^  in  an  assize.  Even  if  X  was  not  entitled  to  curtesy, 
still  he  entered  claiming  a  freehold  and  ought  not  to  have  been 
ejected  after  ten  years.  The  case  is  a  good  illustration  of  possessory 
procedure,  for  A  at  once  brings  a  formedon  against  X.  In  this  he 
fails ;  but  only  because  the  conditional  gift  was  made  before  the 
Statute  De  donis,  and  so  X  really  was  entitled  to  curtesy. 

1318.  (Y.  B.  II  Edw.  II,  f.  333-4.)  It  is  said  by  counsel  that  if 
tenant  for  life  alienates,  and  the  reversioner  does  not  assert  his 
right  for  three  or  four  years,  the  feoffee  will  be  able  to  recover  his 
seisin  against  him  in  an  assize. 

*  Brit.,  Tol.  i.  p.  310. 
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1327.  (i  Ass.  f.  2,  pi.  13,  and  Y.  B.  1  Edw.  Ill,  f.  17,  22,  Trin.  pi. 
1,10.)  Land  is  recovered  from  A  the  true  owner  by  one  X  whom 
A  had  ejected ;  such  title  as  X  had  was  derived  (without  any  descent 
cast)  from  a  grant  made  by  M  who  had  no  title,  but  whom  A  had 
suffered  to  occupy  the  land;  A  had  stood  by  while  the  land  had 
been  dealt  with  by  M  and  persons  claiming  under  M.  Counsel 
urges  that  it  is  *  inconvenient '  to  award  seisin  to  one  who  has  no 
estate;  but  the  judgment  shows  the  true  possessory  spirit,'  quod 
licet  A  jus  habeat  ut  videtur  ....  tamen  de  facto  suo  proprio  sine 
judicio  intrare  non  potuit ;  ideo  X  recuperet  seisinam  suam.'  Brooke 
(Abrid.  Entre  Congeable^  48)  notices  that  this  case,  and  that  last 
cited,  imply  a  doctrine  which  in  his  day  was  no  longer  law.  He 
rightly  remarks  that  in  cases  of  this  date  stress  is  laid  on  the  fact 
that  the  person  who  has  come  to  the  land  by  a  feoffment,  will,  in 
case  he  be  ejected  without  action,  lose  the  benefit  of  vouching  his 
feoffor  to  warranty. 

1334.  (8  Ass.  f.  17,  pL  25.)  On  the  death  of  tenant  for  life,  M 
who  has  no  right  enters  and  enfeoffs  X\  A  who  is  the  reversioner 
enters  and  is  ousted  by  X;  ^^  recovers  from  Xin  an  assize.  The 
reporter  calls  on  us  to  note  that  X  was  in  by  feoffment,  but  that  A 
entered  immediately  on  the  livery  of  seisin. 

1344.  (17  Ass.  f.  53,  pi.  27  ;  Y.  B.  18  Edw.  Ill,  f,  35,  Mich.  pi.  16.) 
M  is  tenant  for  life,  A  has  the  remainder  by  fine ;  M  enfeoffs  X  in 
fee ;  M  dies ;  A  may  not  enter  on  X 

1347.  (21  Ass.  f.  86,  p.  23.)  It  was  said  that  a  man  may  enter 
on  the  feoffee  of  his  disseisor  even  though  the  feoffee  has  continued 
his  estate  for  ten  years.    *  Tamen  quaere,'  says  the  reporter. 

1348.  (22  Ass.  f.  93,  pi.  37.)  M  doweress,  A  heir ;  M  demises  to 
X  for  years  and  dies  within  the  term ;  X  holds  on  after  the  term  ; 
A  may  enter  on  X ;  but  it  is  argued  that  he  may  not :  the  decision 
is  based  upon  the  fact  that  X  was  *  party  to  the  tort.'  Counsel  for  X 
says  that  after  the  death  of  M '  nous  continuamus  nostre  poBseB.«don 
ans  et  jours :'  of  which  phrase  notice  must  be  taken  hereafter. 

1368.  (Y.  B.  42  Edw.  Ill,  f.  12,  Pasch.  pi.  18.)  It  seems  assumed 
that  a  disseisee  may  enter  on  the  alienee  of  a  disseisor  and  on  the 
alienee's  alienee,  but  may  not  enter  on  the  disseisor's  heir ;  the 
question  is  raised,  Why  ishould  this  be  so,  as  both  heir  and  alienee 
are  in  by  title  ? — but  no  answer  is  found. 

1369.  (43  Ass.  f.  273,  pi.  24.)  Tenant  in  tail  after  possibility  of 
issue  extinct  makes  a  feoffment  in  fee  and  dies ;  the  reversioner 
may  enter  on  the  feoffee  even  after  the  lapse  of  six  years ;  but  the 
justices  of  assize  had  doubted  this  and  adjourned  the  case  to  West- 
minster. 

J  369.   (43  AsB.  f.  280,  pi.  45.)    A  tenant  for  life,  B  tenant  in 
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remainder ;  A  enfeoffs  X  in  tail,  remainder  to  T;  X  dies  without 
issue,  Y  enters ;  may  B  enter  on  T?  Yes,  he  may ;  but  the  ease  is 
discussed  at  length  and  the  decision  is  put  upon  the  ground  that  Y 
by  entering  has  made  himself  a  party  to  the  forfeiture  and  a  dis- 
seisor, and  it  still  seems  the  opinion  of  the  justices  that  one  may 
not  enter  upon  a  person  who  is  *  in  by  title/  Brooke  (Abrid.  Entre 
Congeahle^  85)  comments  on  this  case  thus,  *  In  those  days  one  could 
not  enter  on  him  who  was  in  by  title,  except  in  a  special  case 
(such  as  this  was)  where  he  was  party  to  the  tort,  and  one  could 
not  enter  on  one  who  was  seised  for  a  long  time  (que  fuit  seisie 
ans  et  jours),  as  appears  frequently  in  the  Book  of  Assizes.  But 
otherwise  in  these  days,  for  a  man  may  enter  on  the  twentieth 
alienee  if  there  has  been  no  descent  to  toll  the  entry,  or  something 
of  the  sort/ 

1376.  (Y.  B.  50  Edw.  Ill,  f.  21,  Mich.  pi.  3.)  if  tenant  for  life ; 
A  reversioner ;  M  enfeoffs  X  for  life  with  remainder  to  T  in  fee ; 
M  dies ;  X  dies  and  Y  enters ;  ^  or  ^  's  heir  may  enter  on  Y.  This 
is  decided  after  much  debate.  It  is  however  asserted  by  counsel 
that  a  reversioner  can  not  enter  on  the  feoffee  of  the  feoffee  of  the 
tenant  for  life ;  at  all  events  if  he  is  to  enter  he  must  do  so  at  once. 

It  seems  unnecessary  to  trace  this  matter  further,  and  we  have 
come  to  the  gap  in  our  authorities  due  to  the  fact  that  no  Year 
Books  of  Richard  IPs  reign  are  yet  in  print.  Before  the  death  of 
his  grandfather  the  common  law  seems  to  be  taking  its  final  form  ; 
possession  is  not  protected  against  ownership  except  in  certain 
very  exceptional  circumstances.  We  shall  here  do  well  to  observe 
that  Coke,  like  Brooke  before  him,  well  knew  that  there  had  been 
a  change  in  the  law.  *  In  ancient  times,'  he  says, '  if  the  disseisor 
had  been  in  long  possession,  the  disseisee  could  not  have  entered 
upon  him.  Likewise  the  disseisee  could  not  have  entered  upon  the 
feoffee  of  the  disseisor,  if  he  had  continued  a  yeare  and  a  day  in 
quiet  possession.  But  the  law  is  changed  in  both  these  cases,  only 
the  dying  seised,  being  an  act  in  law,  doth  hold  at  this  day^/ 
In  the  margin  Coke  refers  to  Bracton,  Britton  and  Fleta,  and  to  some 
of  those  cases  in  the  Year  Books  which  have  already  come  before  us. 

Now  as  regards  the  owner's  right  to  enter,  we  seem  fully  entitled 
to  say  that  Coke  had  good  warrant  for  his  opinion  that  there  had 
been  a  great  change  in  the  law,  a  change  in  favour  of  the  owner ; 
he  had  gained  a  right  to  enter  in  many  cases  in  which  it  would 
formerly  have  been  denied  to  him.  But  for  the  more  precise  rule 
that  a  disseisor's  feoffee  must  not  be  disturbed  after  year  and  day, 
I  have  not  been  able  to  find  any  definite  authority.  I  think  that 
Coke  may  have  taken  it  from  a  statement  in  Brooke's  Abridge- 

*  Co.  Lit.  337. 
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ment  which  has  been  mentioned  above.  The  phrase  however 
which  Brooke  uses  is  not  *  an  et  jour/  but  *  ans  et  jours/  and  this 
I  believe  means  vaguely  '  a  considerable  time/  Coke's  rule  was 
not  the  rule  of  Bracton's  day,  for  this  was  yet  more  favourable  to 
possession.  Still  even  in  Bracton's  time  a  year's  possession  was 
required  of  an  intruder  before  he  could  claim  protection  against  the 
remainderman,  and  it  seems  to  me  very  possible  that  the  gradual 
dissolution  of  the  old  law  was  checked  for  a  moment  at  the  point 
when  protection  was  still  given  to  a  disseisor's  feoffee  if  he  had 
been  in  possession  for  year  and  day.  There  are  certain  reasons, 
which  I  hope  to  give  on  another  occasion,  for  thinking  that  this 
may  have  been  the  case. 

But  now  how  are  we  to  understand  this  episode  in  our  legal 
history,  this  gradual  victory  of  the  rights  of  ownership  over  the 
rights  given  by  possession)  If,  with  Mr.  Justice  Holmes,  we 
regard  it  as  a  mark  of  *  good  sense '  that  a  defendant  in  a  possessory 
action  should  be  allowed  to  rely  on  his  title,  then  we  may  regard  this 
as  a  gradual  victory  of  good  sense.  But  let  us  first  note  that  after 
all  the  victory  was  but  paiiial.  It  was  the  nineteenth  century 
before  a  defendant  became  able  to  rely  upon  title,  if  by  title  be 
meant  a  right  to  possess  the  land.  The  only  *  title '  that  even  the 
fully  developed  common  law  enabled  him  to  assert  was  a  right  to 
enter  vpoti  the  land^.  In  1833  it  was  still  possible  that  the  person 
entitled  to  be  in  possession  of  land  should  have  no  right  to  enter 
upon  it  'sine  judicio;'  if  he  entered  and  ousted  the  possessor,  he 
would,  I  take  it,  have  had  no  defence  to  an  action  of  ejectment  or 
to  an  assize  ^.  That  in  actual  practice  this  happened  very  seldom 
was  not  due  to  the  good  sense  of  the  common  law,  but  to  statutes 
which  had  helped  the  common  law  out  of  the  bad  mess  into  which 
it  had  got  in  Littleton's  day.  A  statute  of  1540  confined  the 
doctrine  of  descents  which  toll  entries  within  very  narrow  limits  '. 
Another  statute  of  the  same  year  prevented  a  husband  from 
effecting  a  '  discontinuance '  of  his  wife's  lands  ^.  The  dissolution 
of  the  monasteries  and  legislation  as  to  other  ecclesiastical  cor- 
porations, left  tenant  in  tail  the  one  person  who  could  *  discontinue 
the  possession,'  and  this  power  of  his  became  unimportant  because 
generally  he  could  do  much  more  than  '  discontinue  the  possession,' 
he  could  utterly  bar  his  issue,  remaindermen  and  reversioners  ^. 

>  3  &  4  Will.  IV,  c.  a;,  ■.  39.  »  Smith  v.  Tyndal,  2  Salk,  685. 

»  32  Hen.  VIII,  c.  33.  *  3a  Hen.  VIII,  c.  28,  i.  6. 

*  Mr.  M.  M.  Bigelow  bas  kindly  informed  me  that  the  old  rule  about  descents  tolling 
entries,  as  modified  by  the  statute  of  33  Hen.  VIII,  prevailed  in  Massachusetts  untu 
1836,  in  Vermont  until  1839,  in  New  York  until  1849.  I  know  of  no  book  in  which  the 
outlines  of  the  ancient  law  of  real  property  are  so  well  stated  as  Steams,  Real  ActionSf 
a  course  of  lectures  delivered  in  the  University  of  Harvard  about  seventy  years  ago. 
The  learning  of  real  actions  was  much  better  preserved  in  America  than  here,  because 
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Now  by  way  of  explanation  of  what  happened  between  Bracton  s 
time  and  Littleton's,  it  might  be  suggested  that  in  the  course  of 
civilization  wrongful  ejectments  became  much  rarer,  and  that 
therefore  it  was  needless,  and  if  needless  then  unjust,  to  maintain 
the  old  possessory  action  in  all  its  pristine  rigour.  But  it  may 
well  be  doubted  whether  during  the  period  of  which  we  speak 
wrongful  ejectments  became  rarer.  The  fifteenth  century  was  at 
least  as  lawless  as  the  thirteenth.  This  was  the  time  of  forcible 
entries  and  private  wars,  of  maintenance  and  champerty.  *In 
1399,'  says  Dr.  Stubbs,  'the  commons  petitioned  against  illegal 
usurpations  of  private  property ;  the  Paston  Letters  furnish  abun- 
dant proof  that  this  evil  had  not  been  put  down  at  the  accession 
of  Henry  VII  ^.'  *  Forcible  entry  and  disseisin  with  violence,'  says 
Mr.  Plummer,  *were  every -day  occurrences,  and  were  almost 
restored  to  the  position  of  legal  processes  which  they  had  held 
before  the  invention  of  the  grand  assize  ^Z  Not  a  little  of  the 
blame  for  this  state  of  things  should  rest  upon  the  judges  who,  by 
allowing  the  utmost  license  to  mendacious  pleadings,  had  made  the 
assize  of  novel  disseisin  anything  but  the  festinum  remedium  which 
it  still  was  in  the  days  of  Edward  I.  That  assize  must  have  been 
very  badly  handled;  otherwise  the  Statutes  of  Forcible  Entry 
would  never  have  been  necessary.  In  1381,  1391,  1402,  1429, 
statutes  were  made  which  ransack  the  whole  armoury  of  the 
law  for  weapons  against  disseisors,  indictments,  summary  con- 
victions, imprisonment,  ransom,  actions  of  trespass,  special  assizes, 
restitution,  treble  damages,  treble  costs.  Even  under  the  strong 
rule  of  Henry  VIII  it  was  necessary  to  furbish  up  these  weapons. 
So  late  as  1623  there  is  a  new  statute  for  the  protection  of 
possessors  who  are  not  freeholders  ^.  It  may  I  think  be  gathered 
from  these  statutes  and  the  decisions  upon  them,  that  the  true 
remedy  for  a  crying  evil  was  found  in  making  forcible  entry 
a  crime.  The  judges  refused  a  civil  remedy  under  the  statute  of 
1429  to  a  possessor  forcibly  ejected  by  an  owner  whose  right  of 
entry  had  not  been  tolled ;  although  such  a  possessor  could  have 
obtained  restitution  in  criminal  proceedings^.  Whether  the  makei-s 
of  the  statute  meant  this  may  perhaps  be  doubted  ;  but  at  any  rate 
the  decision  shows  how  far  the  judges  had  departed  from  Bracton's 
position ;  they  could  not  conceive  that  a  possessor  with  no  title  or 

some  at  least  of  the  States  had  the  good  sense  to  rejeot  our  action  of  ejectment  with  its 
intricate  fictions,  and  to  renovate  the  old  direct  remedies. 

^  Stabbs,  Const.  Hist.  vol.  iii.  p.  270. 

'  Fortescue  on  the  Groyemance  of  England,  Introdaction,  p.  ai.  Mr.  Plummer,  I 
imagine,  intends  to  refer  rather  to  the  assize  of  novel  disseisin  than  to  the  grand  assize. 

»  5  Ric.  II,  sUt.  I.  c.  7;  15  Ric.  II.  c.  a ;  4  Hen.  IV.  c.  8;  8  Hen.  VI.  c.  9; 
33  Hen.  VIII.  c.  14 ;  31  Eiiz.  c.  11 ;  ai  Jac.  I.  c.  15. 

^  Y.  B.  9  Hen.  VI.  f.  19  (Pasch.  pi.  la)  decided  the  year  after  the  statute  was  passed. 
Bro.  Abr.  Forcible  Entrie,  pi.  37. 
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bad  title  could  be  '  disseised '  by  a  person  who  had  good  title,  and 
whose  right  to  enter  had  not  been  toUed  by  descent  cast  or 
discontinaance.  *  Disseisin '  in  such  a  context  had  come  to  imply 
something  more  than  dispossession  of  a  possessor,  something  more 
than  dispossession  of  a  possessor  who  has  colour  of  title ;  it  had 
come  almost  to  mean  dispossession  of  one  who  has  relatively  good 
title  by  one  who  has  relatively  bad  title. 

It  may  be  that  for  a  long  time  past  the  judges  had  felt  that  there 
was  some  want  of '  good  sense '  in  allowing  A  to  recover  possession 
from  Bf  when  £  was  willing  to  prove  that  he  had  a  right  to  be  in 
possession ;  some  want  of  good  sense  because  this  would  be  putting 
A  into  possession  merely  in  order  that  a  question  might  be  raised 
in  some  future  action,  which  might  very  well  be  decided  once  for  all 
in  the  present.  But  then  the  judges  of  Bracton*s  day  saw  no  want 
of  good  sense  in  this,  so  we  have  to  account  for  the  change  of  mind. 
What  is  more,  we  may  never  safely  refer  great  changes  in  the 
common  law  directly  and  immediately  to  opinions  as  to  what  is 
politic  or  expedient,  least  of  all  changes  which  took  place  in  the 
period  of  the  Year  Books.  Judges  and  counsel  talk  little  of  public 
policy ;  *  Fiat  justitia,  ruat  coelum,'  is  their  maxim ;  the  social 
fabric  may  fall  in  with  a  crash,  but  their  legal  logic  must  have  its 
way.  Thoughts  of  the  common  weal  must  be  expressed  in  forensic 
terms,  'seisin'  and  *  freehold'  and  so  forth,  before  they  can  influence 
decisions.  To  a  full  explanation  of  the  process  indicated  by  those 
notes  of  cases  which  I  have  given  above  we  shall  hardly  at  present 
attain;  but  a  little  may  be  done  towards  clearing  the  way  for 
other  investigators. 

In  the  first  place  something  may  be  learned  from  the  history 
of  the  law  touching  the  time  within  which  an  assize  must  be 
brought.  It  seems  that  from  the  first  the  Norman  writ  of  novel 
disseisin,  which  probably  we  ought  to  regard  as  the  parent,  or 
perhaps  elder  sister,  of  our  own,  could  only  be  brought  by  one  who 
had  been  disseised  since  last  August.  Each  harvest  set  a  term  of 
limitation  running ;  if  a  man  was  disseised  at  harvest  time  he  had 
a  full  year  within  which  to  complain ;  if  he  was  disseised  shortly 
before  harvest,  then  he  had  but  a  much  shorter  time.  Year  and 
day  seems  regarded  as  the  normal  term  of  limitation,  but  it  is 
assumed  that  harvest  time  is  the  great  time  for  disseisins.  This 
gives  to  the  Norman  law  a  curiously  homely  character^.  In 
England  no  such  annual  limitation  was  established.  Glanvill 
tells  us  that  the  period  within  which  an  assize  can  be  brought  is 
fixed  from  time  to  time  by  royal  ordinance.  The  writ  that  he 
gives  mentions  the  king's  last  journey  into  Normandy,  an  event  that 

*  Heusler,  p.  373  ;  Bruimer,  p.  329. 
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must  have  been  quite  recent  ^.  Such  ordinances  were  issued  after 
UlanviU^s  day;  we  find  Richards  first  and  second  coronations, 
John  s  coronation,  John's  return  from  Ireland,  Henry's  coronation, 
Henry's  journey  to  Gascony,  are  chosen  as  limits  behind  which 
a  plaintiff  may  not  go.  When  this  last  event  was  chosen  it  was 
but  seven  years  old  or  thereabouts  ^.  The  Statute  of  Westminster  I, 
while  it  altered  the  time  for  other  writs,  left  this  unaltered :  so  in 
1275  it  seems  to  have  been  considered  that  a  disseisin  committed 
five  and  forty  years  ago  was  yet  *  novel.'  This  means  a  great 
change,  but  is  little  to  what  follows  ;  for  no  other  time  was  limited 
until  the  reign  of  Henry  VHI,  so  that  in  1540  a  disseisin  three 
hundred  years  old  was  strll  *  novel  *.'  Now  this  should  be  had  in 
mind,  for  though  in  theory  it  may  well  be  possible  that  an  action 
shall  be  thoroughly  and  truly  possessory,  and  yet  be  subject  to  no 
rule  that  limits  a  time  within  which  it  may  be  brought,  still  it 
would  be  difiicult  to  maintain  the  theory  in  practice.  If  I  be 
permitted  to  demand  restitution  of  land  on  the  ground  that  you 
ejected  me  eighty  or  even  twenty  years  ago,  whatever  we  may  call 
this  complaint,  it  will  be  difficult  to  think  of  it  as  other  than 
a  demand  that  you  should  restore  to  me  what'  is  mine,  difficult  to 
think  of  it  as  based  not  on  proprietary  right  but  on  injured 
possession,  and  difficult  because  substantially  unjust  to  prevent 
your  pleading  whatever  title  you  may  have. 

We  ought  to  look  below  this  curious  history  to  its  cause,  which 
is  not  to  be  found  altogether  in  the  remissness  of  parliament.  In 
1275  parliament  in  a  splendid  outburst  of  youthful  vigour  was 
beginning  to  overhaul  the  whole  law  of  the  land  ;  and  yet  a  term 
of  more  than  forty  years  was  not  thought  too  long  for  the  assize  of 
novel  disseisin.  Ten  years  later  the  secret  is  revealed,  'Foras- 
much,' says  the  Statute  of  Westminster  U, '  as  there  is  no  writ  in 
the  Chancery  whereby  plaintiffs  can  have  so  speedy  a  remedy  as 
by  a  writ  of  novel  disseisin.'  Here  is  a  summary  remedy  for  the 
recovery  of  land,  why  not  extend  its  beneficent  operation  ?  Why 
insist  that  the  defendant  shall  have  obtained  possession  so  very 
recently,  or  by  what  is  technically  called  a  disseisin  ?  If  we  have 
come  by  a  good  form  of  action,  why  not  use  it )  This  seems  the 
view  of  the  matter  taken  by  the  parliaments  of  Edward  I.  A 
sensible,  practical  view  it  may  be;  but  legal  principle  avenges 
itself.  If  we  try  to  make  our  possessorium  do  the  work  of  a 
petitorium,  it  will  soon  refuse  to  do  its  own  proper  work ;  questions 
of  title  will  be  raised  in  it  and  will  be  decided. 

'  Glanv.  lib.  13,  cap.  3a. 

'  Stat.  Merton,  cap.  8 ;  Ann  Burton,  p.  252 ;  Bracton,  f  179. 

*  Stat.  32  Hen.  VIII.  c  2. 
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Thus  ihe  moBt  elementary  notions  of  the  law  are  blurred.  Take 
for  instance  the  classification  of  actions  as  real  and  personal,  or 
real,  personal  and  mixed.  This  in  all  probability  was  not  native 
in  our  law  and  was  never  thoroughly  at  home  there.  Bracton 
introduces  it.  He  holds  indeed  that  an  action  for  goods  cannot  be 
in  rem,  because  the  defendant  has  the  option  of  paying  the  value  of 
the  goods  instead  of  surrendering  them ;  but  he  knows  too  much  of 
Roman  law  to  call  an  action  '  real '  merely  because  the  successful 
plaintiff  will  thereby  obtain  possession  of  a  specific  thing.  The  Novel 
Disseisin,  for  example,  is  actio  personalis;  it  may  be  rei  persecutoria^ 
but  it  is  personalis  K  So  the  cognate  writ  of  intrusion  is  omnmo  per^ 
sonalis^.  So  the  Quod permitM  is  potitts personalis  quam  realis  ^  With 
him  the  test  is  rather  the  nature  of  the  mesne,  than  the  nature  of  the 
final,  process.  If  the  mesne  process  is  against  the  thing,  if  e.g.  the 
land  is  seized  into  the  king's  hand,  the  action  is  real,  but  if,  as  in 
the  assize  of  novel  disseisin,  the  process  is  attachment,  then  the 
action  is  personal.  The  active  party  in  such  litigation  is  not 
a  demandant,  he  is  a  plaintiff,  he  is  not  petens,  but  quaerens.  This 
last  distinction  perdured  to  the  end ;  it  is  a  mistake  to  speak  of 
a  *  demandant '  in  an  assize.  But  after  a  while  an  action  becomes 
*  real '  merely  because  land  is  obtained  thereby,  and  it  is  *  mixed ' 
if  damages  also  can  be  obtained^.  Indeed  even  an  action  on 
a  covenant  may  be  a  real  action  ^.  Had  Bracton  been  a  pupil  of 
Savigny  he  could  not  have  stated  more  clearly  than  he  has  done, 
that  the  Novel  Disseisin  is  a  personal  action  founded  on  tort^. 
The  mere  change  in  terminology,  a  retrogressive  change  as  it  may 
seem  to  some,  may  be  explained  by  the  fact  that  our  law  became 
always  more  insular,  our  judges  always  more  ignorant  of  any  law 
but  their  own ;  but  that  the  Novel  Disseisin  fell  into  the  general 
mass  of  real  actions  requires  some  further  explanation. 

This  we  may  find  if  we  turn  to  another  famous  distinction,  that 
between  possessory  and  proprietary  actions.  Between  the  pro- 
prietary writ  of  right  and  the  possessory  assizes  there  grows  up 
a  large  group  of  actions,  the  writs  of  entry.  Of  their  history 
I  hope  to  write  a  little  on  another  occasion.  Here  it  must  be 
enough  to  say  that  in  Bracton's  view  they  are,  with  some  excep- 
tions, distinctly  proprietary  actions.  In  course  of  time  however 
they  come  to  be  called  possessory.  This  one  fact  by  itself  is 
enough  to  warn  us  that  the  distinction  becomes  exceedingly 
obscure.     Now  these  actions  became  quite  as  easy  as  the  assize; 

»f.  164  b.  •  f.  161.  'f.  a84b. 

*  Lit.  B.  49a  and  Cokeys  comment. 

'  The  writ  of  covenant  real,  whereon  fines  were  ntnally  levied,  was  abolished  m  1833 
along  with  other  'real  and  mixed  actions/     See  Bl.  Com.,  vol.  iii.  p.  157. 

•  Bract,  f.  103  b,  104,  164  b. 
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indeed  it  would  seem  that  they  became  even  easier,  for  a  particular 
form  of  writ  of  entry  (the  writ  of  entry  in  the  nature  of  an  assize, 
or  writ  in  the  quibus)  came  to  be  commonly  used  in  the  fifteenth 
century  instead  of  the  Novel  Disseisin.  As  regards  simplicity  and 
dispatch,  the  equalising  process  seems  to  have  been  rather  one 
whereby  the  possessorium  was  deteriorated  than  one  whereby 
the  petitorium  was  improved.  So  far  as  mere  'process'  is  con- 
cerned the  Novel  Disseisin  must  down  to  the  very  end,  down  to 
1833,  have  been  a  fairly  rapid  action,  quite  as  rapid  I  should  think 
as  the  action  of  ejectment.  Why  it  went  out  of  use  is  no  very 
easy  question ;  but  apparently  the  subtleties  of  pleaders  *  feigned, 
dilatory  and  curious  pleadings  *  worked  its  ruin  ^.  The  formulation 
in  the  original  writ  of  the  question  for  the  jurors,  was  a  device  only 
suitable  to  an  age  whose  law  was  as  yet  but  meagre.  As  such 
terms  as  *  freehold '  and  *  disseisin '  become  more  and  more  technical, 
the  pleader  of  one  litigant  becomes  more  and  more  anxious  that 
the  question  so  formulated  shall  not  be  answered,  and  the  justices 
take  that  pleader's  side,  for  they  hold  that  matter  of  law  is  for  the 
Court  and  only  the  purest  fact  for  laymen.  The  pleadings  in 
assizes  become  at  least  as  complicated  and  'colourable'  as  the 
pleadings  in  other  actions,  perhaps  more  complicated  and  *  colour- 
able,' because  there  is  a  fixed  question  for  the  jurors  which  has  to 
be  evaded.  And  so  the  assizes  fall  into  the  ruck  of  *  real  actions.' 
Now  it  is  not  inconceivable  that  a  possessory  action  should  be 
strictly  possessory,  although  it  is  not  distinguished  from  proprietary 
actions  by  a  specially  summary  procedure.  But  that  this  should 
be  so  must  imply  a  legal  theory  of  possession  and  of  the  reasons 
for  protecting  it,  fully  developed  and  precisely  defined.  Such 
a  theory  our  lawyers  of  the  fourteenth  century  had  not  got,  and 
the  momentous  contrasts  in  procedure  were  things  of  the  past.  It 
was  easy  in  Henry  ITs  time  to  distinguish  tie  rapid  possessory 
procedure  in  the  king's  court  from  that  proprietary  procedure  in 
the  feudal  courts  wherein  the  tenant  after  manifold  essoins  could 
always  wage  battle  if  he  pleased.  In  Edward  II's  time,  when 
normally  all  questions  of  fact  (and  no  other  questions)  were  tried 
by  a  jury,  when  there  was  as  much  pleading  in  an  assize  as  in 
any  other  action,  when  there  were  writs  of  entry  which  some  thought 
possessory  and  others  proprietary,  when  there  was  hardly  any 
•  real '  action  in  which  damages  could  not  be  recovered,  no  wonder 
that  the  theory  of  the  Novel  Disseisin  was  not  maintained,  no 
wonder  that  it  refused  any  longer  to  protect  possession  against  owner* 
ship,  or  only  did  so  in  a  spasmodic,  capricious,  half-hearted  way. 
Coming  a  little  nearer  to  our  problem,  we  see  that  the  process 

»  See  Coke's  Preface  to  8  Rep. 
VOL.  IV.  X 
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which  gradually  extendfl  the  sphere  of  self-help  allowed  to  the 
ousted  owner  begins  by  permitting  him  to  enter,  regardless  of 
lapse  of  time,  upon  the  person  who  has  himself  been  guilty  of 
a  disseisin.  Bracton,  we  have  seen,  had  apparently  inherited  a  set 
of  ancient  positive  rules  determining  the  time  for  reejectment; 
normally  it  must  be  accomplished  within  four  days,  but  a  longer 
time  is  allowed  to  an  owner  who  is  absent  when  the  disseisin  is 
committed.  But  he  rationalizes  these  rules  by  speaking  of  patience, 
negligence  and  acquiescence.  In  this  there  is  no  harm,  even  on 
a  very  strict  theory  of  possessory  remedies,  provided  acquiescence 
in  the  mere  physical  fact  of  adverse  possession  be  carefully  dis- 
tinguished from  any  such  acquiescence  as  will  serve  to  confer  or 
extinguish  proprietary  rights.  But  even  Bracton  himself  does  not 
bring  this  out  very  dearly ;  a  longa  et  pacifica  teisina  protects  the 
possessor  against  the  owner*s  self-help ;  a  longa  et  pacifiea  teisina 
bars  the  owner  from  his  action  and  acts  as  a  usucapio  \  The  old 
positive  rules  being  rationalized  away,  such  language  becomes  very 
dangerous.  The  problem  then  becomes  this.  What  length  of  seisin 
will  serve  to  confer  a  'title  de  fraunc  tenement,'  *an  estate  of 
freehold.'  There  is  no  answer  ready ;  it  is  a  matter  for  judicial 
discretion ;  the  judges  lean  towards  the  owner ;  there  is  no  longer 
a  striking  contrast  between  possessory  and  proprietary  procedure 
to  direct  their  thoughts;  they  no  longer  feel,  what  Bracton  felt, 
that  for  an  owner  to  take  the  law  into  his  own  hands,  to  make 
himself  judge  in  his  own  cause,  is  a  usurpation  of  judicial  functions, 
a  contempt  of  court;  they  no  longer  feel  the  force  of  the  phrase, 
'injuste  quia  sine  judicio.'  The  notion  of  acquiescence  is  an 
insecure  foot-hold,  and  gradually  it  slips  away.  No  distinction  can 
be  found  between  the  acquiescence  which  bars  entry,  and  the 
acquiescence,  or  rather  lapse  of  time,  which  bars  action.  So  on 
the  disseisor  himself  the  owner  may  always  enter. 

But  cannot  firm  ground  be  found  in  the  protection  of  titled 
possession?  Let  the  owner  enter  on  one  who  is  'in  by  tort,'  but 
not  on  one  who  is  'in  by  title.'  It  seems  that  our  law  was 
arrested  at  this  spot  for  a  while.  But  really  the  ground  is  not 
firm.  To  protect  possession  as  such  even  against  ownership,  may 
be  wise ;  and  to  protect  possession  acquired  by  title  and  in  good 
faith,  may  also  be  wise ;  but  to  require  title  and  yet  ask  nothing  as 
to  good  faith  can  hardly  serve  any  useful  purpose.  Suppose  that 
A  has  been  disseised  by  ^;  we  refuse  to  protect  £  against  ^^'s 
self-help.  Then  B  enfeoffs  C;  shall  we  protect  C  against  A^  and 
this  without  inquiring  whether  C  took  the  feoffment  in  good 
faith?    To  do  so  is  absurd;  for  if  we  do  it  every  disseisor  will 

'  See  especially  f.  52. 
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have  a  C  ready  to  hand.  Had  a  requirement  of  good  faith  been 
introduced,  then  indeed  a  halting-place  might  have  been  found. 
But  this  could  not  be  done;  a  psychological  investigation  was 
beyond  the  means,  beyond  the  ideas,  of  our  law.  *  The  thought  of 
man  shall  not  be  tried,  for  the  devil  himself  knoweth  not  the 
thought  of  man.' 

Then  again  reference  must  be  made  to  a  statute.  The  Itovel 
Disseisin  was  so  convenient  a  remedy  that  its  scope  was  enlarged. 
The  statute  of  Westminster  II,  as  abready  said,  informs  us  that 
*  there  is  no  writ  in  the  chancery  whereby  plaintiffs  can  have  so 
speedy  a  remedy  as  by  a  writ  of  novel  disseisin.'  Therefore  this 
writ  is  to  be  extended  to  cases  in  which  as  yet  it  has  not  lain. 
If  a  tenant  for  years  or  a  guardian  aliens  in  fee,  both  feoffor  and 
feoffee  are  to  be  adjudged  disseisors^.  It  seems  probable  both 
from  the  words  of  the  statute  and  from  Bracton's  text  that  before 
this  act  the  feoffee  was  no  disseisor,  though  I  know  that  according 
to  later  opinion — ^at  least  according  to  the  opinion  of  some  later 
lawyers — this  statute  was  made '  in  affirmance  of  the  common  law.' 
But  this  only  means  that  in  course  of  time  the  same  rule  was 
applied  to  cases  not  within  the  very  words  of  the  clause:  the 
feoffee  of  a  tenant  at  will,  or  by  suffrance,  or  by  elegit,  or  statute 
merchant  was  held  to  be  a  disseisor^.  Such  a  feoffee  therefore  was 
not  *  in  by  title.'  This  must  have  opened  up  the  question.  What 
then  is  title  ?  since  the  mere  fact  that  a  person  had  come  to  the 
land  by  feoffment  was  inconclusive.  For  this  question  there  was 
no  easy  answer,  and  we  soon  find  that  one  who  takes  a  feoffment 
even  from  a  tenant  for  life,  (a  person  who  is  seised,)  is  regarded  as 
'  party  to  the  tort.'  It  seems  to  me  that  the  rule  which  treated 
a  feoffment  in  fee  made  by  a  tenant  for  life  as  a  forfeiture  was  not 
yet  well  settled  in  Bracton's  day,  and  that  as  the  law  of  forfeiture 
grew  stricter  the  position  of  feoffees  grew  worse  and  worse.  Then, 
as  may  be  seen  in  some  of  the  cases  noted  at  the  beginning  of  this 
paper,  the  question  arises  as  to  the  feoffee  of  a  feoffee.  But  no 
logical  rest  can  be  found ;  twenty  feoffments  may  be  made  in  one 
day,  and  the  last  feoffee  will  be  just  as  guilty  as  the  first.  So  as  a 
general  rule  the  feoffee  has  no  more  protection  than  the  feoffor  has ; 
he  is  unprotected  against  the  owner.  The  *  discontinuances '  remain 
outstanding  as  exceptional  cases.  No  forfeiture  is  involved  in 
them ;  if  a  husband  alienates  his  wife's  land,  this  of  course  cannot 
be  a  forfeiture ;  husband  and  wife  are  too  much  one  for  that :  if  an 
abbot  alienates  the  abbey  lands,  there  is  no  one  who  can  have  any 
right  to  take  the  land  from  the  feoffee  so  long  as  that  abbot  is 
abbot ;  as  to  the  tenant  in  tail,  it  would  have  been  very  difficult  to 

'  SUt.  West.  II.  c.  25.  *  a  Inst.  41a ;  oompwed  with  ibid.  154. 
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hold  that  hy  alienating  he  forfeited  his  estate  to  his  own  issue.  So 
in  these  few  quite  exceptional  cases  the  feofiee  comes  in  without 
there  being  any  disseisin  or  any  forfeiture ;  here  then  the  old  rule 
still  prevails,  he  has  a  seisin  of  freehold  in  which  the  law  protects 
him  even  against  the  true  owner. 

The  doctrine  of  descents  cast  is  another  relic.  Blackstone  seeks 
to  account  for  the  law's  protection  of  the  disseisor's  heir  by  some 
ingenious  arguments:— (i)  the  heir  comes  to  the  land  *by  act  of 
law,  and  not  by  his  own  act  ;*  (a)  *  the  heir  may  not  suddenly  know 
the  true  state  of  his  title ;'  (3)  this  rule  was  'admirably  adapted  to 
the  military  spirit  of  the  feodal  tenures,  and  tended  to  make  the 
feudatory  bold  in  war ;  since  his  children  could  not  by  any  mere 
entry  of  another  be  dispossessed  of  the  lands  whereof  he  died  seised.* 
Such  reasoning  as  this  seems  to  me  conspicuously  absent  in  the 
Year  Books.  If  Blackstone's  object  was  to  explain  the  history  of 
the  rule  and  not  to  find  some  excuse  for  retaining  it  in  the 
eighteenth  century,  then  he  asked  the  wrong  question ;  instead  of 
inquiring  'Why  is  the  disseisor's  heir  protected?*  he  should  have 
inquired,  *  Why  is  not  the  disseisor  s  feoffee  protected ;  why  is  not 
the  disseisor  himself  protected?*  It  seems  to  me  that  English  law 
having  once  given  up  the  attempt  to  protect  mere  possession  against 
ownership,  stumbled  forward  towards  the  *  good  sense '  (if  such  it 
be)  of  never  giving  any  civil  remedy  against  a  person,  who  being 
entitled  to  possession,  takes  possession.  But  it  knew  not  well 
whither  it  was  going.  For  a  long  time,  for  a  century  and  upwards, 
it  had  before  it  a  vague  idea  that  though  mere  possession  is  not  to 
be  protected  against  the  owner,  still  innocent  possession  deserves 
protection.  The  disseisor *r  feoffee  loses  protection  because  in  very 
many  eases  he  is  party  to  a  forfeiture  and  a  tort.  On  the  other 
hand  the  heir  enters  innocently ;  death  and  descent  cast  are  not 
wrongful  acts ;  there  is  no  fraud  in  entering  upon  that  of  which 
one*s  ancestor  dies  seised.  The  law  demands  innocence ;  but  inno- 
cence it  judges  by  rude  external  standards.  To  our  minds  of  course 
the  possessor,  who  of  all  others  is  best  entitled  to  favour,  is  not  the 
heir  but  *  the  bon&-fide  purchaser  for  value '  who  has  honestly  but 
unfortunately  bought  a  bad  title.  But  an  inquiry  into  good  faith, 
a  respect  for  valuable  consideration,  these  do  not  belong  to  the  law 
of  the  fourteenth  century,  and  if  we  suppose  ourselves  unable  to 
try  the  thought  of  man,  then  we  shall  think  that  the  heir  s  position 
is  stronger  than  that  of  the  feoffee.  Very  probably  the  latter  has 
been  guilty  of  some  tort,  very  possibly  he  is  but  a  man  of  straw 
behind  whom  the  disseisor  himself  is  lurking ;  but  the  heir  is  pre- 
sumably innocent,  and  undoubtedly  he  comes  to  the  land  by  *  title.' 
If  however  ^we  read  Littleton's  chapter  on  *  Descents  which  toll 
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Entries,'  we  shall  hardly  fail  to  observe  that  the  protection  which 
is  still  given  when  a  descent  has  been  cast  is  given  very  grudg- 
ingly ;  every  sort  of  excuse  seems  accepted  for  allowing  '  him  that 
right  hath '  to  enter  upon  what  is  his  own.  The  rule  which  pro- 
tects the  heir  looks  as  if  it  were  being  pared  to  the  quick.  It  has 
become  an  isolated  anomaly ;  that  it  did  not  disappear  altogether 
may  be  in  great  measure  due  to  Littleton*s  genius ;  a  man  of  his 
ability  had  it  in  his  power  to  stereotype  the  law  at  an  evil  moment. 
Then,  as  already  said,  Parliament  came  to  the  rescue  and  the  toll- 
ing of  an  entry  became  an  anomaly,  and  in  actual  practice  a  rare 
anomaly;  but  it  was  not  until  1833  that  the  long  experiment,  the 
experiment  of  Henry  Fitz  Empress,  was  brought  to  a  formal  and 
final  end.  Practically  for  the  last  three  hundred  years  and  more, 
theoretically  as  well  as  practically  for  the  last  fifty  years  and  more, 
we  have  had  no  action  in  which  an  ejected  possessor  could  recover 
possession  from  the  owner  who  ejected  him  :  certainly  this  is  a  fact 
which  deserves  the  consideration  of  all  who  are  troubled  with 
theories  of  possession  \ 

F.  W.  Maitland. 

'  Since  this  article  wm  in  print,  Mr.  H.  W.  Elpbinstone  has  snggested  that  the  curions 
rale  of  Norman  law  which  makes  the  last  harvest  a  term  of  limitation  is  very  intelligible 
if  a  system  of  common  fields  and  common  agricalture  was  prevalent :  it  is  only  at  harvest 
time  that  an  owner  does  any  act  which  ma^ests  an  exdasive  ownership. 


soo 


RAILWAY  MORTGAGES  AND  RECEIVER'S  DEBTS 
IN  THE  UNITED  STATES. 

IN  his  preface  to  a  work  which  is  destined  to  be  of  high  authority 
in  the  United  States,  and  of  interest  to  all  investors  in 
American  railway  securities,  the  author  says, '  The  law  of  Receivers 
is  largely  the  growth  of  the  last  five-and-twenty  years,  and  is 
moreover  essentially  American  in  its  character  and  characteristics  ^' 
Had  this  remark  been  made  concerning  the  chapter  on  Receiver  s 
Certificates  only,  it  would  have  been  even  less  subject  to  exception 
than  it  is,  for  without  doubt  it  is  chiefly  in  the  courts  of  that  country, 
both  State  and  Federal,  that  the  once  narrow  rule  which  permitted 
limited  expenditures  for  the  care  of  the  estate  by  a  mortgagee  in 
possession,  or  by  a  court,  acting  at  the  instance  of  a  creditor,  has 
been  so  expanded,  that  at  the  present  time  the  holders  of  bonds  of 
railway  companies  situated  in  those  jurisdictions  there,  where  the 
common-law  title  of  a  mortgagee  and  his  right  to  possession  after 
default  have  been  superseded  by  the  more  modem  notions,  according 
to  which  he  has  merely  an  equitable  lien  upon  the  property  in  the 
nature  of  a  chattel  interest,  are  frequently  obliged  to  incur  an 
expenditure  pending  a  foreclosure  and  sale  wholly  out  of  pro- 
portion to  the  benefits  which  have  accrued  to  them  from  their 
investment. 

In  Mr.  Beach*s  work  he  has  written  upon  this  subject  with 
necessary  conciseness,  and  it  is  proposed  here  to  consider  with 
more  detail  those  cases  in  which  property  in  the  hands  of  a  Re- 
ceiver of  a  railway  appointed  at  the  instance  of  a  bondholder,  can 
be  charged  with  the  payment  of  claims  of  third  persons,  and  to 
what  extent  the  power  of  a  Court  of  Equity  can  be  exercised  in  this 
regard. 

Generally  speaking,  all  expenses  which  must  be  necessarily  in- 
curred for  the  conservation  of  the  property  will  be  charged  upon  it. 
Among  them  are  fees  of  the  receiver  and  his  counsel,  amounts  laid 
out  for  repairs,  or  for  betterments,  when  these  are  necessary ;  when 
the  property  consists  in  part  of  a  business,  payments  for  rentals, 
salaries  of  assistants,  tools,  office  expenses — all  these  will  be 
allowed,  provided  the  Receiver  has  obtained  sufficient  general  or 
specific  authority  from  the  court  for  the  outlay.  Such  expenses 
impose  an  equitable  lien  upon  the  estate  which,  being  incurred  in 

^  Commentariea  on  the  Law  of  Beoeiven.  By  Charles  Fiak  Beach,  jr.  New  York : 
1887. 
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preserving  the  property,  will  in  certain  cases  be  enforced  as  para- 
mount to  all  others. 

The  theory  upon  which  this  rule  is  based  is  stated  by  Lord 
Justice  Turner^  to  be  that  the  Court  represents  the  whole  estate, 
and  stands  in  the  position  of  a  trustee  of  it,  and  the  person  placed 
in  charge  is  the  paid  agent  of  the  Court  to  manage  the  estate 
in  its  hands.  The  moneys  due  him  are  moneys  due  to  the  Court 
itself,  and  when  the  Court  has  in  its  hands  moneys  belonging  to 
the  estate,  on  account  of  which  it  has  made  payments,  it  must  have 
the  right  to  repay  itself  its  advances  out  of  these  moneys.  This 
right,  he  says,  has  priority  over  the  costs  of  suit  even,  for  as  to  a 
fund  in  the  hands  of  a  trustee  his  expenses  must  be  the  first  charge. 

The  most  frequent  illustration  of  this  practice  is  that  afforded  by 
the  American  cases  of  railway  administration  through  a  receiver, 
and  the  incidental  charge  upon  the  property  for  the  payment  of  re- 
ceiver s  debts,  usually  evidenced  by  certificates.  A  receiver's  cer- 
tificate is  a  promise  to  pay,  out  of  the  proceeds  of  the  estate,  and 
usually  contains  a  covenant  that  the  charge  upon  the  estate  is  a 
first  lien,  paramount  to  all  others,  together  with  a  reference  to  the 
decree  which  has  authorised  the  issue  and  created  the  preference. 
Such  certificates  are  not  evidence  of  a  debt  of  the  railway  corpora- 
tion, but  of  the  receiver  solely,  and  the  Court  is  pledged  to  devote 
the  property  in  its  possession  or  the  proceeds,  when  it  is  disposed 
of,  to  their  pajrment.  This  results  from  the  fact  that  they  are  but 
a  device  for  appropriating  in  advance  a  portion  of  the  property,  in 
order  to  enable  the  Court  to  save  the  remainder  from  waste. 

The  cases  in  which  these  preferential  liens  have  been  created  are, 
Jirst^  those  in  which  the  claims  of  the  creditors  at  large  against  the 
owner  of  the  estate  all  stood  upon  an  equal  footing,  there  being  no 
contract  for  security  in  favour  of  any  creditor  over  another ;  and, 
second,  cases  where  some  contractual  obligation,  in  the  nature  of  a 
lien  upon  the  property  sought  to  be  charged,  was  created  before  the 
debts  arose  for  which  the  certificates  were  issued.  These  con- 
tractual obligations,  the  parties  to  which  were  the  railway  company, 
upon  the  one  hand,  and,  upon  the  other,  third  parties,  who  often 
were  wholly  unconnected  with  the  litigation,  have  usually  taken 
the  form  of  mortgages  or  trust  deeds  conveying  both  the  railway 
property  and  its  earnings  to  secure  the  payment  of  bonds  issued  by 
the  company,  and  it  is  in  reliance  upon  the  lien  created  by  the 
mortgage,  which  may  at  the  time  be  paramount  to  all  others,  that 
the  bonds  are  purchased. 

It  may  again  be  observed  that  the  debts  evidenced  by  a  receiver's 
certificate  are,  like  those  spoken  of  by  Lord  Justice  Turner,  debts  of 

'  Morrison  v.  Jforriton,  7  De  G.  M.  &  G.  aa6. 
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the  receiver  in  his  official  capacity — that  is  to  say,  as  an  officer  of 
the  Court,  and  consequently  are  the  obligations  of  the  Court  itself. 
In  liquidating  past  due  debts,  or  in  creating  new  ones,  by  the  issue 
of  certificates,  the  Court  can  only  act  by  virtue  of  the  powers  of 
conservation  and  administration  to  which  reference  has  already 
been  made.  In  the  former  of  the  two  cases  mentioned,  where  no 
contractual  obligation  will  be  dishonoured  in  their  exercise,  these 
powers  are  limited  only  by  the  exigencies  of  the  situation.  In  the 
second  case,  the  circumstance  that  the  creation  of  a  new  lien  in 
favour  of  a  certificate  holder,  commits  the  Court  to  the  disaffirmance 
of  a  prior  obligation,  leads  to  the  inquiry.  Whence  is  such  power 
derived,  and  what,  if  any,  are  its  limits  ?  Although  this  subject,  of 
the  implied  breach  of  contract  by  the  aid  of  the  Court,  may  not  at 
first  appear  to  be  involved  in  a  discussion  of  the  administration  of 
the  estate,  yet  such  a  result  may  follow  directly  upon  the  principle 
adopted  for  the  distribution  of  the  proceeds  as  between  the  first 
lien  holders  and  the  new  class  of  creditors. 

We  may  notice  further,  as  a  preliminary  question,  the  difference 
between  those  debts  which  find  their  first  and  only  recognition  in 
the  final  decree,  when  the  estate  is  distributed,  and  those  which  are 
evidenced  by  the  certificates.  The  former  may  include  the  expenses 
of  the  suit,  together  with  disputed  claims  against  the  property,  which 
are  established  by  the  decree  itself.  In  the  latter  are  included 
debts  existing  against  the  estate  at  the  time  the  receiver  took 
possession,  the  payment  of  which  he  has  been  directed  by  the  Court 
to  assume,  because  otherwise  he  might  be  hampered  in  carrying  on 
his  duties  (as  an  illustration  of  which  may  be  mentioned  past  duo 
balances  upon  traffic  agreements  with  other  companies  which  are 
continued  in  force  by  the  receiver),  and  debts  incurred  by  him 
which  the  current  earnings  have  not  been  sufficient  to  discharge. 
Obligations  incurred  for  the  purchase  of  supplies,  such  as  new  rails, 
are  an  illustration  of  these.  The  essential  distinction  between  these 
two  classes  of  debts  is  worthy  of  notice  in  another  view.  In  the 
former  case  no  action  of  the  Court  initiated  by  itself  has  increased 
the  charges  upon  the  estate ;  in  the  latter,  the  Court  becoming  a 
borrower  of  money  has  carried  on  its  administration  upon  credit, 
with  the  result  that  having  been  compelled  to  rely  upon  indi* 
viduals  for  the  conduct  of  details,  it  has  too  often  found  that  its 
delegation  of  power  did  not  result  beneficially  to  the  parties  con- 
cerned :  to  the  bondholders,  because  the  money  borrowed  or  for- 
borne must  be  first  paid  out  of  the  proceeds  of  the  sale  ;  and  to  the 
corporation,  because  the  benefits  to  its  estate  from  the  borrowing  are 
by  no  means  to  be  measured  by  the  debt  incurred,  part  of  which 
may  have  been  used  for  current  expenses ;  and  though  part  may 


July,  1888.]     Railway  Mortgages  and  Receivers  Debts.       303 

have  been  laid  out  in  permanent  improvements,  yet  at  a  forced  sale 
the  difficulty  of  realizing  the  amount  so  invested  is  manifest.  Thus 
the  principal  of  the  debt  has  accumulated,  however  slightly  the 
actual  value  of  the  property  may  have  been  enhanced. 

The  habit  into  which  courts  have  fallen  of  imposing  these  forced 
loans  upon  the  property  of  railroad  companies  is  without  doubt  the 
product  of  an  unbusinesslike  system  of  corporate  management, 
of  which  so  many  examples  are  found  in  America,  where  speculative 
methods  upon  the  one  hand  are  joined  to  a  limited  earning  capacity 
upon  the  other,  due  to  competition  or  to  lack  of  patronage ;  and 
where  extravagance  in  the  creation  of  a  bonded  debt  has  entailed  a 
burden  far  in  excess  of  the  income  of  the  company.  The  inevitable 
result  of  this  is  a  default  in  the  payment  of  interest,  but  not  until 
every  available  asset  has  been  appropriated  in  a  vain  attempt  to 
postpone  it:  so  that  when  a  court  is  called  upon  to  intervene 
it  happens  in  nine  cases  out  of  ten  that  no  capital  is  found  in  the 
company's  treasury  with  which  to  meet  current  engagements  or  to 
carry  on  the  enterprise. 

Under  these  circumstances  two  alternatives  are  presented  for 
adoption^.  One  is  the  old  method  usually  applied  to  banking, 
insurance,  and  manufacturing  companies,  of  shutting  down  and 
stopping  by  injunction  all  operations  and  proceedings,  taking 
possession  of  the  property  in  the  condition  it  is  found  at  the  in* 
stant  of  stoppage,  and  selling  it  for  what  it  will  bring  at  auction. 
The  other  is  to  give  the  receiver  power  to  continue  the  ordinary 
operations  of  the  corporation,  to  run  trains  of  cars,  to  keep  the 
tracks,  bridges,  and  other  property  in  repair,  so  as  to  save  them 
from  destruction,  and  as  soon  as  the  interest  of  all  persons  having 
any  title  to  or  claim  upon  the  corpus  of  the  estate  will  allow,  to 
dispose  of  it  to  the  best  advantage  for  all,  having  due  regard  to  the 
rights  of  those  who  have  priority  of  claim. 

Notwithstanding  that  an  eminent  judge  of  the  Sixth  Circuit  has 
declared  in  an  Ohio  case, '  That  it  is  not  a  part  of  the  duty  of  a  court 
to  run  a  railroad  *,'  yet  doubtless  no  Court  of  Equity  would  consider 
that  its  duty  either  to  the  company  or  its  creditors  or  to  the  public 
permitted  a  resort  to  the  former  alternative.  Yet  it  is  often  a  ques- 
tion whether  that  course,  if  followed,  would  not  have  been  the  wiser 
one.  If  in  the  famous  case  of  the  reorganisation  of  the  West  Shore 
Bailroad  Company  the  receivers  had  not  continued  to  operate  the 
road,  the  bondholders  and  other  creditors  would  have  been  saved 
from  an  additional  liability,  for  a  deficiency  in  earnings  over  actual 
running  expenses  of  a  million  dollars  or  more'  in  a  single  year, 
which  was  met  by  the  issue  of  certificates.    But  as  a  choice  of  the 

*  Barton  v.  Barbour^  104  U.S.  136.  ■  Judge  Baiter. 
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lesser  evil  (says  Mr.  Justice  Woods  ^)^  if  not  of  the  most  positive 
good,  and  generally  of  the  latter  also,  it  has  come  to  be  settled  law 
that  a  Court  of  Equity  may,  and  in  most  cases  ought,  to  authorise 
its  receiver  of  railway  property  to  keep  it  in  repair  and  to  manage 
and  use  it  in  the  ordinary  way  until  it  can  be  sold  to  the  best 
advantage  of  all  interested.  The  power  of  a  court  to  do  this  was 
expressly  recognised  in  Wallace  v.  Loomie  ^. 

The  reasons  which  have  induced  the  adoption  of  this  policy  as 
the  better  one,  will  serve  also  to  indicate  with  some  clearness  the 
extent  of  the  powers  possessed  by  the  court  to  furnish  means  for 
carrying  it  forward. 

As  we  have  already  noticed  that  the  power  of  the  court  to  use 
a  portion  of  the  estate  or  fund  in  its  chaige,  whether  railway  pro- 
perty or  otherwise,  in  order  to  preserve  the  remainder,  is  an  inhe- 
rent power,  the  question  to  be  immediately  considered  is,  whether 
in  the  case  of  a  railroad  its  preservation  cannot  be  better  accom- 
plished by  keeping  the  property  in  use,  and  whether  it  is  not  rather 
the  duty  of  the  court  to  do  so,  even  at  some  expense. 

The  general  rule  has  been  guardedly  stated  by  the  Supreme 
Court  of  Virginia  as  follows : — 

'  A  Court  of  Equity,  having  in  charge  the  mortgaged  property  of 
a  railroad  company,  is  authorised  to  do  all  acts  that  may  be  neces- 
sary within  its  corporate  power,  to  preserve  the  property  and  to 
give  it  additional  value,  not  only  for  the  benefit  of  the  lien  creditors, 
but  also  for  the  benefit  of  the  company  whose  possession  the  court 
has  displaced  by  the  appointment  of  a  receiver,  and  by  taking  into 
its  own  hands  the  property,  rights,  works,  and  franchises  of  the 
company.  Any  act,  it  would  seem,  necessary  for  the  protection  and 
preservation  of  the  property,  is  a  legitimate  and  proper  act,  and 
whatever  is  manifestly  appropriate  to  such  preservation  and  pro- 
tection, or  to  the  enhancement  of  the  value  of  the  property^  not  in 
excess  of  the  powers  of  the  corporation,  will  always  be  upheld  and 
enforced  \' 

As  we  shall  see  further  on,  cases  have  arisen  in  which  the 
powers  exerted  by  the  courts  have  been  far  greater  than  those 
possessed  by  the  corporation  whose  property  was  seized.  Within 
the  limits  stated  above,  however,  the  reason  most  apparent  for 
keeping  the  property  in  operation  is  an  economical  one.  The  best 
and  cheapest  mode  of  conserving  a  railroad  may  be  by  maintaining 
it  in  repair  for  use  and  running  the  trains.  Its  earnings  depend 
of  course  upon  its  capacity  for  traffic  and  upon  its  good  will  and 
the  regular  patronage  that  it  receives.  Any  interruption  in  its 
business,  however  temporary,  where  there  were  competing  lines, 

•  Barton  v.  Barhomr,       *  97  U.  S.  146.        '  d'iberf  v.  Saiiwny  <  'o.,  33  Grattan,  586. 
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might  be  followed  by  a  serious  diversion  of  freight  and  passengers, 
the  consequences  of  which  would  be  a  great  and  permanent  depre- 
ciation in  the  value  of  the  property.  Experience  also  shows  that  it 
is  far  better  for  property  of  this  kind  to  be  constantly  used,  watched, 
and  repaired,  when  necessary,  even  at  an  expense  somewhat  in 
excess  of  the  earnings,  than  for  it  to  remain  wholly  idle. 

In  addition  to  this,  the  character  of  a  railway  company  as  a 
public  institution;  as  the  holder  of  a  valuable  franchise  often 
exclusive  in  extent ;  as  the  recipient  from  the  public  of  rights  of 
way  and  other  easements  and  privileges,  which  would  become 
valueless  except  for  such  use ;  as  a  party  to  a  contract  that  imposes 
upon  it  reciprocal  obligations  to  carry  out  the  purpose  of  its  crea- 
tion by  affording  facilities  for  transportation ;  as  an  agent  of  public 
convenience  and  public  necessity, — such  incidents  as  these  compel 
a  court  which  has  arbitrarily  deprived  it  of  the  right  to  manage  its 
property  to  see  to  it  that,  while  the  corporation  is  thus  powerless, 
its  express  or  implied  obligations  towards  the  community  are  still 
recognised  as  binding,  and  its  franchises  are  in  no  wise  impaired  by 
non-user.  As  Judge  Brewer  well  says  \  this  thought,  that  a  railroad 
company  owes  a  duty  to  the  public,  always  underlies  the  rule  by 
which  receivers  and  courts  are  to  be  governed.  And  although  this 
duty  is  not  enforceable  under  all  circumstances,  yet  it  is  one  to  be 
enforced  by  courts  themselves  whenever  they  take  possession  of 
railroads  through  their  officers. 

The  acts  necessarily  implied  in  such  conservation  and  manage- 
ment, and  which  are  proper  for  the  court  to  perform,  are  not  un- 
limited. The  observation  made  above,  that  powers  may  be  exei-ted 
by  the  courts  which  are  far  greater  than  those  possessed  by  the 
corporation,  was  not  intended  to  refer  to  the  policy  that  might  be 
pursued  in  such  management,  nor  to  the  details  of  its  execution. 
Indeed,  there  are  certain  things  which  it  would  be  perfectly  lawful 
for  the  company  to  do,  but  which  for  a  court  would  be  quite  out  of 
place.  These  will  be  touched  upon  when  the  subject  of  augmenta- 
tion of  the  property  is  considered.  The  larger  powers  assumed  by 
the  court  concern  what,  to  put  the  matter  in  its  popular  aspect,  is 
said  to  be  a  substantial  dishonour  of  the  obligations  of  a  contract 
existing  between  the  company  and  other  parties. 

By  taking  charge  of  the  property  the  receiver  necessarily  incurs 
debts.  It  matters  not  whether  there  is  a  mortgage  lien  upon  the 
property,  a  certain  class  of  those  debts  must  be  paid  first.  Mudi  of 
the  popular  complaint  which  is  so  frequently  heard,  of  the  hardships 
sustained  by  bondholders  in  being  compelled  to  share  with  others 
the  security  and  lien  which  they  supposed  was  theirs  alone,  is  due 

*  Ctntral  Truat  Co.  v.  Waha*h  S,  R.  Co,,  33  Federal  Rep.  865. 
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to  an  entii'e  misconception  of  the  limitations  of  the  mortgage  grant, 
and  of  the  conditions  upon  which  it  is  invariably  made. 

There  are  more  liabilities  than  one  to  which  the  property  of  a 
railroad  corporation  is  exposed,  and  which  cannot  be  avoided  by 
any  contract  whatever  with  third  parties.  These  liabilities  are 
created  by  the  municipal  law,  and  everything  done  by  the  corpora- 
tion is  done  subject  to  them.  Of  them  may  be  mentioned  the 
paramount  lien  of  taxes,  and  also  the  liability  of  forfeiture  to  which 
a  franchise  is  often  subject,  in  case  the  conditions  under  which  it  is 
held  by  the  company  are  not  fulfilled.  Such  liabilities  are  always 
existent,  and  they  are  not  greater  in  degree  than  has  always  been 
the  liability  of  an  estate  in  the  hands  of  a  court  to  pay  for  its  own 
keeping.  And  it  is  certain  that  in  a  proper  case  such  a  liability 
as  either  of  these  would  be  duly  enforced,  were  its  enforcement 
demanded. 

With  regard  to  mortgagees,  a  portion  of  their  security  is  their  lien, 
and  a  portion  is  the  right  to  enforce  it.  The  one  is  of  no  less  im- 
portance than  the  other.  A  mortgage  lien  without  any  remedy  for 
a  breach  of  covenant  would  be  as  valueless  as  a  remedy  without 
any  cause  of  action  to  be  enforced.  The  claim  and  remedy  together 
constitute  the  security.  As  the  lien  can  only  exist  subject  to 
certain  statutory  liabilities  of  which  our  example  is  the  liability  for 
taxes,  so  in  an  equal  degree  the  enforcement  of  the  remedy  must 
proceed  according  to  fixed  rules.  A  bondholder  becomes  such  with 
a  full  understanding  that,  in  case  of  a  default,  certain  obstacles  may 
appear  to  confront  him,  and  that  until  these  are  overcome  he  must 
himself  wait.  Viewed  in  this  light,  the  postponement  of  the  claims 
of  mortgagees  to  those  of  the  holders  of  certificates,  who,  it  must  be 
remembered,  are  merely  those  persons  whose  financial  aid  the  court 
has  been  compelled  to  seek,  is  but  incidental  to  the  court's  exercise 
of  its  functions.  The  existence  of  such  a  debt  is  a  hardship  which  is 
inseparable  from  this  exercise,  and  the  right  of  a  court  to  act  in 
5uch  manner  that  debts  may  be  incurred,  is  measured  solely  by  the 
extent  of  its  chancery  powers  to  seize  and  to  manage  the  property 
of  litigants.  Instead  of  there  resulting  an  impairment  of  the  obli- 
gation of  a  contract,  which,  as  some  of  the  State  Courts  declare, 
always  follows  when  receiver's  debts  are  given  a  preference,  a  court 
does  no  more  than  to  put  in  motion  its  own  machinery  as  prayed 
for  by  the  creditor,  and  the  rest  follows  as  a  necessary  consequence. 

It  is  not  to  be  said  that  a  court  is  never  wrong  in  ordering  the 
issue  of  certificates.  Eut  the  wrongful  manner  in  which  its  power 
may  be  exercised  is  no  indication  that  power  itself  is  always 
lacking,  and  the  error  will  be  found  to  consist  either  in  an  improper 
use  of  the  funds  derived  or  to  be  derived  from  their  sale,  or  in  the 
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fact  that  the  particular  circamstances  presented  did  not  waiTant 
their  issue  at  all. 

What  would  amount  to  a  wholly  unwarrantable  assumption  of 
power  are  such  acts  as  are  not  necessary  for  the  preservation  of 
the  estate,  and  which,  being  performed,  may  involve  it  in  expense, 
and  incidentally  may  render  necessary  the  issue  of  certificates. 
The  distinction  between  those  acts  which  are  ultra  vires  and  those 
which  are  not,  may  be  imperfectly  expressed  by  the  terms  that  in- 
dicate the  results  which  flow  from  them.  The  purpose  of  the  latter 
has  been  shown  to  be  conservation;  the  result  of  the  former  is 
augmentation  ;  and  if  it  shall  appear  that  augmentation  is  the  only 
thing  accomplished,  and  that  conservation  has  been  wholly  secondary 
to  it,  the  error  is  at  once  apparent. 

By  'augmentation'  are  meant  additions  to  the  estate  which  are 
not  essential  to  its  safe  custody,  nor  required  for  its  preservation  in 
the  strict  sense  of  the  phrase.  The  dividing  line  between  the  two 
is  not  very  distinct,  but  the  term  may  be  said  to  include  any  acts 
by  the  performance  of  which  the  court  engages  in  carrying  forward 
either  plans  originally  contemplated  by  the  corporation,  or  other 
schemes  or  projects  of  public  or  private  utility  however  attractive 
they  may  be,  as  a  necessary  result  of  which  the  property  is  charged 
with  the  payment  of  money.  The  validity  of  such  acts  is  not  sus- 
tained by  any  of  the  reasons  which  we  have  discussed,  for  the  court 
cannot  assume  a  power  which  the  corporation  lacked,  and  which 
must  itself  be  founded  only  upon,  and  the  exercise  of  which  must 
be  permitted  only  by,  the  peculiar  relations  that  spring  up  when  a 
receivership  is  initiated. 

*  The  objections  to  such  transactions  are  that  they  are  necessarily, 
to  some  extent,  speculative ;  that  they  arbitrarily  unsettle  interests 
founded  upon  the  most  solemn  contracts ;  and  that  the  court  in 
conducting  them  abdicates  its  judicial  function  and  exercises 
another  more  akin  to  that  of  an  executive  bureau.  If  therefore  the 
action  of  a  Chancellor  goes  to  the  extent  of  taking  the  property  of 
the  corporation  into  his  hands  for  the  purpose,  through  his 
appointees,  of  completing  an  unfinished  work,  or  of  enlarging  or 
improving  a  finished  one,  beyond  what  is  necessary  for  its  preserva- 
tion, and  to  that  end  of  raising  money  by  charging  the  railroad  and 
its  appurtenances  with  liens  which  are  to  supersede  older  ones, 
without  the  consent  of  the  holders  of  these,  he  has  passed  beyond 
the  boundaries  of  a  Chancellor's  jurisdiction  ^' 

There  are,  however,  two  exceptions  to  this  principle :  one,  where 
the  parties  in  interest  expressly  consent  that  the  court  shall  go 
beyond  this  usual  and  stricter  rule  of  practice,  and  the  other,  where 

1  Myert  v.  Johmon,  53  Alft.  357. 
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Bome  of  the  property  is  in  such  imminent  danger  of  loss,  or  where 
the  consequences  of  making  permanent  additions  will  certainly 
prove  so  beneficial  to  the  estate,  that  the  court  is  justified  in  such  a 
departure. 

The  first  exception  is  illustrated  by  many  cases,  where  all  parties 
have  concurred  in  the  view  that  the  new  work  was  necessary,  and 
have  stipulated  upon  the  record  that  the  disbursements  should  have 
priority.  It  is  also  illustrated  in  a  measure  by  those  cases  where 
such  assent  is  given  by  the  mortgagees  only,  and  the  exercise  of 
the  power  then  invoked  seems  to  imply  that  the  owner  of  the  pro- 
perty had  no  voice  in  the  matter  whatever.  But  the  reasons  why 
bondholders  should  be  consulted  appear  to  apply  equally  well  to 
the  corporation,  for  as  the  mortgagor,  its  interest  is  presumably  as 
great  as  that  of  the  mortgagee,  and  as  owner  of  the  fee,  it  is 
certainly  entitled  to  say  what  shall  be  done  with  its  property,  and 
whether  it  desires  to  embark  in  or  to  continue  to  carry  on  a  pos- 
sibly  hazardous  enterprise  at  its  own  cost.  But  whatever  rights  it 
may  have  to  enter  such  a  protest,  the  fact  of  its  insolvency 
seems  to  invite  a  total  disregard  of  them.  There,  however,  may  be 
a  theory  upon  which  such  action  might  be  sustained,  though,  as  it 
must  be  confessed,  it  is  not  supported  by  any  precedent  (nor  indeed 
is  it  opposed  by  any). 

Whenever  a  party  in  interest  whose  lien  is  superior  to  that  of 
all  others,  agrees  that  the  liens  of  certificates  shall  be  paramount 
to  his  own,  and  that  the  proceeds  shisill  be  used  for  extraordinary 
purposes,  for  which,  failing  such  consent,  they  could  not  be  used, 
that  part}'  should  be  held  to  have  agreed  to  share  the  security  of  his 
own  lien  with  the  certificate  holders.  Doubtless  a  case  seldom  or 
never  has  arisen  where  there  has  been  a  surplus  at  a  foreclosure 
sale  of  a  railroad.  The  practice  is  general  of  permitting  the  pay- 
ment of  the  amount  bid  to  be  made  in  the  defaulted  bonds,  the 
whole  amount  issued  thus  becoming,  in  the  hands  of  a  Purchasing 
Committee,  a  single  fund,  and  making  competition  impossible ;  and 
the  outcome  is  that  the  property  is  sold  at  a  minimum  price. 

Were  it  otherwise,  however,  a  serious  question  might  arise 
between  the  bondholders  and  other  (junior)  claimants  to  the  fund 
(or  if  there  were  no  other  claimants,  then  the  corporation),  con«- 
ceming  the  bondholders*  right  to  receive  payment  in  full,  without 
deducting  from  their  own  claims  the  amount  of  the  certificates,  of 
which  the  issue  was  authorised  by  them,  and  by  them  only,  and 
the  proceeds  of  which  were  used  for  other  purposes  than  to  preserve 
the  property. 

Should  such  a  liability  be  established  (and  it  does  not  seem  un- 
reasonable that  those  persons  who  have  most  assuredly  profited  by 
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the  increased  value,  should  in  proportion  to  the  benefits  to  be 
obtained  share  in  the  expense  which  they  have  caused  to  be  incurred), 
then  the  limit  of  judicial  power  will  clearly  appear,  and  the  result 
will  follow  that  the  corporation  and  its  stockholders  will  be  freed 
from  responsibility  for  railroad  financiering  from  the  bench,  and 
only  those  parties  in  interest  will  be  liable,  who  may  desire  to  take 
that  risk  in  order  to  enhance  their  own  security,  and  from  whose 
consent  the  court  has  alone  derived  its  powers.  And  for  the  same 
reason  the  company  would  be  acting  quite  within  its  strict  rights 
should  it  insist  that,  in  case  a  judgment  over  for  deficiency  were 
applied  for,  or  an  action  for  a  personal  judgment  on  the  bonds 
commenced,  relief  should  be  granted  to  it  from  any  increased 
liability  for  such  exceptional  expenditure. 

The  second  exception  finds  a  noteworthy  illustration  in  the  case 
of  Kennedy  v.  TAe  Si,  Paul  ^  Pacific  R.  R.  Co} 

In  this  case  the  court  (Dillon  J.)  authorised  the  issue  of  certifi- 
cates to  raise  funds  for  the  construction  of  an  unfinished  portion  of 
the  road,  making  them  a  prior  lien  upon  the  property.  Its  most 
noticeable  feature  is,  that  it  was  not  only  a  case  of  augmentation, 
but  augmentation  in  spite  of  the  opposition  of  the  trustees  acting  for 
the  bondholders,  whose  wishes  were  disregarded  at  the  suggestion  of 
a  minority.  The  circumstances  seemed  to  justify  the  court  in  taking 
such  a  departure,  for  upon  the  construction  of  the  road  depended 
a  valuable  land  grant,  which  was  the  principal  security  conveyed 
by  the  mortgage,  and  which  without  such  consti-uction  would  have 
presently  lapsed.  There  are  so  few  precedents  of  this  kind  that  it 
is  only  possible  to  point  out  that  the  exception  exists  without 
attempting  to  show  its  extent. 

The  foregoing  observations  may  be  summarised  as  follows : — 

First.  It  is  the  duty  of  a  court  in  a  proper  case  to  take  possession 
of  property  in  litigation  for  the  benefit  of  all  parties  interested. 

Second.  While  in  its  possession  the  court  must  preserve  it  from 
deterioration. 

Third.  The  expenses  incurred  in  doing  this  must  fall  upon  the 
fund,  and  consequently  should  be  borne  by  the  claimants  to  it. 

Fourth.  It  is  not  within  the  power  of  the  court  to  incur  ex- 
penses, chargeable  upon  the  estate,  for  any  acts  of  management 
which  are  not  strictly  acts  of  conservation ;  but 

Fifth.    Assent  by  parties  in  interest  may  confer  such  power. 

Sixth.  'It  is  reasonable  that  the  share  of  the  estate  coming  to 
the  parties  giving  such  assent  should  bear  the  expense. 

Seventh.  Such  extraordinary  power  may  sometimes  be  assumed 
without  such  assent,  when  great  danger  to  the  fund  is  to  be  avoided, 

»  2  Dillon,  448. 
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and  when  conservation,  though  not  the  direct  result,  may  thus  in- 
directly be  accomplished. 

In  conclusion,  reference  may  be  made  to  still  another  instance  of 
the  exercise  of  the  power  to  create  preferences  among  creditors, 
which  is  not  founded  upon  the  idea  of  conservation.  Not  un- 
frequently  an  order  is  made  permitting  the  receiver  to  pay  debts 
incurred  by  the  corporation  for  work  done  or  supplies  furnished 
within  a  short  time  prior  to  the  commencement  of  the  suit,  usually 
ninety  days,  but  often  longer.  The  reason  for  this  may  sometimes 
be  that  it  is  necessary  to  satisfy  the  claims  of  labourers  and  em- 
ployees in  order  to  retain  their  services,  but  when  the  payment  is 
for  supplies  furnished  or  labour  already  fully  performed,  the  liability 
for  which  is  included  in  the  unsecured  floating  debt  of  the  corpora- 
tion, it  cannot  be  regarded  as  promoting  the  interests  of  any  one,  save 
particular  creditors,  and  then  only  at  the  expense  of  others.  These 
payments,  when  made,  always  come  out  of  the  earnings,  and  the 
creditors  whose  superior  claims  are  postponed  are,  in  cases  of 
mortgage  foreclosure,  the  holders  of  the  bonds,  when  these  are 
secured  by  a  pledge  of  the  earnings.  Though  such  a  measure  is 
novel  in  the  history  of  equity  jurisprudence  and  is  coercive  in  its 
nature,  it  may  be  justified  upon  the  ground  that  until  bondholders 
proceed  to  enforce  their  remedy  against  the  debtor's  property,  and 
during  the  time  that  it  remains  in  possession,  the  corporation 
should  pay  such  debts  out  of  the  earnings  K  Upon  this  principle 
the  reasoning  of  Mr.  Chief  Justice  Waite  in  Fosdick  v.  Schall^  was 
founded.    He  says : — 

*  We  have  no  doubt  that  when  a  Court  of  Chancery  is  asked  by 
railroad  mortgagees  to  appoint  a  receiver  of  railroad  property, 
pending  proceedings  for  foreclosure,  the  court,  in  the  exercise  of  a 
Bound  judicial  discretion,  may,  as  a  condition  of  issuing  the  necessary 
order,  impose  such  terms  in  reference  to  the  payment  from  the  in- 
come during  the  receivership  of  outstanding  debts  for  labour,  supplies, 
equipment,  or  permanent  improvement  of  the  mortgaged  property 
as  may,  under  the  circumstiemces  of  the  particular  case,  appear  to  be 
reasonable.  Railroad  mortgages  and  the  rights  of  railroad  mortgagees 
are  comparatively  new  in  the  history  of  judicial  proceedings.  They 
are  peculiar  in  their  character  and  affect  peculiar  interests.  The 
amounts  involved  are  generally  large,  and  the  rights  of  the  parties 
oftentimes  complicated  and  conflicting.  It  rarely  happens  that  a 
foreclosure  is  carried  through  to  the  end  without  some  concessions 
by  some  parties  from  their  strict  legal  rights,  in  order  to  secure 
advantages  that  could  not  otherwise  be  attained,  and  which  it  is 
supposed  will  operate  for  the  general  good  of  all  who  are  interested. 

^  Bridge  Co.  v.  Jleidelhach^  94  U.  S.  798.  '  99  U.  S.  355. 
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This  results  almost  as  a  matter  of  necessity  from  the  peculiar  cir- 
cumstances which  surround  such  litigation. 

'The  business  of  all  railroad  companies  is  done  to  a  greater  or 
less  extent  on  credit.  This  credit  is  longer  or  shorter,  as  the 
necessities  of  the  case  require ;  and  when  companies  become  pecu- 
niarily embarrassed,  it  frequently  happens  that  debts  for  labour, 
supplies,  equipment,  and  improvements  are  permitted  to  accumulate, 
in  order  that  bonded  interest  may  be  paid  and  a  disastrous  fore- 
closure postponed,  if  not  altogether  avoided.  In  this  way  the  daily 
and  monthly  earnings,  which  ordinarily  should  go  to  pay  the  daily 
and  monthly  expenses,  are  kept  from  those  to  whom  in  equity  they 
belong,  and  used  to  pay  the  mortgage  debt.  The  income  out  of 
which  the  mortgage  is  to  be  paid  is  the  net  income  obtained  by 
deducting  from  the  gross  earnings  what  is  required  for  necessary 
operating  and  managing  expenses,  proper  equipments,  and  useful 
improvements.  Every  railroad  mortgagee  in  accepting  his  security 
impliedly  agrees  that  the  current  debts  made  in  the  ordinary  course 
of  business  shall  be  paid  from  the  current  receipts  before  he  has 
any  claim  upon  the  income.  If  for  the  convenience  of  the  moment 
something  is  taken  from  what  may  not  improperly  be  called  the 
current  debt  fund,  and  put  into  that  which  belongs  to  the  mortgage 
creditors,  it  certainly  is  not  inequitable  for  the  court,  when  asked 
by  the  mortgagees  to  take  possession  of  the  future  income  and  hold 
it  for  their  benefit,  to  require  as  a  condition  of  such  an  order  that 
what  is  due  from  the  earnings  to  the  current  debt  shall  be  paid  by 
the  court  from  the  future  current  receipts  before  anything  derived 
from  that  source  goes  to  the  mortgagees.  In  this  way  the  court 
will  only  do  what,  if  a  receiver  should  not  be  appointed,  the  com- 
pany ought  itself  to  do.' 

The  propriety  of  exercising  this  power  thus  appears  to  depend 
upon  the  evidence  showing  that  the  earnings  have  been  improperly 
applied,  and  doubtless  where  the  default  had  been  of  so  long  con- 
tinuance as  to  preclude  the  idea  of  a  diversion  of  earnings  for  the 
bondholders'  benefit,  such  a  preference  would  not  be  declared 
without  the  express  consent  of  all  parties  in  interest. 

Albert  Gallup. 


VOL.  IV. 


312 


ON  LICENSING  OF  NUISANCES. 

THE  considerations  set  forth  in  the  following  paper  have  been 
in  great  part  suggested  by  observation  of  the  tram  system 
tolerated  in  the  city  of  Sydney.  The  so-called  tramways  of  this 
city  are  nothing  more  nor  less  than  street-railways.  The  cars  are 
drawn  by  locomotive  engines,  which  make  as  much  noise  (by 
whistling  and  otherwise)  and  travel  as  fast  as  those  upon  enclosed 
tracks.  In  addition  to  this  there  are  usually  more  cars  than  one 
behind  each  engine  (sometimes  as  many  as  four),  and  before  the 
first  point  of  divergence  one  set  of  cars  follows  another  with 
greater  rapidity  than  do  the  traiQs  of  the  Metropolitan  Railway. 
There  are  special  stopping  places  for  taking  up  and  setting  down 
passengers,  and,  as  in  London,  other  traffic  moves  freely  upon  the 
rails  except  when  cars  are  actually  passing.  It  may  therefore  fairly 
be  said  that  London,  New  York,  and  Sydney  have  respectively 
solved  the  question  of  providing  railway  communication  between 
the  city  and  suburbs,  by  running  their  trains  underground,  over- 
head, and  on  the  street  level.  The  trams  of  Sydney  are  govern- 
ment property. 

Without  committing  one's  self  to  the  assertion  that  Sydney  trams 
are  dangerous  nuisances  which  should  not  be  tolerated,  they  are 
nevertheless  suggestive  of  thoughts  on  the  subject  of  nuisance 
generally.  And  it  may  be  remarked  in  the  first  place  that  public 
utility  will  sometimes  permit  a  state  of  things  which  will  not 
merely  deteriorate  the  property,  but  endanger  the  very  lives  of 
members  of  the  public.  Such  an  accident  as  that  which  produced 
the  case  of  Beoo  v.  Pease  (4  B.  &  Ad.  30)  might  very  possibly  have 
been  followed  by  loss  of  life.  Yet  the  principle  held,  that  injury 
in  one  respect  was  compensated  by  benefit  in  another ;  and  it  was 
maintained  by  most  of  the  judges  in  Bex  v.  Russell  (6  B.  &  C.  566), 
that  even  at  common  law  a  nuisance  was  thus  justified.  Much 
more  then  when  the  annoyance  has  been  expressly  sanctioned  by  the 
legislature. 

Another  ccmsideration  is  suggested  by  observing  the  date  of  the 
case  of  Rex  v.  Pease^  which  was  1833.  Steam  railways  were  then  in 
their  infancy,  and  horses  were  unaccustomed  to  the  new  phenomenon. 
We  have  now  many  railways  running  across  and  parallel  to  various 
thoroughfares,  and  the  noise  and  appearance  of  the  locomotive 
engine  has  become  familiar.  The  probability,  therefore,  of  a 
repetition  of  similar  circumstances  is  greatly  diminished,  and  the 
balance  augmented  on  the  side  of  public  advantage.     So  in  the  case 
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of  the  Sydney  trams,  we  observe  horses  moving  quietly  in  the 
presence  of  an  apparition  which,  did  it  appear  in  London,  would 
produce  a  panic  the  consequences  of  which  it  would  be  hard  to 
estimate.  Thus  the  legislature  may  be  justified,  in  considering 
whether  a  particular  state  of  things  shall  be  permitted,  in  consider-- 
iog  ultimate  results,  after  the  novelty  has  worn  off,  as  well  as  the 
immediate  effect. 

But  in  the  absence  of  such  special  permission,  the  protection 
afforded  to  individuals  engaged  in  dangerous  or  offensive  works  is, 
according  to  several  modem  decisions,  exceedingly  insecure,  how- 
ever important  those  works  may  be.  And  the  tendency  is  decidedly 
in  the  direction  of  increasing  Uie  restrictions  laid  upon  them.  In 
the  case  of  Bex  v.  Ru9sell  (6  B.  &  C.  566)  an  indictment  was  preferred 
against  a  wharf  owner  for  erecting  sUdths  in  a  navigable  river,  he 
not  having  had  special  authority  for  the  act.  The  judges,  who 
were  not  all  agreed,  held  this  much  in  common ;  that  the  mere  want 
of  a  previous  writ  of  ad  quod  damnum  was  not  in  itself  conclusive 
against  the  defendants.  Yet  the  Chief  Justice  (Lord  Tenterden) 
remarked  upon  the  desirability  of  a  man's  procuring  this  sanction 
before  taking  upon  himself  to  act  in  a  possibly  offensive  manner. 
Without  such  a  protection,  all  such  works  are  carried  on  at  the 
operator's  peril,  and  whether  public  advantage  should  be  allowed  to 
outweigh  public  inconvenience  constituted  the  point  of  difference  in 
the  above  case. 

Rex  V.  Russell  is  a  much  older  case  than  that  of  the  Atlomey 
General  v.  tAe  Mayor  of  Leeds  (39  L.  J.  Ch.  254).  In  this  case  it  was 
held  that  public  nuisances  cannot  be  tolerated  merely  upon  the 
ground  that  a  balance  of  convenience  is  on  the  side  of  permitting 
their  existence.  Nor  was  the  argument  admitted  that  the  case  of  a 
dispute  between  two  portions  of  the  community  differed  from  that 
of  a  private  individual.  Infringement  of  rights  is  a  breach  of  the 
law  whether  committed  by  individuals  or  by  aggregates. 

But  not  even  length  of  time  will  always  secure  the  individual 
from  interruption.  The  well-known  case  of  Sturges  v.  Bridgman  (i  i 
Ch.  D.  85a)  very  decidedly  lays  down  that  there  can  be  no  prescription 
acquired  to  make  noise  in  a  place  where,  though  never  so  long  con- 
tinued, no  person  had  previously  been  able  to  complain  of  it,  owing 
to  no  annoyance  having  been  caused.  And  in  the  argument  and 
judgment  in  that  case  it  was  pointed  out  that  a  person  wishing  to 
preserve  his  rights  inviolable,  could  do  so  by  securing  so  much 
ground  as  would  for  ever  prevent  his  occupation  from  becoming  a 
nuisance.  The  only  other  way  is  by  special  permission  from  lawful 
authority ;  not  necessarily  from  Parliament,  but  perhaps  from  some 
local  board  having  powers  to  grant  the  same. 

Y  2 
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And  with  respect  to  the  principles  upon  which  such  authority 
should  be  granted,  it  would  seem  evident  that  the  question  must 
turn  upon  one  of  paramount  public  good.  Two  of  the  judges  in 
Bex  v.  RuMell  held  that,  though  an  enterprise  be  started  with  the 
sole  idea  of  profiting  the  proprietors,  yet  the  public  benefit  which 
would  ensue  must  be  taken  into  consideration  in  deciding  upon  its 
lawfulness.  More  recent  cases  negative  this  proposition,  but  at  all 
events  public  benefit  is  considered  when  special  authority  is  applied 
for.  It  is  on  this  principle  that  railways  are  tolerated,  which  are, 
at  least  when  owned  by  private  corporations,  primarily  made  with 
a  view  to  personal  advantage.  And  it  was  justly  pointed  out  in 
Sturges  v.  Bridgman  that  a  considerable  disturbance  of  national  trade 
would  ensue,  were  it  possible  for  one  individual  to  stop  all  the  manu- 
factures of  a  particular  district  by  going  to  live  there.  Does  then  the 
over-ruling  of  Hole  v.  Barlotv  (4  C.  B.  N.  S.  334:  27  L.  J.  C.  P.  207) 
so  completely  put  aside  the  question  of  a  *  convenient'  locality, 
that  this  consideration  can  never  again  arise  in  deciding  a  case  ? 

Three  courses  are  at  present  open  to  those  who  wish  to  pursue 
lawful  occupations,  which  are  nevertheless  attended  with  unpleasant 
accompaniments. 

(i)  To  choose  a  spot  remote  from  human  habitation,  and  to 
trust  to  probabilities  to  be  left  undisturbed  till  a  prescriptive  right 
may  be  acquired. 

(2)  To  secure  so  much  land  to  one's  self  as  to  reduce  to  a  minimum 
the  possibility  of  the  occupation  becoming  an  annoyance. 

(3)  Where  possible,  to  obtain  special  permission  from  Parliament, 
or  some  minor  constituted  authority,  to  perform  the  act  desired. 

The  first  of  these  precautions  is  adopted  by  cemetery  companies, 
and  indeed,  the  law  compels  them  to  permit  no  interment  within 
100  yards  of  a  dwelling  (see  18  &  19  Vict.  c.  128).  But  as  there  is 
nothing  to  prevent  human  habitations  from  approaching  the  ground 
which  was  originally  sufficiently  remote  for  the  purpose,  the  security 
thus  provided  is  very  imperfect.  And  the  opinion  has  long  ago 
been  abandoned  that  a  nuisance  is  unassailable  if  only  it  were 
established  before  the  approach  of  the  parties  annoyed  thereby. 

The  second  precaution  might  be  attended  with  much  inconveni- 
ence. To  consider  again  the  case  of  a  cemetery  company.  Could 
such  a  corporation  secure  to  itself  so  much  land  that  it  could  always 
have  a  clear  margin  of  icx>  yards  between  its  burial  sites  and  Uie 
nearest  inhabited  house  ?  Were  it  possible  for  the  company  to  do 
this,  so  far  as  commercial  success  were  concerned^  how  far  would 
the  statutes  of  Mortmain  permit  such  a  proceeding  ?  And  private  in- 
dividuals would  in  many  cases  find  the  expense  of  procuring  so  wide 
a  reach  of  ground  such  as  to  render  nugatory  all  their  operations. 
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The  third  measure  is  that  which  is  taken  by  railway  companies, 
and  in  their  case  compulsorily.  And  this  seems  at  once  to  be  the 
safest  and  justest,  and,  were  we  more  familiar  with  it,  it  would  be 
the  most  obvious.  Lord  Tenterden  pointed  out  in  Rex  v.  Russell 
(6  B.  &  C.  600),  that  neglect  to  apply  for  such  special  permission 
furnishes  an  argument  against  the  propriety  of  one's  act,  and  inti- 
mates the  party's  apprehension  that  an  enquiry  may  be  unfavour- 
able to  his  views.  The  course  would  ensure  safety,  because  '  actus 
legis  nemini  facit  injuriam,'  and  there  are  cases  enough  besides 
that  of  Rew  v.  Pease^  to  show  that  whatever  be  properly  done  and 
with  permission  from  authority  may  be  done  without  fear  of  legal 
consequences.  And  it  would  be  just,  because,  before  permission  be 
granted,  due  consideration  would  be  taken  of  the  interests  of  all 
parties  affected,  and  compensation  where  possible  decreed  for  loss 
occasioned.  The  balance  would  be  adjusted  so  far  as  possible 
between  public  advantage  and  the  regrettable  but  inevitable  disturb- 
ance of  individual  benefit  which  a  new  order  of  things  cannot  fail 
to  produce. 

It  is  moreover  an  obvious  proposition,  that  the  older  and  more 
thickly  peopled  a  country,  the  greater  will  be  the  danger  of  a  par- 
ticular occupation  becoming  a  nuisance.  In  such  new  and  little- 
populated  countries  as  the  colonies  of  Australia,  probably  no  diffi- 
culty would  be  experienced  in  finding  a  suitable  spot  for  any 
desirable  occupation,  however  noisy  or  otherwise  offensive.  But 
the  case  is  vastly  different  in  England.  The  rapidly-increasing 
population  of  an  already  over-inhabited  country  is  daily  becoming 
a  more  perplexing  question  to  political  economists.  And  side  by 
side  with  this  population  we  have  our  great  collieries  and  factories 
which  occupy  space,  render  air  and  water  impure,  and  emit  discor- 
dant noises  night  and  day.  To  stop  the  works  in  question  would 
ruin  the  trade  of  the  country.  Their  continuance  must  in  some 
way  be  reconciled  with  the  rights  of  the  surrounding  inhabitants. 
Notwithstanding  the  decision  of  Bamford  v.  Tumley  (31  L.  J.  Q.  B. 
286)  the  question  of  a  suitable  spot  for  important  but  unsavoury 
operations  would  seem  to  be  one  necessary  to  consider.  It  is  indeed 
recognised  in  the  dictum  (propounded  in  Sturges  v.  Bridgman  and 
elsewhere)  that  what  would  be  a  nuisance  in  one  place  is  not  neces- 
sarily so  in  another.  But  does  this  sufficiently  protect  the  manu- 
facturer? It  is  at  all  events  held  that  a  new  operator  may  be 
restrained  from  emptying  his  refuse  into  a  stream  which  older 
ones  had  acquired  a  prescriptive  right  of  polluting  (see  Woody.Waud^ 
3  Exch.  77Ji).  Could  a  manufacturer  be  equally  restrained  from 
adding  to  noise  or  smoke  who  chooses  a  site  for  his  works  in  a 
locality  already  devoted  to  similar  purposes  ?    According  to  present 
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LATE  in  the  Session  of  last  year  the  Lord  Chancellor  introduced 
into  the  House  of  Lords  a  Bill  '  for  repealing  certain  enact- 
ments relating  to  Escheators  and  the  procedure  in  cases  of  Escheat ; 
and  for  regulating  the  procedure  in  such  cases.'  The  Bill  appears  to 
have  passed  through  both  Houses  almost  without  debate,  though  it 
did  not  escape  the  nearly  inevitable  'block'  in  the  Lower  House. 
At  the  instance  of  the  Attorney-General,  considerable  additions 
were  made  in  Committee  of  the  House  of  Commons,  and  the  Bill 
eventually  passed  into  law  as  the  Escheat  (Procedure)  Act,  1887 
(50  &  51  Vict,  c  53), 

A  Memorandum,  which  was  issued  with  the  BUI,  gives  the  key 
to  its  real  object,  and,  at  the  same  time,  to  some  of  its  main  defects. 
*  Since  the  abolition  of  feudal  tenures,'  says  the  Memorandum,  ^  the 
enactments  relating  to  escheat  and  escheators  have  lost  their 
general  importance.  With  a  view  to  the  preparation  of  a  new 
edition  of  the  Revised  Statutes,  it  is  proposed  to  repeal  these  enact- 
ments.' Similar  Acts  dealing  with  the  law  relating  to  the  office  of 
sheriff  and  of  coroner  have  been  passed  for  the  same  object  at  the 
instance  of  the  Statute  Law  Revision  Committee.  It  was  hardly 
to  be  expected  that  much  improvement  should  be  effected  in  the 
law  of  escheat  by  a  Bill  promoted  by  persons  not  interested  in  that 
branch  of  the  law  and  for  purposes  entirely  foreign  to  it.  It  is, 
therefore,  scarcely  a  matter  for  surprise  that,  in  the  attempt  to 
reduce  the  bulk  of  the  Statute  Book,  the  law  of  escheat  shall  not 
have  been  greatly  the  gainer.  The  Act  under  consideration  repeals 
eleven  statutes  enacted  between  the  years  1300  and  1548,  and  has 
thereby  effected  a  saving  of  about  sixteen  pages  for  the  new  edition 
of  the  Revised  Statutes.  A  few  old  statutes  relating  to  escheats 
have  been  left  untouched,  and  on  what  principle  the  eleven  repealed 
have  been  selected  from  among  the  others  it  would  be  difficult  to 
say.  It  can  hardly  be  that  the  former  statutes  do  not  fall  within 
the  scope  of  the  Act.  Though  it  is  evident  from  the  title  and 
from  the  recital  in  the  preamble  that  the  Act  was  intended  to  deal 
only  with  the  practice  in  cases  of  escheat,  some  of  the  statutes 
repealed  are  concerned  with  questions  of  law,  and  define  carefully 
the  rights  of  the  subject  against  the  Crown.  It  would  be  a  mis- 
take, too,  to  suppose  that  the  Acts  repealed  are  those,  and  those 
only,  that  in  the  changed  circumstances  of  our  time  have  become 
obBolete. 
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Perhaps  no  enactment  of  the  Session  of  1887  could  furnish  a 
better  illustration  of  the  unfortunate  manner  in  which  our  laws  are 
passed.  The  subject  of  escheat  is  a  small  one,  and  with  some 
care  all  necessary  provisions  relating  to  it  might  have  been 
included  in  a  Consolidation  Act  of  very  moderate  size.  All  the  old 
statutes  might  then  have  been  repealed,  and,  for  ordinary  purposes, 
it  would  have  become  unnecessary  to  turn  to  the  legislation  of  50x5 
years  ago.  No  one  can  doubt  that  infinitely  greater  service  would 
have  been  rendered  by  such  a  re-casting  of  the  form  of  the  law  as 
to  make  it  intelligible  and  accessible  to  every  inquirer,  than 
by  merely  sweeping  away  *  certain '  enactments,  and  leaving  others 
to  stand,  to  the  confusion  of  the  student  of  this  portion  of  the  law. 
But  a  consolidation  or  codifying  Act  would  have  required  much 
thought  and  pains  in  the  preparation,  and,  no  doubt,  was  iu>t 
the  work  for  which  the  Statute  Law  Committee  was  appointed. 
The  interest  of  that  body  in  the  law  of  escheat  extended  to  this 
(and  no  further),  that  a  saving  of  sixteen  pages  in  the  Statute 
Book  could  be  effected  by  a  repealing  Act,  and  a  repealing  Act  was 
consequently  put  forward.  It  was  not,  apparently,  untU  some 
weeks  after  the  Bill  had  been  introduced  into  Parliament  that  it 
occurred  to  somebody  that  the  Acts  proposed  to  be  repealed  laid 
down  some  principles  of  law  that  were  by  no  means  obsolete,  and 
that  certain  of  these  would  require  re-enacting.  Important  addi- 
tions were  therefore  made  to  the  Bill,  and  one  of  the  statutes  was 
omitted  from  the  Schedule  of  repeals  in  Committee  of  the  Lower 
House.  By  this  means  the  Bill  attained  the  heterogeneous  character 
which  it  has  retained  as  an  Act.  Its  faults  are  to  be  attributed,  not 
to  the  defective  machinery  for  passing  Bills  through  Parliament, 
but  to  haste  in  the  conception  and  drafting  of  the  Bill.  There  is  no 
good  reason  why  a  Bill,  dealing  with  a  non-controversial  subject, 
should  not  be  presented  to  Parliament  in  a  complete  condition. 
The  effect  of  every  clause  ought  to  have  been  carefully  weighed 
beforehand,  and  every  case  within  the  scope  of  the  Bill  provided  for, 
as  far  as  practicable.  Work  of  this  kind,  it  must  be  repeated, 
cannot  be  expected  from  a  body  appointed  for  other  purposes,  like 
the  Statute  Law  Committee,  or  from  any  lawyer  or  parliamentary 
draughtsman  who  is  not  an  expert  in  the  particular  branch  of  law 
dealt  with ;  but  it  may  not  be  out  of  place  to  say  here  that  such 
specimens  of  legislation  as  the  Escheat  (Procedure)  Act,  1887, 
show  the  pressing  necessity  for  the  appointment  of  some  commission 
or  other  permanent  body  authorised  to  deal  with  the  form  and 
expression  as  well  as  with  the  mere  bulk  of  our  statute  law. 

The  Act  consists  of  three  sections  in  all,  the  first  giving  the  short 
title.     Section  2  gives  (sub-section  1 )  power  to  the  Lord  Chancellor, 
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with  the  assent  of  the  Treasuiy,  to  make  rules  for  ih^  procedure  on 
and  incidental  to  and  consequential  on  the  holding  of  inquiries  into 
the  title  of  Her  Majesty  in  right  of  the  Crown,  or  the  title  of  the 
Duke  of  Cornwall,  to  any  real  estate  or  any  interest  therein,  in 
cases  of  escheat  or  alleged  escheat,  whether  in  relation  to  the  Crown 
or  otherwise,  or  the  holding  of  any  inquest  of  office,  not  otherwise 
regulated  by  law.  (2)  Such  rules  are  to  provide  that  an  inquisition 
touching  real  estate  shall  find  of  whom  the  real  estate  was  held,  and 
that  every  inquisition  shall  be  forthwith  returned  into  the  Central 
Office  of  the  Supreme  Court  of  Judicature,  and  that  every  person 
aggrieved  by  any  such  inquisition  shall  be  entitled  to  traverse  the 
same,  or  to  object  thereto  in  such  manner  as  may  be  from  time  to 
time  directed  by  rules  of  Court.  (3)  Subject  to  the  provisions  of 
Section  6  of 'The  Intestates  Estates  Act,  1884,'  no  grant  shall  be 
made  of  any  real  estate  alleged  to  be  escheated,  until  after  the 
inquisition  finding  the  title  thereto  has  been  returned  to  the  Central 
Office.  (4)  An  inquisition  shall  not  prejudice  any  rights  which,  at 
the  time  of  the  death  of  the  person  that  led  to  the  inquisition,  were 
vested  in  some  other  person.  (5)  If  the  inquisition  does  not  find 
of  whom  the  real  estate  was  held,  any  person  aggrieved  shall  be 
entitled  to  obtain  from  the  High  Court  an  order  for  the  taking  of 
another  inquisition.  (6)  The  Act  is  to  apply  with  certain  modifi- 
cations to  inquiries  into  the  title  of  Her  Majesty  in  right  of  her 
Duchy  of  Lancaster.  (7)  All  rules  are  to  be  laid  before  Parlia- 
ment within  a  certain  time  after  they  are  made,  and  are  to  be 
judicially  noticed  and  have  effect  as  if  enacted  by  the  Act. 

The  provision  in  sub-section  a  that  the  inquisition  shall  find  of 
whom  the  real  estate  was  held  is  perhaps  in  form  a  matter  of  pro- 
cedure, but  in  substance  it  involves  an  important  question  of  law. 
Instances  still  occur  from  time  to  time  in  which  escheats  are 
claimed  by  the  lord  of  a  manor  or  other  private  person  entitled  to 
the  immediate  seignory,  and  the  finding  by  the  jury  at  the  inquest 
determines,  subject  to  the  right  of  traverse  or  to  the  issue  of  a 
melius  inquirendum,  the  question  whether  the  Crown  or  a  mesne  lord 
is  entitled.  Again,  it  is  provided  that  every  person  aggrieved  by 
an  inquisition  shall  be  entitled  to  traverse  the  same.  The  substantial 
effect  of  this  part  of  the  clause  is  to  confer  on  persons  having  any 
claim  a  right  to  institute  proceedings  against  the  person  in  whose 
favour  the  office  has  been  found,  and  it  can  hardly  be  contended 
that  the  words  extend  only  to  a  regulation  of  the  form  of  the 
proceedings  to  be  taken.  It  is  not  clear  whether  this  sub-section 
has  the  effect  of  entitling  the  Crown  to  traverse  an  inquisition 
when  the  finding  is  against  the  Crown.  The  words  are  probably 
sufficient  to  extend  to  the  Crown  if  taken  in  their  ordinary  signifi- 
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cation  and  by  themselves ;  and  no  doubt  the  Queen  is  a '  person '  in 
one  sense  (Jessel,  M.R.,  In  re  Mercer  and  Moore^  14  Ch.  D.  295).  But 
the  difficulty  is  that  this  clause  was  probably  intended  to  take 
the  place  of  some  of  the  repealed  enactments  giving  a  right  of 
traverse,  and  under  the  old  law  it  is  clear  that  the  Grown  cannot 
traverse  as  the  subject  can,  but,  if  dissatisfied  with  the  result  of  an 
inquest  of  office,  must  direct  the  taking  of  a  further  inquisition.  It 
is  to  be  regretted  that  the  intention  of  the  framers  of  the  Act  has 
not  been  more  clearly  expressed. 

Sub-section  3  re-enacts  a  principle  of  law  that  was  formerly 
considered  to  be  of  great  constitutional  importance.  Grievous 
complaii^ts  were  firom  time  to  time  made  of  the  conduct  of  the 
king's  escheators  in  seizing  lands  without  the  authority  of  an  office 
found  for  the  king,  and  of  the  king's  ministers  in  causing  grants  of 
such  lands  to  be  made  without  office  found  and  so  depriving  the 
person  lawfully  entitled  thereto  of  an  opportunity  of  tendering 
a  traverse,  and  four  of  the  statutes  now  repealed  (8  Hen.  VI.  c.  16 ; 
18  Hen.  VL  c.  6 ;  i  Hen.  VHL  c.  8 ;  and  i  Hen.  VIH.  c.  10)  were 
particularly  directed  against  this  evil.  More  will  be  said  on  this 
subject  in  a  subsequent  part  of  the  paper. 

Sub-section  5  appears  to  have  been  enacted  in  substitution  for  a 
section  (numbered  5  in  the  Bev.  Stat.)  of  one  of  the  repealed  Acts, 

2  &  3  Edw.  VI.  c.  8,  which  provided  that  where  any  inquisition 
or  office  should  be  founden  by  these  words  or  like  Q^uod  de  quo  vel  de 
quibtis  tenementa  praedicta  tenentnr  Juratoret  praedicti  ignorant^  or  else 
founden  holden  of  the  king  joer  quae  servitia  ignorant  or  such  like,  it 
should  not  be  taken  for  any  immediate  tenure  of  the  king  in  capile, 
but  in  such  cases  a  melius  inquirendum  was  to  be  awarded.  An 
inquisition  not  finding  of  whom  the  lands  are  holden  is  in  sub- 
stance the  same  as  one  finding  the  ignorance  expressly  {Doe  v. 
Red/em,  12  East,  115).  It  is,  however,  laid  down  that  the  melius 
inquirendum  is  grantable  only  on  the  part  of  the  Crown,  and  that 
the  proper  remedy  of  the  subject  is  by  way  of  traverse  ( Exp,  BoberU^ 

3  Atk.  6).  'If  the  office  be  foun4  against  the  king,  a  melius  inqui^ 
rendum,  or  further  inquiry  under  the  former  commission,  may  be 
awarded  for  the  king '  (Chitty's  Prerogatives,  258).  The  language 
of  this  sub-section  may  possibly  be  taken  as  extending  the  remedy 
by  melius  inquirendum  or  by  procedure  analogous  thereto,  to  a  lord 
of  the  manor  or  other  private  person  entitled  to  the  immediate 
seignory.  But  it  is  doubtful  whether  this  procedure  can  be  applied 
as  against  the  Crown,  and  whatever  be  the  proper  construction  of 
this  sub-section,  it  will  probably  not  work  any  considerable  change 
in  practice. 

The  tliird  and  last  section  of  the  Act  repeals  the  Acts  mentioned 
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in  ihe  Schedule  to  the  extent  therein  mentioned,  and  after  providing 
that  this  repeal  shall  not  affect  anything  done  before  the  commence- 
ment of  the  Act,  or  then  pending,  goes  on  as  follows : — *  Except 
so  far  as  may  be  otherwise  directed  by  rules  under  this  Act,  any 
procedure  or  practice  heretofore  in  use  under  the  provisions  of  any 
Act  hereby  repealed  or  otherwise  may  be  used  as  if  this  Act  had 
not  been  passed.'  A  more  unfortunate  course  could  hardly  have 
been  adopted,  though  this  clause  throws  great  light  on  the  methods 
of  legislation  in  England.  A  practice  in  use  under  the  provisions 
of  an  Act  of  Parliament  must,  it  is  submitted,  be  interpreted  and 
controlled  by  reference  to  that  Act,  and  if,  therefore,  a  question 
arises  as  to  the  validity  or  extent  of  the  practice,  it  will  be  necessary 
to  turn  to  the  Act.  The  result  in  the  present  case  is  that  while,  in 
so  many  words,  the  Acts  are  declared  to  be  repealed,  the  practical 
effect  of  the  clause  quoted  above  may  be  to  keep  them  in  force, 
and  the  student  may  still  be  put  to  the  inconvenience  of  having  to 
refer  to  Acts  of  Parliament  that,  on  account  of  their  so-called  repeal, 
are  altogether  omitted  from  collections  of  the  statutes,  or  are  not 
set  out  at  length. 

The  power  given  by  the  Act  to  make  rules  for  regulating  the 
procedure  in  cases  of  escheat  may  be  of  considerable  service.  It  is 
the  belief  of  the  writer  that  considerable  changes  in  the  mode  of 
finding  the  title  of  the  Crown  to  escheated  lands  might  be  made 
with  advantage,  and  some  of  these  will  be  mentioned  at  the 
conclusion  of  this  paper. 

The  conception  of  escheat  is  inseparably  connected  with  the  idea 
of  tenure.  It  proceeds  upon  the  assumption  that  all  lands  in  the 
occupation  of  a  tenant  are  held  of  some  superior  under  certain  con- 
ditions, by  virtue  of  an  original  grant.  The. tenant  is  not  the 
owner  of  the  land,  but  only  of  an  estate  in  the  land,  and  upon  the 
determination  of  this  estate,  the  feud  falls  back  into  the  lord's  hands 
by  a  termination  of  the  tenure.  '  When  there  is  no  longer  any 
tenant,  the  land  returns,  by  reason  of  tenure,  to  the  lotd  by  whom, 
or  by  whose  predecessors  in  title,  the  tenure  was  created '  (A.  0.  of 
Ontario  v.  Mercer,  8  App.  Cas.  77  a).  The  nature  of  title  by  escheat 
has  been  much  disputed.  According  to  the  point  of  view  from 
which  it  has  been  regarded,  writers  have  called  it  a  species  of 
reversion,  a  purchase  and  a  descent.  Strictly  speaking,  it  comes 
under  none  of  these  denominations.  There  cannot,  in  the  usual 
and  proper  sense  of  the  term,  be  a  reversion  expectant  upon  an 
estate  in  fee  simple.  It  is  said  to  partake  of  the  nature  of  a 
purchase  because  some  act  of  the  lord  is  requisite  to  perfect  his 
title,  and  the  actual  possession  of  the  land  cannot  be  gained  till  he 
enters,  or  (before  3  &  4  Will.  IV.  c.  27.  s.  36)  till  he  brought  his  writ 
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of  escheat.  But  Mr.  Hargrave  points  out  (Co.  Litt.  18  b.  n.)  that  the 
lord's  title  to  take  possession  commences  immediately  on  the  want 
of  a  tenant  and  is  vested  in  him  by  mere  act  of  law,  though  he 
must  do  some  act  to  put  himself  into  the  actual  possession.  To  con- 
sider escheat,  again,  as  a  title  by  descent,  implies  an  entire  miscon- 
ception of  its  nature.  The  lord  does  not  take  (as  has  been  often 
inaccurately  said  from  Glanvill  downwards)  as  uUimus  Aaeres^  by 
way  of  succession  or  inheritance  from  the  last  tenant.  The  lord 
does  not  take  as  heir,  but  because  there  are  no  heirs.  The  tenant's 
estate  (subject  to  any  charges  upon  it  which  he  may  have  created) 
has  come  to  an  end,  and  the  lord  is  in  by  his  own  right. 

In  Burgess  v.  JFAeale,  1  Eden,  191,  Sir  Thomas  Clarke,  M.R.,  drew 
a  distinction  between  a  reversion  in  default  of  heirs,  and  an  escheat, 
where  there  was  an  heir  and  by  civil  law  impediment  he  could  not 
take.  *  The  reverter  took  place  when  the  grant  expired  naturally, 
and  the  heirs  failed  in  length  of  time.  In  case  of  escheat^  it  was  cut 
off  by  civil  law  impediment,  and  was  an  accidental  determination 
of  it.'  This  seems  to  agree  with  Lord  Coke's  statement  that  an 
escheat  is  a  casual  profit,  quod  accidit  domino  ex  eventu  et  ex  insperato 
(Co.  Litt.  92  b).  The  term  was  also  once  applied  to  other  property 
which  fell  to  tiie  lord,  *  by  chance  and  unlooked  for/  as  trees  blown 
down,  &c.  In  course  of  time,  however,  the  lord's  right  to  have  the 
land  returned  on  the  expiration  of  the  grant  as  a  so-called  reversion 
was  confounded  with  his  right  on  the  determination  of  the  tenure 
upon  some  unforeseen  contingency,  and  in  both  cases  alike  the  right 
was  called  an  escheat. 

In  order  to  conve^r  a  correct  idea  of  this  branch  of  law,  it  cannot 
be  too  often  insisted  that  an  escheat  is  in  its  nature  an  incident 
of  tenure.  It  is  the  more  necessary  to  keep  this  origin  of  the  con- 
ception in  view  from  the  fact  that  it  has  been  ignored  or  misunder- 
stood in  many  of  the  authorities,  and  things  having  no  connection 
with  the  relations  of  lord  and  tenant  have  been  classed  among 
escheats.  An  escheat,  it  must  be  remembered,  never  falls  to  the 
king,  as  such,  but  goes  always  to  the  lord  of  the  fee.  Great  con- 
fusion still  exists  on  this  point,  arising  from  the  fact  that  mesne 
lords  are  now  seldom  found,  and  that  the  Crown  is  commonly 
entitled  as  the  immediate  lord.  The  title  of  the  Crown  to  escheats 
is  entirely  based  upon  the  feudal  idea  that  all  land  is  held  of  some 
superior,  and  that,  where  no  badge  of  tenure  can  be  traced,  the  land 
is  to  be  considered  as  held  immediately,  as  well  as  ultimately,  of 
the  Crown.  The  king  is  lord  paramount,  and  where  no  intermediate 
lord  appears  to  claim,  all  tenants  are  assumed  to  hold  of  him  directly 
by  service  of  mere  fealty.  The  distinction  which  exists  between  the 
cases  in  which  the  lord  takes  lands  as  lord  paramount,  and  those  in 
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which  ho  takes  by  virtue  of  his  royal  prerogative,  has  not  always  been 
kept  in  view.  A  reference  to  the  old  law  of  forfeiture  for  crime  may 
make  the  matter  clearer.  A  person  attainted  for  felony  or  petit 
treason  was  deprived  of  all  his  lands,  and  these  went  to  the  lord  of 
the  fee  as  an  escheat,  subject  to  the  king's  day,  year  and  waste.  But 
if  the  crime  were  high  treason,  the  king,  as  representing  the  injured 
state,  had  the  land  by  forfeiture,  of  whomsoever  it  was  held,  and  not 
in  respect  of  any  escheat  by  reason  of  any  seignory  (z  Inst.  64). 
These  forfeitures  of  traitors  were  given  to  the  king  by  the  common 
law,  and  did  not  depend  upon  the  law  of  feuds  or  tenures,  and  the 
distinction  was  recognised  and  continued  in  the  Statute  of  Treasons, 
25  Edw.  III.  St.  5,  c.  a.  It  has  been  asserted  by  some  writers  that 
lands  coming  to  the  lord's  hands  on  the  tenant's  attainder  for  felony 
cannot  properly  be  called  escheats,  and  they  are  said  to  be  more 
correctly  called  forfeitures  (see  Scriven  on  Copyholds,  4th  ed.  631). 
It  is,  however,  submitted  that  since  the  lord  in  this  case  takes  by 
reason  of  tenure,  or  rather  of  the  extinction  of  tenure,  the  term 
escheat  is  properly  employed,  and  that  the  term  forfeiture  should  be 
restricted  to  those  cases  in  which  the  lands  of  the  offender  passed 
to  the  king  in  his  sovereign  capacity.  The  operation  of  attainder 
for  felony  was  greatly  narrowed  by  54  Geo.  III.  c.  145,  and  was 
entirely  abolished  by  the  Felony  Act,  1870,  33  &  34  Vict.  c.  23. 
The  matter  is  therefore  now  of  little  importance,  though  the  Act  of 
1870  does  not  operate  retrospectively. 

There  were  other  cases  where  lands  became  vested  in  the 
Crown  by  prerogative  right  in  which  the  same  confusion  with  rights 
depending  upon  tenure  may  be  noticed.  Thus  an  alien  might  pur- 
chase, but  was  by  law  incapable  of  holding  lands  by  purchase.  On 
such  a  purchase  being  made,  the  king  by  his  prerogative  became 
entitled  to  the  lands,  and  this  right  has  often  been  called  an  escheat. 
But  upon  examination  it  will  be  found  to  differ  from  an  escheat 
much  in  the  same  way  as  a  forfeiture,  in  the  strict  sense,  differs. 
The  king,  and  not  the  mesne  lord,  was  entitled  to  the  alien  s  lands 
of  whomsoever  they  were  held.  And  yet  this  right  was  not  to  be 
considered  as  accruing  in  consequence  of  a  penalty  or  forfeiture, 
but  as  arising  merely  from  the  policy  of  the  law  (A.  O.  v.  Dupleisis^ 
2  Yes.  287).  Another  case  mentioned  in  some  of  the  older  statutes 
and  books  is  that  of  the  Terrae  Normannorum.  After  the  separation 
of  Normandy  from  England,  the  King  of  France  seised  the  lands 
which  the  English  held  in  Normandy,  and  the  King  of  England  in 
like  manner  seised  the  lands  which  the  Normans  held  in  England. 
Land  so  seised  was  said  to  be  the  king  s  escheat  of  Normandy, 
and  was  not  regarded  as  a  common  escheat, '  for  it  cometh  to  the  king 
by  reason  of  his  person  and  crowne  *  {Hiparaves  caaey  2  Inst.  64)1^ 
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The  Normans  were  considered  to  be  public  enemies,  and  the  king, 
as  the  representative  of  the  State,  became  entitled  to  their  lands  as 
forfeitures.  The  terminology  employed  by  Spelman  is  not  free 
from  ambiguity.  Escheats  are  by  him  divided  into  Regal  and 
Feudal.  'Regal,'  says  he,  *are  those  obventions  and  forfeitures 
which  belong  generally  to  kings,  by  the  ancient  right  of  their 
crowns  and  supreme  dignity.  Feodal  are  those  which  accrue  to 
every  feodal  lord,  as  well  as  to  the  king,  by  reason  of  his  seignory ' 
(Feuds  and  Tenures,  ch.  23).  The  en-or  in  speaking  of  royal  escheats 
is  noted  by  Sir  Martin  Wright,  who  points  out  (Tenures,  p.  1 17)  that 
such  lands  or  tenements  as  are  not  held  immediately  of  the  king 
and  yet  happen  to  him  upon  the  commission  of  any  treason,  are  not 
escheats  but  forfeitures. 

When  the  feudal  system  flourished  in  full  vigour  in  this  country, 
the  causes  of  escheat  were  numerous,  and  this  incident  of  tenure  was 
a  source  of  considerable  profit  to  the  lord.  Besides  the  failure  of  an 
heir  who  could  inherit  and  the  commission  of  felony,  the  tenant 
might  do  many  acts  which  let  in  the  lord  to  claim  the  land  as  an 
escheat.  Thus  the  heir  originally  took  by  purchase  and  inde« 
pendently  of  the  ancestor  to  whom  the  grant  was  made,  and  any 
attempt  to  alien  the  land  made  by  either  the  grantee  or  the  heir 
operated  as  a  cause  of  seisure  by  the  lord.  By  the  time  of  Bracton 
the  heir  was  held  to  take  by  descent,  and  a  power  of  alienation, 
with  the  leave  of  the  lord,  was  introduced.  Cases  of  escheat  still 
arose  through  the  efforts  of  the  tenants  to  alien  without  obtaining 
the  lord's  licence,  but,  as  to  tenants  in  capite,  it  was  provided  by 
I  £dw.  in.  0. 12,  that  in  such  cases  the  king  should  not  hold  the 
lands  as  forfeit,  but  that  a  reasonable  fine  should  be  taken.  The 
next  step  in  favour  of  the  tenant  was  a  practice  which  arose  of 
making  a  larger  grant,  i.e.  to  him,  his  heirs,  and  assigns.  This 
enabled  the  tenant  to  alien  without  licence,  but  so  only  that  the 
lord  was  not  prejudiced  by  a  lessening  of  the  service  rendered.  In 
course  of  time  the  mention  of  assigns  became  unnecessary,  and 
liberty  of  alienation  was  allowed  where  the  grant  was  only  to  the 
tenant  and  his  heirs.  Logic  demanded  that  one  further  step  should 
be  taken.  As  the  tenant  had  the  power  to  defeat  the  lord  s  right  to 
an  escheat  by  any  mode  of  alienation,  he  ought  consequently  to  have 
every  inferior  power.  The  lord  accordingly  was  held,  on  taking  by 
escheat,  to  be  liable  to  the  incumbrances  created  by  the  last  tenant. 
Alienation  in  mortmain  to  religious  houses  was  more  stringently 
forbidden,  since  lands  so  given  continued  in  unchangeable  per- 
petuity without  descending  to  an  heir,  and  therefore  never  produced 
the  casualties  of  escheat  and  other  feudal  incidents.  This  form  of 
alienation  was  forbidden  by  Magna  Carta  (c.  36),  and  lands  so  given 
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were  to  accrue  to  the  lord  of  the  fee.  It  became  the  practice  for  a 
person  wishing  to  make  a  grant  in  mortmain  to  apply  for  the  king's 
licence  to  do  so,  and  thereupon  an  inquisition  ad  quod  damnum  was 
taken  in  pursuance  of  a  writ  directed  to  the  escheator,  in  order  to 
ascertain  what  loss  of  feudal  profits  would  be  sustained  by  the 
Crown  or  other  lord  of  the  fee,  if  the  grant  should  be  sanctioned. 
If  the  tenant  erected  crosses  upon  his  houses  or  tenements  in  preju- 
dice of  his  lord  that  he  might  claim  the  privilege  of  the  Hospitalers^ 
to  defend  himself  against  his  lord^  he  forfeited  his  tenancy  (Co.  Litt. 
92  b).  Outlawry  had  the  same  effect  in  entitling  the  lord  by  escheat, 
as  an  attainder  for  felony,  and  escheat  or  forfeiture  consequent 
upon  outlawry  is  not  affected  by  33  &  34  Vict.  c.  23.  GlanviU 
gives  another  case: — Si  quae  mulier^  ut  haeres  alicujus  in  custodiam 
domini  sui  devenerit^  si  de  corpare  sua  forisfeeerity  haereditas  sua  domino 
suo  pro  delicto  ipsius  remanet  escaeta  (Lib.  VII.  c.  17). 

Changes  in  the  law  of  inheritance  and  descent  have  also  greatly 
decreased  the  occasions  of  escheat.  Thus  the  doctrine  of  corruption 
of  blood  in  consequence  of  attainder  for  treason  or  felony  not  only 
made  the  person  attainted  incapable  himself  of  inheriting,  or  trans- 
mitting his  own  property  by  heirship,  but  also  obstructed  the 
descent  of  lands  or  tenements  to  his  posterity,  in  all  cases  where 
they  were  obliged  to  derive  their  title  through  him  from  any 
remoter  ancestor.  Lands,  again,  would  before  3  &  4  Will.  IV. 
0. 106  (which  also  abolished  the  above-mentioned  effect  of  attainder) 
have  escheated  rather  than  have  ascended  from  son  to  father 
(haereditas  quidem  nunquam  naturaliter  ascendit),  or  rather  than  have 
devolved  on  any  kinsman,  however  near,  related  only  by  the  half 
blood.  Further,  the  estate  was  never  allowed  to  go  to  the  maternal 
line  after  having  once  gone  to  collaterals  ex  parte  patema.  And, 
lastly,  down  to  the  year  1859  {7,2  &  o,^  Vict.  c.  35,  s.  19)  an 
escheat  would  have  taken  place  on  the  death  of  the  person  last 
entitled  to  land,  if  no  heir  of  the  blood  of  the  purchaser  were  in 
existence,  although  the  last  owner  might  have  left  a  person  related 
to  him  by  consanguinity  and  able  to  take  as  heir.  Under  the  feudal 
system,  again,  the  tenant  had  no  power  to  defeat  the  lord's  rights 
by  a  devise  of  his  lands  by  will.  But  liberty  of  testamentary 
alienation  gradually  arose,  and  the  occasions  of  escheat  became 
much  fewer  on  this  account. 

On  the  other  hand,  under  the  provisions  of  some  modem  statutes 
property  will  now  escheat  in  cases  where  formerly  no  escheat 
would  have  occurred.  The  Bankruptcy  Act,  1869,  for  instance, 
enacted  (sec.  ^3)  that  certain  property  disclaimed  by  the  trustee  in 
bankruptcy  should  revert  to  the  person  entitled  on  the  determina- 
tion of  the  estate  or  interest  of  the  bankrupt.    In  re  Mercer  and 
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Moore^  14  Ch.  D.  287,  where  freehold  property,  subject  to  an  equitable 
charge,  had  been  disclaimed  by  the  trustee  of  the  mortgagor,  Jessel, 
M.R.,  was  of  opinion  that  the  Crown  was  entitled.  '  There  is  no 
person  literally  entitled  upon  the  determination  of  the  freehold  to 
take  except  the  Crown.  If  a  freehold  estate  comes  to  an  end  by 
death  without  an  heir,  or  by  attainder,  it  goes  back  to  the  Crown 
on  the  principle  that  all  freehold  estate  originally  came  from  the 
Crown,  and  that  where  there  is  no  one  entitled  to  the  freehold 
estate  by  law,  it  reverts  to  the  Crown.  If  this  [section]  means 
literally  the  determination  of  the  estate  anyhow,  it  may  determine 
by  bankruptcy  as  well  as  by  attainder,  and  then  literally  this 
section  would  seem  to  give  it  to  the  Crown.'  The  Master  of  the 
Rolls  probably  meant  that  the  lord  of  the  fee  was  entitled,  but  con- 
sidered the  probability  of  a  mesne  lord  coming  between  the  tenant 
and  the  Crown  so  remote  as  to  be  capable  of  being  disregarded  until 
some  such  claim  were  put  forward.  The  wording  of  sec.  55  (2)  of 
the  Bankruptcy  Act,  1883,  is  different,  and  it  remains  to  be  seen 
whether  the  Court  will  put  a  like  construction  upon  it.  But  in  any 
case  property  disclaimed  is  not  likely  to  prove  a  very  valuable 
acquisition.  A  more  important  occasion  of  escheat  is  to  be  found  in 
sec.  4  of  the  Intestates  Estates  Act,  1884,  which  will  be  presently 
referred  to. 

All  lands  and  tenements  held  in  socage  (and  formerly  lands  held 
by  knight  service),  whether  of  the  king  or  of  a  subject,  are  liable  to 
escheat.  So  also  are  shares  in  the  New  Eiver  Company  (Savall 
V.  New  River  Co.,  3  De  0.  &  S.  394).  The  feudal  fiction  of  an 
original  grant  was,  however,  kept  up  by  the  condition  that  the 
estate  or  benefit  escheating  must  have  been  capable  of  being  granted, 
and  therefore  there  was  no  escheat  at  common  law  of  possibilities, 
or  conditions  strictly  so  called,  or  rights  of  action,  which  could  not 
be  granted.  From  the  nature  of  an  escheat,  too,  it  follows  that  it 
must  be  of  the  entire  fee ;  therefore  an  estate  tail  does  not  escheat, 
but  the  land  goes  to  the  person  in  reversion,  unless  the  tenant  in 
tail  has  also  the  reversion  in  fee  in  him,  for,  in  that  case,  the  whole 
estate  will  escheat.  An  estate  in  reversion  or  remainder  is  subject 
to  the  ordinary  law  of  escheat,  and  it  is  submitted  that  the  lord  may 
at  once  establish  his  title  thereto  without  waiting  until  it  becomes  an 
estate  in  possession.  The  old  Saxon  tenure  of  gavelkind  retained 
many  of  the  characteristics  of  Anglo-Saxon  law,  and  among  others 
an  immunity  from  escheat  on  the  attainder  of  the  tenant  for  felony, 
though  both  before  and  after  the  Conquest  gavelkind  lands  were 
liable  to  forfeiture  for  treason.  It  is  often  said  that  copyholds  do 
not  escheat  to  the  Crown,  but  to  the  lord  of  the  manor.  But  the. 
term  escheat  can  only  be  applied  in  a  loose  and  inaccurate  manner 
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to  copyholds  which  are  held '  at  the  will  of  the  lord  according  to  the 
custom  of  the  manor.'  The  freehold  remains  in  the  lord,  and  upon 
the  death  of  the  tenant  intestate  and  without  an  heir,  his  interest 
falls  into  the  fee  and  is  extinguished,  unless  a  regrant  is  made.  The 
better  opinion  seems  to  be  that  customary  freeholds,  which  are  held 
not  at  the  will  of  the  lord,  but  according  to  the  custom  of  the  manor, 
stand  on  the  same  footing,  though  here  the  freehold  is  sometimes 
in  the  tenant.  The  principle  that  money  directed  to  be  laid  out 
in  the  purchase  of  land  is  to  be  considered  as  real  estate,  will  not 
be  applied  by  a  Court  of  equity  for  the  benefit  of  the  Crown  or  a 
mesne  lord,  claiming  by  escheat.  It  has  been  broadly  asserted 
that  the  Crown  comes  under  no  head  of  equity  (Lord  Lough- 
borough in  Jf  alter  v.  Uenne,  2  Ves.  jr.  184)  and  cannot,  therefore, 
call  for  the  conversion  to  be  effected.  A  stronger  objection  to  the 
claim  of  the  lord  is  pointed  out  by  Mr.  Lewin  (Law  of  Trusts,  8th 
ed.  940),  who  says  that  in  such  a  case  there  can,  as  a  general  rule, 
be  no  claim  for  an  escheat  by  any  one,  since,  until  the  land  is  actually 
purchased,  it  is  uncertain  who  will  fill  the  character  of  lord.  1ji 
Walker  v.  Denne,  it  seems  to  have  been  assumed  that  the  Crown 
would  be  the  lord.  As  escheat  is  said  to  be  a  consequence  and  fruit 
of  tenure,  the  principle  was  only  applied,  under  the  old  law,  to 
whatever  lay  in  tenure.  Thus  a  rent-charge,  rent-seek,  right  of 
common,  fair,  market,  free  warren,  corody,  or  any  kind  of  inherit- 
ance that  is  not  holden,  would  not  have  escheated  on  the  death 
without  heir  and  intestate  of  the  person  last  entitled,  but  would 
have  become  extinct.  An  alteration  of  the  law  has  been  made  by 
section  4  of  the  Intestates  Estates  Act,  1884  (47  &  48  Vict.  c.  71), 
which  extends  the  law  of  escheat  to  any  estate  or  interest,  whether 
legal  or  equitable,  in  any  incorporeal  hereditament.  It  is  believed 
that  no  case  of  a  claim  under  the  Act,  by  the  Crown  or  a  mesne 
lord,  to  an  escheated  incorporeal  hereditament  has  yet  come  before 
the  Courts,  and  it  is  apprehended  that  considerable  difficulty  may 
arise  in  the  working  of  this  attempt  to  impose  an  incident  of  feudal 
tenure  upon  property  which  is  not  held  of  any  lord,  mesne  or  para- 
mount In  a  case  which  will  presently  be  referred  to  more  at 
large,  it  was  decided  that  a  trust  estate  did  not  escheat  on  the  death 
of  the  cesfui  que  trust  without  heirs,  but  that  the  trustee,  in  such  a 
case,  might  continue  to  hold  the  land  in  the  absence  of  any  person 
able  to  establish  a  claim.  An  use  before  the  Statute  27  Hen.  VIII. 
c.  10,  was  not  liable  to  escheat  because  it  did  not  lie  in  tenure,  and 
trusts  followed,  for  this  purpose,  the  old  law  of  uses.  The  same 
section,  however,  of  the  Intestates  Estates  Act  enacts  that  any  equit- 
able estate  or  interest  in  any  corporeal  hereditament,  whether 
devised  to  trustees  or  not,  shall  escheat  as  if  it  were  a  legal  estate. 
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It  has  been  said  that  there  cannot  properly  be  a  reversion  expectant 
upon  the  determination  of  an  estate  in  fee  simple.  In  the  case, 
however,  of  a  grant  of  landiS  to  a  corporation  and  its  successors,  it 
is  laid  down  that  upon  the  dissolution  of  the  corporation,  there  shall 
be  no  escheat  of  the  land,  but  that  it  shall  revert  to  the  donor,  by 
virtue,  says  Lord  Coke  (Co.  Litt.  13  b),  of  a  condition  annexed  by 
law  to  every  such  grant.  It  may,  however,  be  doubted  whether 
this  exception  would  now  be  upheld  in  a  Court  of  law.  Cases 
may  arise,  too,  under  settlements,  in  which,  on  the  death  of  the 
person  last  entitled,  intestate  and  without  heirs,  the  lands  will  not 
escheat,  although  the  whole  estate  of  the  settlor  appears  to  have 
been  divested  by  the  deed.  The  provision  that  equitable  estates 
shall  be  subject  to  escheat  will  not  give  the  lord  a  claim,  for  it  is* 
held  that  in  such  case  the  settlor  only  intended  to  exclude  himself 
in  favour  of  certain  specified  persons,  and  when  these  no  longer 
exist,  a  resulting  trust  is  raised  by  construction  of  equity  in  favour 
of  the  settlor. 

The  position  of  the  lord  taking  by  escheat  with  regard  to  the 
escheated  property  is  not  in  all  respeets  the  same  as  that  of  a  person 
taking  by  grant,  devise  or  descent.  The  lord  comes  in  by  title- 
paramount:  his  estate  is  quite  independent  of  the  estate  of  the- 
tenant  which  has  expired.  He  comes  to  the  estate  in  the  posiy 
according  to  the  old  technical  phraseology ;  that  is  to  say,  by  a  title 
paramount  that  of  the  person  on  whose  death  without  heir  the  right 
of  escheat  attaches.  His  independence  of  the  estate  of  the  last 
tenant  is  attended  with  peculiar  consequences,  which  may  work 
either  in  his  favour  or  to  his  disadvantage.  Thus  it  is  laid  down' 
that  the  lord  by  escheat  shall  have  the  rent  reserved  on  a  lease  by 
the  tenant,  but  he  cannot  re-enter  for  condition  broken,  because  he- 
has  no  privity  with  the  lessor.  The  right  of  distraining  for  the  rent 
is  in  the  lord,  not  as  heir,  but  as  incident  to  his  reversion.  Again, 
for  the  purpose  of  binding  the  lord  in  escheat,  deeds  have  been  held 
good  against  him  that  would  have  been  void  or  voidable  in  other 
respects,  as  a  feoffinent  of  an  infant  with  livery.  The  lord  will  also 
take  subject  to  any  incumbrances  created  by  the  last  tenant,  because 
the  power  of  creating  lesser  estates  is  incident  to  a  fee  simple,  and 
an  exercise  of  that  power  is  therefore  binding  on  the  lord.  Thus  if 
the  last  tenant  had  granted  a  rent  or  demised  the  land  for  a  term  of 
years,  by  way  of  mortgage  or  otherwise,  these  partial  alienations' 
will  bind  the  lord.  So  the  incidents  of  dower  and  curtesy  may 
attach  to  the  land  in  derogation  of  the  lord's  right.  The  lord  is 
sometimes  prejudicially  affected,  not  only  by  the  act  of  the  last 
tenant  or  by  rules  of  law  annexing  incidents  to  the  tenant's  estate, 
but  by  statutory  enactment  impressing  certain  qualities  upon  the 

z  2 


3S0  The  Law  Quarterly  Review.  [No.  XV; 

land  itself.  Thus  in  Evans  v.  Brawn^  5  Beav.  114,  it  was  held  that 
under  Romilly's  Act,  3  &  4  Will.  IV.  c.  104,  lands  coming  to  the 
lord  by  escheat  were  assets  in  his  hands  for  the  payment  of  the 
debts  of  the  last  tenant.  This  Act,  however,  would  probably  be  , 
held  not  to  apply  where  the  escheat  is  to  the  Crown,  as  the  Crown 
is  not  expressly  named  in  it.  The  reason  that  the  lord  taking  by 
escheat  is  subject  to  incumbrances  in  general  is  that  they  are  annexed 
to  the  possession  of  the  land  without  respect  to  any  privity ;  but  the 
lord  is  not  subject  to  any  incumbrances  annexed  to  the  privity  of 
estate.  A  trust,  for  instance,  is  only  a  personal  confidence  between 
the  trustee  and  the  eesiui  qve  trust,  and  such  confidence  is  a  privity 
confined  to  them.  On  the  death  of  the  trustee,  therefore,  intestate 
and  heirless,  an  escheat  took  place,  and  after  considerable  conflict  of 
views,  it  was  the  better  opinion  that  the  lord  took  the  land  freed 
from  the  trust,  and  from  any  obligation  to  the  cestui  que  trust.  The 
same  result  took  place  where  a  mortgage  in  fee  had  been  made, 
and  the  mortgagee  died  intestate  and  without  heirs.  But  it  was 
naturally  thought  to  be  inequitable  that  any  benefit  should  be 
taken  by  the  lord  when  a  merely  technical  escheat  of  this  kind 
took  place,  and  various  statutes  were  passed  to  mitigate  or  obviate 
such  an  inconvenient  result.  By  39  &  40  Geo.  III.  0.  88,  s.  12, 
and  59  Geo.  III.  c  94,  the  king  is  empowered  to  direct,  by  warrant 
under  the  sign  manual,  the  execution  of  any  trusts  or  purposes  to 
which  lands  coming  to  him  by  escheat  may  have  been  directed  to 
be  applied,  or  to  grant  such  lands  to  trustees  for  that  purpose. 
These  Acts  do  not,  of  course,  affect  a  mesne  lord  to  whom  an 
escheat  has  fallen,  but  by  13  &  14  Vict.  c.  60  (which  repeals 
II  Geo.  IV.  and  i  WiU.  IV.  c.  60;  4  &  5  Will.  IV.  c  o.^,  s.  2; 
and  I  &  2  Vict.  c.  69,  whereby  similar  provisions  were  made) 
the  Court  is  empowered,  where  a  trustee  has  died  intestate  and 
without  an  heir  and  in  certain  oases  where  a  mortgagee  has 
died  without  an  heir,  to  make  an  order  vesting  the  lands  in 
such  person,  in  such  manner,  and  for  such  estate  as  it  shall 
direct. 

The  famous  case  of  Burgess  v.  Wkeate,  1  Eden,  177,  decided  in 
1759,  deserves  attention  for  more  than  one  reason.  After  a  pro- 
tracted course  of  litigation  extending  over  eighteen  years,  the  suit 
was  finally  decided  by  the  Lord  Keeper,  Sir  Robert  Henley  (after- 
wards Baron  Henley  and  Earl  of  Northington),  with  the  assistance 
of  Lord  Mansfield,  C.J.,  and  the  Master  of  the  Rolls,  Sir  Thomas 
Clarke.  Shortly  stated,  the  question  was  this.  A,  being  seised  in 
fee,  conveys  to  a  trustee  to  hold  to  such  uses  as  he  might  appoint. 
He  makes  no  appointment  and  dies  without  leaving  any  heir  capable 
of  inheriting.    To  whom  does  the  land  belong  ?    An  information  was 
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filed  by  the  Attomey-Oeneral  on  behalf  of  the  Crown,  insisting  that 
the  trustee  had  no  beneficial  interest,  and  that  in  default  of  appoint^ 
ment  or  heirs,  the  trustee  held  for  the  king's  benefit  and  ought  to 
convey  to  the  use  of  the  king.  The  Court,  after  elaborate  argu- 
ment, was  divided  in  opinion,  the  Lord  Keeper  and  the  Master  of 
the  Rolls  holding  that  there  was  no  escheat  to  the  Crown,  while  the 
Lord  Chief  Justice  was  of  a  contrary  opinion.  The  judgment  of 
the  majority  of  the  Court  proceeded  upon  the  ground  that  the  right 
of  escheat  is  not  founded  on  the  want  of  an  heir,  but  of  a  tenant  to 
perform  the  services.  Where  there  is  a  legal  tenant  in  possession 
neither  the  Crown  nor  a  lord  can  enter  or  seise ;  the  right  to  the 
service  of  the  tenant  in  possession  being  all  that  the  Crown  or 
a  lord  can  of  right  require.  The  fact  that  the  tenant  had  no 
beneficial  interest,  but  was  a  mere  trustee,  was  held  to  make  no 
difference.  *  The  transmutation  to  a  trustee  is  the  same  in  its  con- 
sequences as  the  transmutation  of  possession  without  a  trust ;  it 
conveys  to  the  trustee  the  legal  burthens,  and  it  invests  the  trustee 
with  the  legal  privileges.'  The  Court  carefully  abstained  from 
saying  that  the  estate  belonged  to  the  trustee,  and  put  his  right  only 
on  the  negative  ground  that  where  the  plaintiff*  has  no  right,  the 
defendant  may  hold  till  a  better  right  appears.  Sir  Thomas  Clarke, 
indeed,  intimated  that  if  it  were  necessary  for  the  trustee  to  come 
into  a  Court  of  equity  in  order  actively  to  assert  his  right,  he  would 
receive  no  assistance  from  the  Court,  and  the  same  view  was  taken 
by  Lord  Loughborough  in  Williams  v.  Lord  Lansdaley  3  Ves.  752. 
F^tically  the  property,  in  cases  of  this  kind,  was  without  an 
owner,  and  the  right  of  the  trustee  could  not  well  be  put  higher 
than  a  right  of  occupancy  which  might,  by  lapse  of  time,  become 
the  foundation  of  a  legal  title.  If  the  trustee  had  the  legal  estate 
and  was  in  possession  of  the  property,  a  Court  of  equity  would  not 
interfere  with  such  possession  by  ordering  a  conveyance  of  the  legal 
estate,  at  the  instance  of  any  one  except  a  claimant  through  the 
creator  of  the  trust.  To  use  the  old-fashioned  phraseology,  the 
Court  would  not  grant  a  subpoena  against  the  feoffee  for  any  who 
was  not  in  privity  with  the  feoffor ;  and,  therefore,  the  Crown,  not 
claiming  in  any  privity,  could  not  have  a  subpoena.  The  contention 
that  the  Crown  stood  in  the  place  of  the  cestui  que  trust  and  in  some 
sort  of  fiduciary  relation  to  the  trustee,  was  rejected  by  the  Lord 
Keeper.  *  My  objection,'  said  he, '  to  the  claim  in  the  information 
is,  that  it  is  for  the  execution  of  a  trust  that  does  not  exist.  Where 
there  is  a  trust,  it  should  be  considered  in  this  Court  as  the  real 
estate,  between  the  cestui  que  trust  and  the  trustee,  and  all  claiming 
by  or  under  them ;  and  the  trustee  should  take  no  beneficial  interest 
that  the  cestui  que  trust  can  enjoy ;  but  for  my  own  part,  I  know  no 
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instance  where  this  Court  ever  permitted  the  creation  of  a  trust  to 
affect  the  right  of  a  third  person,'  The  argument  of  the  two 
Equity  judges  who  formed  the  majority  of  the  Court  was  designed 
to  show  that  at  law  there  could  be  no  escheat  while  there  was  a 
tenant  de  jnre^  that  in  equity  there  was  none  while  trusts  were 
called  uses,  and  that  trusts  and  uses  were  essentially  the  same. 
The  doctrine  of  equitable  escheat  that  it  was  attempted  to  set  up, 
was  disapproved  of,  and  the  case  may  be  taken  to  have  decided 
that  where  there  was  no  escheat  at  law  there  could  be  none  in 
equity. 

No  better  illustration  could  be  given  of  the  feudal  basis  on  which 
our  land  laws  rest  than  this  case  of  Burgess  v.  Wkeate.  No  pei'son 
with  a  shadow  of  a  claim  to  the  beneficial  enjoyment  of  the  property 
was  in  existence,  and  yet  the  Crown  was  not  allowed  to  take  as 
lord  paramount  for  the  technical  reason  that  a  legal  tenant  was 
found  in  the  trustee.  Lord  Mansfield,  indeed,  attempted  in  a 
vigorous  judgment  to  establish  the  right  of  the  Crown  by  fixing  on 
trusts  the  feudal  incident  of  an  escheat.  Trusts  in  England,  he 
argued,  under  the  name  of  uses,  began,  as  they  did  at  Rome,  under 
no  other  security  than  the  trustee's  faith,  and  it  was  not  until  Lord 
Nottingham  held  the  great  seal  that  they  were  placed  on  a  true 
foundation.  By  steadily  pursuing  trusts  from  plain  principles,  and 
by  some  assistance  from  the  legislature,  a  noble,  rational  and  uniform 
system  of  law  had  been  raised ;  trusts  were  made  to  answer  the 
exigencies  of  families  and  all  other  purposes  without  producing  one 
inconvenience,  fraud,  or  private  mischief  which  the  Statute  of  Henry 
Vni  meant  to  avoid.  The  forum  where  they  were  adjudged  was  the 
only  difference  between  trusts  and  legal  estates ;  cestui  que  trust  was 
actually  and  absolutely  seised  of  the  freehold  in  consideration  of 
a  court  of  equity ;  and  therefore  the  legal  consequences  of  an  actual 
seisin  of  a  freehold  should  follow  for  the  benefit  of  one  in  the  post. 
This  reasoning  was  said  by  the  Lord  Keeper  to  be  very  great  and 
noble  and  very  equitably  intentioned,  but  it  seems  to  be  fairly  open 
to  his  criticism  that  a  decision  on  such  grounds  would  be  jus  dare, 
not  jus  dicere.  Lord  Mansfield  was  upon  firmer  ground  when  he 
argued  that  the  exclusion  of  the  trustee  from  all  benefit  was  surely 
in  the  contemplation  of  the  parties ;  that  it  could  never  have  been 
intended  that  he  should  hold  to  other  purposes  than  on  the  trusts ; 
%nd  that  the  least  analogy  to  any  legal  right  ought  to  be  preferred 
to  the  trustee,  who  was  the  mere  form  and  instrument  of 
conveyance. 

Burgess  v.  Wheaie  has  always  remained  the  leading  case  upon  this 
point  of  the  law  of  escheat,  though  it  can  scarcely  be  said  to  have 
been  a  case  of  first  impression.     Sir  Oeorge  Sand's  case,  %  Freem.  1 29, 
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decided  (in  1669)  that  there  was  no  escheat  of  lands  on  the 
attainder  of  ce$tvi  que  trust  for  felony,  for  escheat  was  only  ob 
defectum  tenentis,  and  in  this  case  the  king  or  lord  had  his  tenant  as 
before,  namely,  the  feoifee  in  trust,  who  was  to  be  attendant  for  the 
services  to  the  king  or  lord.  This  case  was  much  relied  on  in 
Burgesi  v.  Wheate,  and  was  followed  by  the  Court.  Still,  Burgess  v. 
Wheate  was  elaborately  argued  as  a  question  of  principle,  and  the 
luminous  judgments  delivered  by  the  three  great  lawyers  who 
formed  the  Court  will  always  be  studied  with  profit  by  the  student 
of  legal  history.  The  principle  there  established  has  been  carried 
to  a  greater  extent  in  some  modem  cases.  Henchman  v.  A,  (?.,  3  M. 
and  K.  485,  was  decided  in  1834.  A  testator  devised  copyhold 
land  in  fee  upon  condition  that  the  devisee  should  pay  £aooo  to 
testator's  executor,  to  be  applied,  after  payment  of  debts  and  legacies, 
to  charitable  purposes.  The  testator  died  without  leaving  any 
customary  heir  or  next  of  kin.  It  was  held  by  Lord  Brougham 
that  the  proportion  of  the  £2000,  which  was  void  by  the  Mortmain 
Act,  was  to  be  considered  as  real  estate  undisposed  of,  and  that  the 
devisee,  and  not  the  Crown,  was  entitled  to  it.  Whether  this 
decision  was  correct  or  not  may  be  open  to  doubt,  but  there  is  no 
question  that  the  judgment  was  couched  in  singularly  infelicitous 
terms,  and  some  reference  will  shortly  be  made  to  it.  In  1844  the 
case  of  Taylor  v.  Haygarth^  14  Sim.  8,  came  before  Shadwell,  V.  C. 
A  testatrix  devised  real  estate  to  trustees  in  trust  to  sell  the  same 
immediately  after  her  deaths  and  to  stand  possessed  of  the  proceeds 
in  trust  for  such  persons  as  she  should  direct  by  a  codicil.  She 
made  no  codicil,  and  died  without  leaving  any  heir.  After  her 
death  the  trustees  sold  the  real  estate,  and  it  was  held  that  they 
were  entitled  to  the  proceeds  for  their  own  benefit.  The  principle 
was  applied  in  1853  to  the  case  of  a  mortgage  in  Beale  v.  Symands, 
16  Beav.  406.  In  that  case  Lord  Bomilly,  M.  R.,  held  that  where  a 
person  made  a  mortgage  in  fee  and  died  intestate  and  without  heirs, 
the  equity  of  redemption  did  not  escheat  to  the  Crown,  but  belonged 
to  the  mortgagee,  subject  to  the  mortgagor's  debts.  It  is  to  be 
remarked  that  the  three  cases  last  cited  go  further  than  Burgess  v. 
Wheate^  and  state  in  terms  that  the  devisee,  the  trustee  or  the  mort* 
gagee  was  entitled  to  the  land,  that  it  belonged  to  him.  The  distinc* 
tion  is  not  a  mere  refinement  of  expression,  and  might  have  been  of 
considerable  importance  had  the  Intestates  Estates  Act,  1884,  not 
been  passed. 

But  although  Burgess  v.  Wheate  has  been  often  followed,  its 
authority  was  long  considered  doubtful  by  the  profession,  and  was 
never  definitely  established.  The  great  weight  of  Lord  Mansfield's 
authority  was  against  it  from  the  beginning.    The  claim  of  the 
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Crown,  it  is  to  be  noted,  was  based  solely  upon  the  feudal  in- 
cident of  escheat.  '  A  better  ground  in  favour  of  the  claim  of 
the  Crown  might  perhaps  have  been  found,  by  resorting  to  its 
acknowledged  prerogative  of  being  entitled  to  the  bona  vacantia,  or 
every  species  of  property  of  which  no  owner  is  discoverable'  (Mr. 
Butler  s  note,  Co.  litt.  191  a).  The  case  of  Middleton  v.  Spicer^  1  Bro. 
Ch.  Rep.  201  (1783)  was  upon  the  claim  of  the  Crown  to  all  pro- 
perty to  which  there  is  no  other  claimant.  The  king,  argued  the 
Attomey-Qeneral  (Lord  Loughborough),  is  owner  of  everything 
which  hss  no  other  owner.  In  that  case,  a  man  died  possessed  of 
leasehold  property  which  he  ordered  to  be  sold  and  the  money  paid 
to  a  charity.  The  statute  of  Mortmain  prevented  the  charity  from 
taking.  A  legacy  was  given  to  the  executor,  and  there  were  no 
next  of  kin.  It  was  held  that  the  executor  was  a  trustee  for  the 
Crown.  It  is  true  that  the  estate  in  this  case  was  personal  pro- 
perty, and  that  a  distinction  may  be  made  on  that  ground.  But 
Lord  Thurlow  in  his  judgment  said  he  did  not  see  how  the  case  was 
distinguishable  in  principle  from  BurgeM  v.  IFheate.  Where  there 
was  a  trustee  the  general  rule  of  the  Court  was  that  he  could  have 
no  other  title.  The  argument  of  the  defect  of  a  tenant  seemed  to 
be  a  scanty  one.  The  executor  having  a  legacy  bequeathed  to  him 
and  being  clearly  a  trustee,  could  not,  by  any  possibility,  take  any 
beneficial  interest  In  Viscount  Downe  v.  Morris,  3  Hare  394  (1844), 
the  lord  of  a  manor  taking  by  escheat,  on  the  death  of  a  tenant 
without  heirs,  the  fee  simple  of  lands  holden  of  the  manor,  but  sub- 
ject to  a  demise  by  way  of  mortgage  for  a  term  of  years  created  by 
the  tenant,  was  held  entitled  in  equity  as  against  the  mortgagee 
to  redeem  the  term.  In  a  careful  judgment,  Wigram,  V.  C,  con- 
tested the  proposition  that  a  subpoena  would  in  no  case  lie  for  the 
lord  by  escheat  in  assertion  of  a  mei-e  equitable  title  ;  or,  in  other 
words,  that  the  Court  could  only  have  regard  to  the  dry  legal  rights 
of  the  parties.  '  It  is  one  thing,'  said  the  Yice-Chancellor, '  to  say 
that  where  the  tenant  has  aliened  his  whole  estate  at  law  and 
thereby  ceased  to  be  tenant,  there  shall  be  no  escheat  on  his  death 
without  heirs ;  and  another  to  say  that  the  lord,  taking  lands  by 
escheat,  is  bound  by  an  alienation  of  the  tenant  for  a  term  of  years 
further  or  otherwise  than  the  tenant  himself  was  bound.'  The 
doctrine  that  the  Crown  comes  under  no  head  of  equity,  and  that  it 
cannot  enforce  any  equitable  right  whatever,  was  also  condemned 
by  Lord  Romilly,  M.R.,  in  Barrow  v.  JFadUn,  24  Beav.  i  (1857),  where 
it  was  decided  that  a  trust  of  real  estate  created  in  favour  of  an 
alien,  would  be  enforced  for  the  benefit  of  the  Crown.  The  devise 
being  valid,  and  there  being  a  cestui  que  trust  who  could  take  but 
not  hold,  the  Crown  became  entitled  beneficially,  and  not  the  trustee 
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or  heir  at  law.  It  is  true  that  in  cases  of  alienage  the  Crown  took 
by  prerogative,  and  the  feudal  rules  applied  to  escheats  had  no 
application,  but  all  the  cases  on  escheat  were  reviewed  by  the 
Master  of  the  Bolk,  who  criticised  BurgeM  v.  Wheate  unfavourably, 
though  he  had  followed  it  four  years  before  in  Beale  v.  Symonds, 
'  The  question  there  decided/  said  he, '  may  possibly  be  considered 
as  not  finally  concluded,  if  it  should  ever  come  again  to  be  con- 
sidered.' Adverting  to  the  want  of  title  in  the  trustee,  Lord 
Bomilly  said  that,  as  it  seemed  there  was  no  one  having  any  right 
to  the  land,  it  would  be  difficult  to  hold  that  the  Crown  would  not 
be  entitled  to  take  it  as  a  vacant  possession.  Cases  were  enume- 
rated in  which  the  right  of  the  Crown  to  enforce  a  trust  of  personal 
estate  had  been  established,  and  the  learned  judge  expressed  him- 
self unable  to  comprehend  any  distinction  between  such  cases 
and  the  case  of  a  trust  of  land.  It  is  known  that  the  late  Sir 
George  Jessel  entertained  an  opinion  that  Burgeon  v.  Wheaie  was 
not  rightly  decided,  and  in  Sharp  v.  St.  Saueeur^  7  Ch.  App.  35  a,  he 
stated  in  argument  that  that  case,  if  necessary,  might  well  be  ques- 
tioned. In  an  opinion  written  when  at  the  bar  in  1872,  the  late 
Master  of  the  Bolls  said  : — '  I  have  long  considered  that  on  principle 
the  Crown  was  entitled  to  equitable  estates  as  hona  vacantia.  Burgess 
V.  Wheaf-e  has  been  long  followed  as  if  it  decided  that  the  Crown  had 
no  title  at  all,  although  the  only  point  really  discussed  and  decided 
by  the  judgment  was  that  the  Crown  had  no  title  by  escheat.'  In 
a  case  already  referred  to  {Henchman  v.  A.  G,),  Lord  Brougham  dis- 
missed almost  without  consideration  the  argument  that  the  Crown 
could  take  real  estate  by  prerogative,  as  distinct  from  escheat. 
'  The  Grown  has  no  such  prerogative ;  it  may  take  personalty  as 
bona  vacantia^  but  real  estate  it  can  never  take  unless  by  escheat. 
Such  a  prerogative  is  contrary  to  the  plainest  and  most  funda- 
mental principles  governing  English  tenures.'  The  learned  Chan- 
cellor appears  to  have  entirely  overlooked  the  case  of  alienage  in 
which  the  Crown  constantly  took  real  estate  by  prerogative,  and 
also  the  king's  undoubted  prerogative  as  univereud  occupant,  by 
virtue  of  which  he  is  entitled  to  all  derelict  lands.  See  Exp. 
Lord  Owydir  and  another^  4  Madd.  281.  The  contention  that  bona 
vacantia  were  matters  of  a  purely  personal  nature  was  also  advanced 
in  argument  in  Taylor  v.  Haygarth. 

After  a  struggling  existence  of  a  century  and  a  quarter,  the  prin- 
ciple of  Burgess  v.  Wheate  was  reversed  by  statutory  enactment  in 
1884.  Section  4  of  the  Intestates  Estates  Act,  as  already  men- 
tioned, applies  the  law  of  escheat  to  incorporeal  hereditaments  and 
to  equitable  estates  in  corporeal  hereditaments.  The  section  is 
not  retrospective,  and  the  old  law  will  therefore  continue  to  be  of 
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importance  for  some  time  to  come.  It  is  submitted  that  this  is  for 
many  reasons  an  unsatisfactory  mode  of  settling  the  question.  The 
difficulty  of  applying  the  feudal  incident  of  escheat  to  things  not 
lying  in  tenure  has  been  already  noticed.  Then  there  was  no 
reason  why  the  mesne  lord  should  have  the  equitable  interest  of  an 
heirless  man  any  more  than  the  trustee.  It  would  have  been  a 
better  course,  on  the  contrary,  to  apply  to  equitable  as  well  as  to 
legal  estates  the  recommendation  of  the  Real  Property  Commis- 
sioners (Third  Report,  1832),  that  in  all  cases  on  failure  of  heirs  and 
devisees,  land  of  freehold  tenure,  unless  where  a  quit-rent  was 
actually  payable  to  some  person  as  immediate  lord,  should  escheat 
to  the  Crown.  The  loss  of  the  contingent  benefit,  it  was  said,  could 
not  be  felt  by  any  intermediate  lord,  the  chance  being  so  remote 
that  it  did  not  admit  of  being  valued.  But,  it  is  submitted,  the 
true  solution  of  the  question  is  entirely  independent  of  the  law  of 
escheat,  and  is  to  be  sought  in  a  judicious  extension  of  the  pre- 
rogatives of  the  Crown.  What  was  wanted  was  an  Act  giving 
validity  to  the  proposition  that  the  Crown  is  .entitled  to  all  pro- 
perty, real  as  well  as  personal,  and  whether  the  estate  or  interest  is 
legal  or  equitable,  that  may  be  without  any  capable  owner,  whether 
there  is  or  not  any  person  in  possession,  by  claim  of  right  or  other- 
wise. Where  the  possession  is  vacant  there  is  no  doubt  the  Crown  is 
entitled.  By  the  common  law,  it  is  said  (Gilb.  Exch.  no),  where 
lands  belong  to  nobody,  the  king  s  officers  may  enter,  because  by 
the  law  the  land  is  in  the  Crown :  for  the  law  entitles  him  [the 
king]  where  the  property  is  in  no  man. 

Where  a  person  seised  of  lands  in  fee  dies  intestate  and  without 
heirs,  and  no  mesne  lord  is  proved  to  exist,  the  right  of  escheat  at 
once  accrues  to  the  Crown,  and  the  title  and  possession  are  cast 
upon  the  king  at  common  law.  Notwithstanding  the  doubts 
expressed  by  Lord  EUenborough  (12  East,  109, 1 10),  it  is  believed  to 
be  the  better  opinion  that  an  inquest  of  office  b  only  a  proceeding 
to  ascertain  the  title  of  the  Crown  by  escheat,  and  not  an  essential 
condition  to  the  vesting  of  such  title,  *  or  else  the  freehold  should 
be  in  suspense,  which  may  not  be  *  (Staunf.  Prerog.  54  a).  But  the 
law  vests  in  the  king  nothing  more  than  a  bare  right,  and  no  ben^ 
ficial  enjoyment  of  the  property  can  in  general  be  had  until  after 
office  found.  It  is  laid  down  that  the  king's  title  must  appear  of 
record :  *  and  this  was  a  part  of  the  liberty  of  England  that  the 
king's  officers  might  not  enter  upon  other  men's  possessions,  till  the 
jury  had  found  the  king  s  title '  (Gilb.  Exch.  109).  In  all  cases 
where  a  common  person  cannot  have  a  possession,  neither  in  deed 
nor  in  law,  without  an  entry^  the  king  cannot  have  it  without  an 
office  or  other  record.     This  principle,  it  is  believed,  is  not  affected 
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by  22  fe  23  Vict.  c.  21,  8.  25,  which  relates  to  rights  of  r^-entry, 
though  the  contrary  is  stated  in  3  St.  Com,  694,  loth  ed.  When 
the  limits  of  the  prerogative  were  much  less  accurately  defined  than 
they  now  are,  the  interposition  of  such  a  barrier  between  the  sub* 
ject  and  the  Crown  may  well  have  been  necessary.  It  had  become 
the  practice  of  the  Crown,  in  very  early  times,  to  make  grants  of 
escheated  and  forfeited  lands,  sometimes  before  office  found,  and  at 
other  times  before  returning  the  inquisition  into  Chancery  or  the 
Exchequer.  By  this  means  any  true  owner  of  the  land  was  de- 
prived of  the  opportunity  of  contesting  the  title  of  the  Crown.  Two 
statutes  were  passed  to  remedy  this  grievance,  8  Hen.  YI.  c.  16  and 
18  Hen.  YL  c.  6,  by  the  first  of  which  it  was  enacted  that  the  Crown 
should  not  lease  lands  seised  upon  inquest  before  escheators  or 
commissioners  until  a  month  after  the  return  of  the  inquest,  unless 
to  persons  tendering  a  traverse  and  disclosing  e,  prifoa  facie  right. 
The  second  statute  provided  that  no  grant  of  such  lands  should  be 
made  by  the  king  by  Letters  Patent  (then  the  only  mode  of  grant) 
until  office  found  and  returned,  if  the  king's  title  were  not  of  record ; 
nor  within  the  month  after  such  return,  unless  to  the  traverser. 
The  king's  title  may  appear  in  some  other  shape  of  record,  as  in 
the  case  of  his  known  tenants  in  capite,  and  an  office  is  then 
unnecessary  to  enable  the  Crown  to  make  a  valid  grant  or  lease. 
This  case  is  probably  not  affected  by  section  2  (3)  of  the  Escheat 
(Procedure)  Act,  1887..  But  the  instances  in  which  the  Crown 
may  seise  and  dispose  of  lands  without  a  previous  finding  of  its 
title  by  inquisition,  are  believed  to  be  very  few,  and  in  practice  an 
office  of  Instruction  would  always  be  taken. 

An  inquisition  or  inquest  of  office  is  defined  to  be  an  inquiry 
made  by  the  king's  officer,  his  sheriff,  coroner  or  escheator,  virtute 
officii  or  by  writ  sent  to  him  for  that  purpose,  or  by  commissioners 
specially  appointed,  by  means  of  a  jury  either  consisting  of  twelve, 
or  less  or  more,  concerning  any  matter  relating  to  the  king's  title 
to  possession  of  lands  or  tenements,  goods  or  chattels.  Manning 
says  (Exch.  Prac.  87)  that  the  jury  must  now  consist  of  twelve. 
Since  the  practical  abandonment  of  the  prerogative  relating  to 
wreck  and  the  almost  entire  abolition  of  forfeitures  for  offences, 
inquests  of  office  have  been  seldom  resorted  to  except  in  cases  of 
alleged  escheat  of  lands,  though  it  is  possible  that  it  may  still  be 
necessary  to  resort  to  this  procedure  in  a  case  of  treasure  trove, 
where  difficulty  is  experienced  in  following  or  obtaining  possession 
of  the  treasure.  The  procedure  by  inquisition  was  introduced  by 
the  Normans  at  the  Conquest,  and  steadily  superseded  the  old 
purely  verbal  procedure.  It  soon  developed  into  the  possessory 
and  petitory  actions  of  real  property  law,  and  contained  the  begin- 
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nings  of  the  modem  jury  system.  The  procedure  to  entitle  the 
king  to  some  possession  has  continued  to  bear  the  original  name, 
and  still  adheres  closely  to  the  original  form.  While  military  tenures 
were  in  existence,  inquests  of  office  were  more  frequently  employed 
than  at  present ;  for  upon  the  death  of  every  of  the  king's  tenants 
an  inquest  of  office,  called  an  inquintio  post  mortem^  was  held,  to 
inquire  of  what  lands  he  died  seised,  who  was  his  heir  and  of  what 
age,  in  order  to  entitle  the  king  to  his  marriage,  relief,  primer  seisin 
or  other  feudal  advantages,  as  well  as  to  a  possible  escheat.  There 
were  two  sorts  of  offices,  one  of  Intituling  and  another  of  Instruction, 
The  former  issued  in  cases  where  an  office  is  necessary  to  entitle  the 
king^  and  the  commission  for  taking  it  always  issued  out  of  Chan- 
cery under  the  great  seal,  as  the  king  cannot  take  but  by  matter  of 
record.  Even  where  the  king  was  entitled  of  record  in  some  other 
way,  an  office  was  always  taken  before  seisure,  for  the  better 
instruction  of  the  king  s  officer  and  in  favour  of  the  subject,  that 
the  king  might  not  enter  upon  or  seise  any  man's  possessions  upon 
bare  surmises  without  the  intervention  of  a  jury.  The  office  in 
this  case  was  called  an  office  of  Instruction,  and  was  taken  by 
virtue  of  a  writ  issuing  from  the  Court  of  Exchequer,  or,  where  the 
lands  were  under  the  value  of  £$  per  annum,  the  king's  escheator 
might  have  held  an  inquisition  of  his  own  accord  and  virtute 
officii. 

The  effect  of  an  office  found  for  the  king  is  to  put  him  in  imme- 
diate possession,  without  the  trouble  of  a  formal  entry,  provided 
the  subject  in  a  like  case  would  have  had  a  right  to  enter.  If  the 
possession  were  not  vacant  at  the  time  of  the  office  found,  the  king 
must  enter  or  seise  by  his  officer  before  the  possession  in  deed  shall 
be  judged  in  him.  It  is  a  general  rule  that  in  all  cases  where  a 
common  person  cannot  enter,  but  is  driven  to  his  action,  there  the 
king  cannot  have  the  possession  but  by  like  action,  or  by  scire 
faciasy  or  information  of  intrusion.  After  office  found  the  king  is 
entitled  to  receive  all  the  mesne  or  intermediate  profits  of  the  land 
from  the  time  his  title  accrued.  In  the  interval  between  the  death 
of  the  last  owner  and  the  establishment  of  a  title  by  escheat,  the 
property  is  not  under  the  control  of  any  one.  There  is  no  authority 
in  the  Crown  or  any  other  claimant  to  receive  or  distrain  for  the 
rents,  to  admit  new  tenants  or  to  eject  squatters  upon  the  land. 
The  result  is  that  the  mesne  profits  are  often  lost.  This  inconveni- 
ence might  well  be  obviated  by  giving  to  the  Crown  s  nominee  the 
powers  of  an  interim  curator.  No  claimant  of  the  property  would 
object  to  the  adoption  of  this  course,  as  it  would  be  to  the  manifest 
benefit  of  all  that  a  responsible  official  should  receive  the  income  of 
the  land,  on  account  of  the  person  whose  title  should  be  eventually 
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established.  An  arrangement  of  this  nature  might  probably  be 
dealt  with,  as  a  matter  of  procedure,  under  the  power  to  make  rules 
given  by  the  Escheat  (Procedure)  Act,  1887. 

If  the  office  be  found  against  the  king,  a  melius  inquirendum,  as 
already  mentioned,  may  be  awarded.  But  in  good  discretion  this 
should  not  be  done  without  sight  of  some  record,  or  other  pregnant 
matter  for  the  king,  to  show  the  former  office  was  mistaken.  If 
the  melius  inquirendum  be  found  against  the  king,  he  is  thereby  pre- 
cluded from  having  another  melius  inquirendum.  Where  the  office  is 
found  for  the  king,  any  person  aggrieved  may  present  a  petition  to 
the  Court  for  leave  to  traverse  the  inquisition,  accompanied  by  an 
affidavit  showing  the  grounds  of  the  traverse.  ^  Should  the  facts  set 
forth  in  the  affidavit  show  a  prima  facie  title  in  the  claimant,  leave 
will  not  be  refused.  The  claimant  then  delivei-s  his  traverse  in 
which  he  sets  forth  the  grounds  of  his  own  title,  and  prays  that  the 
inquisition  may  be  quashed  and  the  king's  hands  amoved  from  the 
lands.  The  claim  of  the  traverser  will  usually  be  either  as  heir  at 
law  of  the  last  tenant,  or  as  a  mesne  lord  or  other  person  entitled 
to  the  immediate  seignory  of  the  lands.  The  next  step  in  the  pro- 
ceedings will  probably  be  a  summons  taken  out  by  the  Attorney- 
General  for  the  delivery  of  particulars  of  the  title  of  the  traverser, 
A  replication  is  then  delivered  on  behalf  of  the  Attorney-General, 
and  the  pleadings  are  usually  closed  by  a  regoinder  from  the 
traverser.  The  case  is  then  set  down  for  trial  in  the  ordinary  way. 
It  Avill  often  happen  that  the  matters  in  dispute  are  questions  of 
law  only,  and  in  such  an  event  a  special  case  is  the  most  con- 
venient mode  of  dealing  with  them.  If  ther  Attorney-General  is  of 
opinion  that  the  traverser  has  made  out  his  case  on  the  pleadings^, 
he  will  usually  deliver  a  confession  of  the  traverse,  so  as  to  save 
the  traverser  unnecessary  trouble  and  expense.  Where  the  traverser 
succeeds,  judgment  will  be  entered  that  the  inquisition  be  quashed 
and  that  the  king's  hands  from  the  possession  of  the  premises 
be  amoved,  and  that  the  traverser  be  restored  to  the  possession, 
together  with  the  rents  and  profits  from  the  time  of  the  taking  of 
the  inquisition  and  in  the  meantime  received.  This  judgment  of 
amoveas  manus  will  not,  however,  entitle  the  traverser  to  the  mesne 
profits  actually  paid  over  for  the  king's  use  under  the  inquisition. 
'  The  money  being  once  in  the  king's  oofiers  shall  not  be  restored,' 
2  Inst.  57a. 

Escheators  were  officers  of  the  king  whose  duties  were  generally 
to  ascertain  what  escheats  had  taken  place,  and  to  prosecute  the 
claim  of  the  sovereign  for  the  purpose  of  recovering  escheated 
property.  The  sheriffs  often  undertook  the  office  of  escheator  in 
their  counties,  and  after  the  appointment  of  separate  escheators 
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the  sheriffs  long  accounted  for  the  smaller  esdieats.  When  escheats 
came  to  the  Crown,  it  seems  that  the  Justices  Itinerant  took  care 
within  their  several  circuits  to  have  them  seised  for  the  Crown 
and  put  in  charge  to  sheriffs  or  other  officers  for  the  king's  profit. 
Towards  the  end  of  the  reign  of  Henry  11  the  practice  arose 
of  grouping  several  counties  together  as  an  Esckeairjf^  and  the 
Escheatries  were  managed  by  officers  called  at  first  Custodes  Efcae-- 
tarum  or  Eiraetriae  and  afterwards  Eickeatour^.  The  Escheatries 
seem  to  have  varied  greatly  in  importance  and  extent,  consisting 
at  different  periods  of  two,  three,  or  four  counties.  This  mode 
of  division  existed  certainly  down  to  the  end  of  the  reign  of 
Henry  VHIi  but  in  an  intennittent  fashion,  for  by  the  commence- 
ment of  the  reign  of  Edward  I,  we  find  but  two  Escheators  in 
England,  one  on  this  side  of  Trent  and  the  other  beyond  Trent, 
though  sub-escheators  were  also  employed.  Lord  Coke  says  that 
in  the  reign  of  Edward  H  the  offices  were  divided,  several 
escheators  made  in  every  county,  and  so  continued  until  the  reign 
of  Edward  HI.  And  afterwards  by  the  statute  14  Edw.  HI.  st.  i, 
c.  8,  it  was  enacted  that  there  diould  be  as  many  escheators 
assigned  as  when  Edward  HI  came  to  the  Crown,  and  that  was  one 
in  every  county.  But  this  statement  seems  scarcely  accurate,  for  an 
escheator  beyond  Trent  certainly  existed  in  the  ninth  year  of 
Edward  H  and  in  the  sixth  year  of  Edward  HI.  The  truth 
perhaps  was  that  the  rapacity  of  the  escheators  frequently  gave 
rise  to  grievous  complaints,  and  the  king,  in  consequence,  often 
varied  the  mode  of  their  appointment  and  the  extent  of  their  juris- 
diction. The  escheators  were  the  officers  usually  employed  to  take 
inquisitions  for  the  king,  but  this  seems  to  have  been  sometimes 
done  by  commissioners  specially  named  for  the  purpose,  and  in 
many  of  the  statutes  on  the  subject,  commencing  with  the  Statute 
of  Marlbridge,  52  Hen.  HL  c.  18,  commissioners  are  named  in  the 
alternative  with  escheators.  By  the  time  of  Elizabeth,  the  feudal 
system  was  in  a  state  of  incipient  decay.  Its  technical  phraseology 
was  imperfectly  understood,  and  the  functions  of  its  officers  had 
become  partially  obsolete.  By  the  middle  of  that  Queen's  reign 
the  practice  of  issuing  special  commissions  to  five  or  six  persons  to 
take  inquests  of  office  seems  to  have  been  frequently  adopted,  one 
of  such  commissioners  being  sometimes  the  escheator  for  the 
county.  The  escheators  were  under  the  control  of  the  Court  of 
Wards  and  liveries  which  was  instituted  by  the  statute  32  Hen. 
Vin.  c.  46,  for  the  superintendence  and  regulation  of  the  king's 
revenue  fr'om  feudal  sources^  and  on  the  abolition  of  that  Court  by 
the  famous  statute  1%  Car.  U.  c.  24,  together  with  the  oppressive 
tenures  on  which  it  was  founded,  the  office  of  escheator  became  of 
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little  use,  and  soon  oeased  to  be  filled  up.  No  adequate  proyision 
was  then  made  for  the  discovery  of  escheats,  but  when  cases  came 
to  the  knowledge  of  the  king^s  officers,  special  commissions  were 
issued  for  the  taking  of  the  inquest.  This  practice  is  in  use  at  the 
present  time,  except  where  the  procedure  authorised  by  Section  j 
or  Section  6  of  the  Intestates  Estates  Act,  1884,  which  will  be 
referred  to  subsequently,  is  put  in  force.  When  information  suffi- 
cient to  justify  proceedings  is  obtained  by  the  Solicitor  to  the 
Treasury,  a  commission  issues,  with  the  approval  of  the  Law  Officers 
of  the  Crown,  directing  inquiries  whether  the  person  whose  estate 
is  in  question  died  without  leaving  any  heir  and  without  having 
devised  his  lands,  wh«i  and  where  he  died,  what  lands  he  had  in 
the  county  at  the  time  of  his  death  and  of  what  annual  value,  of 
whom  the  same  lands  wei-e  holden  and  by  what  services,  who  has 
received  the  mesne  profits  thereof  since  his  death  and  to  what 
amount,  and  in  whose  possession  the  said  lands  then  are.  (See 
Doe  V.  Jiedfem,  12  East,  97.) 

Many  statutory  provisions  were  made  from  time  to  time  to 
prevent  abuses  in  the  mode  of  taking  inquests  of  office.  Thus  the 
Escheator  was  to  hold  his  office  only  for  a  year,  and  was  not  eligible 
to  serve  again  for  three  years ;  a  property  qualification  was  neces- 
sary both  for  him  and  for  the  jurors  ;  inquests  were  to  be  taken  *  of 
good  people  and  lawful,  which  be  sufficiently  inherited  and  of  good 
fame,'  and  of  the  same  county  where  the  inquiry  should  be; 
escheators  were  to  sit  in  good  towns,  in  convenient  and  open  places 
and  not  privily,  and  to  suffer  every  person  to  give  evidence  openly 
in  their  presence ;  a  counterpart  of*  the  inquisition  was  to  be 
delivered  to  the  first  person  sworn  of  the  jury,  with  him  to  remain 
to  the  intent  that  the  Commissioner  or  Escheator  may  not  change 
or  '  enbesyll  *  the  said  offices  or  inquisitions ;  and  elaborate  pro- 
vision was  made  to  ensure  that  the  offices  found  should  be  returned 
into  the  kings  Courts  without  alteration.  Where  lands  were 
situate  in  different  counties,  a  separate  inquest  for  each  county 
must  be  taken. 

Nothing  has  been  said  as  to  the  procedure  by  which  the  title  of 
a  mesne  lord  or  other  private  person  entitled  to  the  seignory  of 
the  land  would  be  established.  If  the  Crown  made  a  claim,  the 
mesne  lord  could  of  course  appear  at  the  holding  of  the  inquisition, 
and  the  jury  might  then  find  in  his  favour.  If  the  finding  were  in 
favour  of  tiie  Crown,  it  might  be  traversed  by  the  mesne  lord. 
Should  no  action  be  taken  by  the  Crown,  it  is  conceived  that  the 
remedy  of  the  mesne  lord,  since  the  abolition  of  the  writ  of  escheat 
by  3  &  4  Will.  IV.  c.  27,  s.  37,  will  be  by  an  ordinary  action  to 
recover  the  land  from  the  person  in  possession. 
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The  jealous  watchfulness  against  any  extension  of  the  right  of 
the  Crown  to  escheats,  which  once  existed,  has  now  in  a  great 
measure  passed  away,  and  the  tendency  of  modem  l^slation  is  to 
enlarge  the  Crown's  right.  This  change  in  public  sentiment  has 
been  largely  brought  about  by  the  practice  which  has  obtained 
since  the  reign  of  Qeorge  III  of  passing  a  Civil  List  Act  on  the 
accession  of  each  sovereign,  under  which  the  hereditary  casual 
revenues  of  the  Crown  are  carried  to  the  Consolidated  Fund  instead 
of  to  the  privy  purse  of  the  sovereign.  Acts,  too,  have  been  passed 
(39  &  40  Geo.  ni.  a  88,  s.  1 2,  and  59  Qeo.  III.  c.  94)  enabling  the 
Crown,  when  entitled  by  escheat,  to  make  grants  of  the  esdieated 
lands,  for  the  purpose  of  restoring  the  same  to  any  of  the  family  of 
the  person  whose  estates  the  same  had  been,  or  of  carrying  into 
effect  any  intended  grants  conveyance  or  devise  of  any  such  person 
in  relation  thereto,  or  of  rewarding  any  person  or  his  family  making 
discovery  of  any  such  escheat. 

Sections  5  fe  6  of  the  Intestates  Estates  Act»  1884,  have  intro- 
duced exceptions  to  the  rule  that  the  Crown's  title  must  always 
appear  of  record.  It  frequently  happens  that  the  title  of  the 
Crown  first  becomes  known  in  the  course  of  an  administration  or 
other  action,  and  in  such  a  case,  in  order  to  save  the  cost  of  again 
finding  the  Crown's  title  in  a  formal  manner,  it  is  provided  (47  & 
48  Vict.  c.  71,  s.  5)  that  the  Court  may,  with  the  consent  of  the 
Attorney-General,  order  a  sale  and  direct  the  proceeds  to  be  paid  to 
a  nominee  of  the  Crown,  notwithstanding  that  no  ofSce  has  been 
found  and  no  commission  issued  or  executed.  A  more  serious 
inroad  upon  the  old  rule  is  made  by  section  6  of  the  same  Act. 
Where  an  application  is  made  for  a  waiver  of  the  Crown's  right  to 
escheated  lands  by  a  person  to  whom  a  grant  might  be  made  under 
59  Geo.  in.  c.  94,  such  waiver  may  be  authorised  by  two  lords  of 
the  Treasury,  and  the  Treasury  Solicitor  may  thereupon  execute  a 
conveyance  of  the  land,  which  has  the  same  effect  as  a  grant  from 
the  Crown  after  office  found.  Any  claimant  may,  however,  on 
giving  security,  demand  an  inquisition  within  two  years,  and  the 
right  of  traverse  is  fully  reserved. 

It  is  suggested  that  the  time  has  now  come  for  a  more  sweeping 
change  still,  and  that  proceedings  by  inquest  of  office  to  find  the 
title  of  the  Crown,  might  with  advantage  be  entirely  abolished. 
This  procedure  was  established  soon  after  the  Conquest,  when 
feudal  tenures  were  in  full  vigour,  and  was  appropriate  enough 
where  the  question  lay  between  a  rapacious  lord,  anxious  to  press 
his  rights  to  the  full,  and  persons  claiming  under  the  tenant  It 
secured  a  certain  publicity  in  the  county,  and  the  necessity  for  a 
verdict  of  a  jury  was  a  useful  protection  to  the  subject.    The  pro- 
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cedare  by  inquisition  is  now  obsolete  and  ineffective.  A  precept  from 
one  of  the  special  commissioners  requires  the  sheriff  to  empanel  a  jury 
of  twelve,  and  the  proceedings  take  place  in  a  room  in  the  Town  Hall 
or  other  public  building  of  a  town  in  the  neighbourhood  of  the  lands 
in  question.  Sometimes,  when  such  a  place  cannot  conveniently  be 
made  use  of,  the  Court  is  held  in  a  room  of  a  hotel.  Few  persons 
attend  besides  those  immediately  concerned  as  jurors  or  witnesses, 
and  the  proceedings  attract  little  notice  from  anyone.  Occa- 
sionally, the  local  papers  contain  a  short  account  of  the  matter.  It 
is  therefore  dear  that  the  procedure  no  longer  effects  many  of  the 
objects  for  which  it  was  devised,  and  the  question  arises  whether 
some  simpler  and  more  effective  method  might  not  now  be  adopted, 
and  at  the  same  time  a  very  considerable  saving  of  expense  be 
brought  about. 

Even  if,  as  rarely  happens,  some  claimant  appears  and  opposes 
the  finding  of  the  Crown's  title,  the  cumbrous  machinery  of  the 
inquest  does  not  readily  lend  itself  to  his  aid.  If  notice  has  pre- 
viously been  given  to  the  Crown  of  any  such  claim,  it  will  be  in- 
vestigated  by  the  advisers  of  the  Crown  before  the  inquest  is 
held,  and  if  thought  by  them  to  be  well  founded,  probably  the  pro- 
ceedings would  be  entirely  dropped,  and  no  inquest  would  take 
place.  Should  the  claim  be  considered  not  to  have  been  made  out, 
it  can  hardly  be  gone  into  with  any  care  at  the  inquisition. 
Where  no  notice  of  any  claim  has  been  given  to  the  Crown  (and 
there  is^  of  course,  no  obligation  to  do  this)  it  is  practically  impos- 
sible to  go  into  a  complicated  question  of  pedigree  or  of  manorial 
rights  without  previous  preparation  involving  the  delivery  of 
pleadings,  so  as  to  define  the  issues  to  be  decided.  It  is  therefore 
almost  inevitable  that  in  cases  where  claims  are  first  put  forward 
at  the  inquest,  the  jury  should  be  directed  by  the  commissioners 
to  find  the  title  of  the  Crown,  and  the  claimant  should  be  left  to 
his  remedy  of  traversing  the  inquisition,  in  which  case  the  whole 
ground  has  to  be  gone  over  again.  Inquests  of  office  have  accord- 
ingly become  almost  entirely  formal,  and  are  no  longer  of  much 
service  in  bringing  the  matter  to  the  notice  of  possible  claimants. 
Where  the  lord  takes  by  escheat  on  the  death  of  any  person  other 
than  a  bastard,  it  is  probable  that  his  claim  is  admitted,  not 
because  there  are  no  heirs,  but  because  they  are  unaware  of  their 
rights,  and  the  amount  of  publicity  attaching  to  proceedings  by 
inquest  of  office  is  not  sufficient  to  bring  the  matter  effectually  to 
their  notice.  It  is  believed  that  there  would  be  no  objection  on 
the  part  of  the  advisers  of  the  Crown  to  any  alteration  in  the 
practice  of  finding  the  Crown's  title  that  would  be  better  calcu- 
lated to  apprise  unknown  relations  of  their  rights.    The  best 
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method  of  effecting  this  object,  and  at  the  same  time  of  simplifying 
and  cheapening  the  procedure  in  cases  of  escheat,  that  occurs  to  the 
writer,  would  be  the  institution  of  an  action  in  one  of  the  ordinary 
tribunals,  for  a  declaration  of  the  title  of  the  Crown,  or  the  mesne 
lord  or  other  private  person  entitled  to  the  escheated  property. 
The  Court  might  be  empowered  to  make  such  a  declaration  on  the 
expiration  of  a  limited  time  after  the  insertion  in  the  public  news- 
papers of  a  statement  setting  out  the  circumstances,  and  calling 
upon  the  heirs  or  other  persons  having  any  right  to  make  their 
claims.  A  practice  similar  to  the  above  has  long  been  followed  in 
cases  where  the  Crown  seeks  a  grant  of  administration  of  the  per- 
sonal estate  of  any  one  who  has  died  intestate  and  without  known 
kin,  and  has  frequently  been  found  to  be  the  means  of  apprising 
next  of  kin  of  rights  before  unknown  to  them.  It  is  believed  that 
some  such  system  might  be  extended  to  the  escheat  of  real  estate 
with  the  best  results.  If  considered  desirable  that  questions  of 
fact  arising  on  the  pleadings  in  any  case  should  still  be  tried  in  the 
county,  provision  may  be  made  for  this  to  be  done  at  ni9i  priu9. 
The  machinery  of  the  County  Court  might  perhaps  be  employed 
in  the  taking  of  inquiries  of  this  kind,  whether  with  or  without  a 
limit  to  the  jurisdiction  based  on  the  value  of  the  property  in  ques- 
tion. By  thus  making  use  of  existing  judicial  machinery,  a  con- 
siderable saving  in  cost  would  be  effected.  Under  the  present 
practice,  the  cost  of  finding  the  title  of  the  Crown  is  never  less  than 
^60  or  .^€'70.  In  cases  of  difficulty  it  would  amount  to  much  more 
than  this,  and  indeed  in  1832  the  cost  of  an  ordinary  inquisUio  poH 
mortem  and  subsequent  grant  was  put  at  j^300  (Third  Report  of 
B.  P.  Commissioners,  Appendix,  p.  10). 

Other  reasons  in  favour  of  some  such  changes  as  those  now 
recommended  might  be  given,  but  it  is  not  the  writer  s  object  to  do 
more  in  this  place  than  offer  suggestions  for  the  consideration  of 
the  profession  and  of  others  interested  in  the  amendment  of  the 
law.  In  the  course  of  this  article  several  amendments,  both  of  the 
law  and  practice  in  cases  of  escheat,  have  been  suggested,  and 
though  they  can  hardly  be  said  to  be  of  a  pressing  nature,  yet  it  is 
believed  that  a  revision  of  the  whole  subject,  with  a  view  to  legis- 
lation, is  desirable,  for  the  improvement  of  the  form,  as  well  as  the 
substance,  of  the  law.  If,  as  seems  likely,  codification,  to  be 
effected  at  all,  must  be  done  piecemeal  for  particular  branches  of 
law  and  by  private  enterprise,  the  law  of  escheat  is  recommended 
as  a  tempting  subject  for  experiment. 

Frederic  W.  Hardman. 
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ENGLISH  AUTHORS  AND  AMERICAN  COPYRIGHT. 

AT  last  and  after  much  hope  deferred  the  Britinh  author  appears 
to  be  on  the  verge  of  his  Promised  Land,  and  to  be  approaching 
the  day  when  the  vast  body  of  readers  in  the  United  States  of 
America  who  have  hitherto  paid  him  the  compliment  of  reading 
his  works  shall  pay  him  for  the  privilege  not  in  compliments  but 
in  cash.  A  Bill  which  promises  to  bring  about  this  desirable  result 
passed  the  American  Senate  on  May  lo,  by  thirty-five  votes  to 
ten,  and  has  been  approved  by  the  Judicial  Committee  of  the  House 
of  Representatives.  It  also  has  the  support  of  the  Typographical 
Union,  an  organisation  of  American  printers  most  powerful  in 
lobbying  and  other  occult  arts ;  it  is  warmly  approved  by  American 
authors ;  its  rejection  does  not  appear  to  promise  sufficient  party 
capital  to  make  it  worth  while  to  offer  up  the  measure  on  the  altar 
of  the  Presidential  election ;  and  the  President  is  certain  to  pass  it, 
should  it  be  submitted  to  him.  All  seems  well ;  and  we  can  hardly 
be  accused  of  countiug.our  legislative  chicken  before  he  is  hatched, 
if  we  give  a  short  account  of  what  the  Bill  is,  and  what  change  it 
is  making  in  the  law ;  why  the  British  author  is  rejoicing,  and 
wherefore  British  printers  and  publishers  are  wiinging  their  hands. 

It  is  hardly  necessary  to  say  that  no  person  not  a  citizen  of  the 
United  States  or  resident  therein  has  hitherto  possessed  any  copy- 
right for  literary,  dramatic,  or  artistic  work  in  the  United  States. 
The  American  public  have  enjoyed  all  the  leading  Euglish  books 
without  contributing  anything  to  the  real  author  of  their  enjoy- 
ment ;  and  American  authors  have  led  even  more  miserable  lives 
than  authors  are  reputed  to  do,  for  they  have  had  to  compete  with 
productions  of  their  English  brethren,  sold  at  a  price  which  left  no 
margin  for  the  remuneration  of  the  author.  Mark  Twain  is  reported 
to  have  given  up  hope  of  earning  his  living  by  writing  his  own 
books,  and  to  have  sought  it  in  publishing  other  people  s.  For 
publishers  who  have  not  to  pay  an  author  anything,  who  are  freed 
even  the  trouble  of  making  up  an  annual  statement  showing  a 
balance  to  the  author's  debit,  naturally  may  hope  for  profit. 

And  at  first  American  publishers  obtained  it.  But  publishing  in 
the  United  States  has  gone  through  a  curious  evolution,  which 
seemed  likely  to  end  at  one  time  in  its  financial  ruin.  At  first  all 
English  literature  lay  open  to  all  American  publishers,  and,  like  the 
busy  bee,  they  flitted  from  author  to  author,  publishing  his  successful 
works  for  his  fame  and  their  own  profit.     But  while  a  publisher 
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saw  no  objection  to  printing  an  English  work  without  paying  its 
author,  it  was  obviously  inconvenient  when  the  same  idea  occurred 
to  a  brother  publisher  and  there  were  two  Richmonds  in  the  field, 
two  cheap  editions  in  the  market  Hence  wars  and  rumours  of 
wars,  competing  editions  and  cutting  down  of  prices,  to  the  public 
benefit  and  the  publishers  loss.  'A  state  of  nature  was  a  state 
of  war/ 

From  this  state  of  war  came,  as  according  to  Hobbes  it  should 
have  come,  a  social  contract.  The  ingenious  publisher  invented  a 
copyright  which  had  the  advantage  of  protecting  his  publication, 
while  it  was  free  from  the  disadvantage  of  requiring  any  payment 
to  the  author  of  the  work  published.  It  was  called  *  the  courtesy 
of  the  trade,'  and  consisted  in  an  'honourable  undei-standing ' 
(honour,  we  know,  exists  in  the  most  unlikely  regions),  by  which 
the  first  publisher  of  an  English  work  in  the  States  was  protected 
from  competition  by  his  more  tardy  brethren.  The  early  publisher 
picked  up  the  worm  of  a  courtesy  copyright.  Under  this  system 
English  authors  obtained  some  slight  advantage,  for  as  it  was  of 
importance  to  be  first  in  the  field  in  the  States, '  advance-sheets '  of 
the  English  work  became  a  profitable  investment  for  the  American 
publisher,  and  in  some  cases  considerable  sums  were  paid  for  them. 

This  happy  time  did  not  last  long ;  there  arose  a  race  of  pub- 
lishers in  the  United  States  who  had  no  '  courtesy/  and  who  did 
not  see  the  beauty  of  <  honourable  understandings/  And  in  the 
form  of  Riverside  and  Lakeside  Libraries,  and  other  attractive  titles^ 
they  published  everybody's  books  right  and  left,  paying  no  heed  to 
priority  of  publication  or  to  the  competing  editions  of  their  rivals. 
Such  was  the  internecine  war  waged  between  publishing  firms  that 
most  books  in  the  United  States  appeared  to  be  sold  at  a  loss,  the 
publishers  saying,  like  the  old  French  lady,  Je  me  sauve  8ur  la  quan^ 
Me.  This  course  of  universal  revenge  was  likely  to  end  in  universal 
ruin,  and  hence  publishers  gladly  welcomed  a  prospect  by  which 
every  man  could  sit  under  his  own  literary  vine  and  fig-tree,  no 
competing  edition  making  him  afraid. 

American  authors  had  long  been  of  the  same  opinion;  for  it  was 
all  but  impossible  for  a  man  in  America  to  live  by  literature  alone 
in  face  of  the  competition  from  English  works  produced  at  enor- 
mous advantage  which  his  poor  books  must  struggle  against. 

One  formidable  interest  remained  to  be  conciliated.  The  printers 
feared  that  if  copyright  could  be  acquired  by  English  authors,  the 
American  demand  for  English  works  would  be  supplied  by  English 
editions,  and  the  cheap  employment  of  American  printers,  the  setting 
up  English  works  from  the  printed  works  themselves,  would  begone. 
And  they  were  able  to  gild  this  private  interest  with  the  attractive 
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covenDg  of  a  desire  for  the  public  weal,  pointiDg  out  to  the 
American  public,  which  is  used  to  and  likes  its  books  cheap,  that  a 
monopoly  to  English  editions  would  mean  an  enormous  increase  in 
price,  and  the  adoption  of  the  fictitious  values  induced  by  the  Eng- 
lish circulating  library.  And  indeed  the  prospect  of  the  importa- 
tion of  the  English  three- volume  novel  nominally  published  at  one 
guinea  and  a  half  might  well  rank  with  Chinese  immigration  as  a 
national  evil.  From  these  motives  and  with  these  arguments,  the 
Typographical  Union  was  powerful  enough  to  slay  all  legislation. 

One  proposal  to  meet  the  difficulty  was  a  royalty  system  by 
which  any  publisher  might  produce  an  English  work  on  paying  a 
certain  royalty  to  the  author,  and  a  ourious  system  of  stamps  was 
devised  to  carry  out  this  arrangement.  But  though  this  gave  the 
author  his  reward,  it  gave  the  publisher  no  security  from  competing 
editions,  and  as  it  aroused  no  enthusiasm  in  anybody,  it  failed  to 
achieve  any  success. 

Another  suggestion,  more  fortunate,  is  embodied  in  the  present 
Bill.  If  it  becomes  law  any  English  author  can  obtain  copyright 
for  a  book  of  his  in  the  United  States,  provided  that  before  publi- 
cation of  such  work  anywhere  he  shall  deliver  two  copies  of  such 
book  to  the  Librarian  of  Congress  at  Washington,  and  iuch  copies 
must  be  printed  from  type  set  within  the  limits  of  the  United  States.  If 
he  does  not  do  this  before  publication  in  England  or  elsewhere,  he 
can  obtain  no  copyright  in  the  United  States.  If  he  does  do  this, 
his  authorised  edition  will  be  protected  in  the  United  States  from 
competition,  and  can  obtain  therefore  a  monopoly  price.  The  words 
in  italics,  which  constitute  the  gist  of  the  whole  measure,  are  of 
course  the  sop  to  the  American  printers.  Under  that  clause,  any 
book  for  which  there  is  a  considerable  demand  in  the  United  States 
can  be  printed  by  them  either  a«  pirates,  or  under  the  sanction  of 
the  author ;  books  for  which  there  is  no  considerable  demand  they 
do  not  want  to  print.  Their  interests  are  further  safeguarded  by  a 
clause  protecting  the  American  copyright  edition  from  the  compe- 
tition even  of  an  English  copyright  edition ;  so  that  briefly  the 
American  demand  for  books  must  be  supplied  by  American  printers, 
if  they  wish  to  supply  it,  and  if  that  is  done  the  American  printer 
is  willing  to  pay  the  English  author  in  return  for  a  monopoly  of 
printing  his  work. 

How  will  this  affect  English  authors  ?  In  the  first  place,  it  will 
only  assist  those  writers  the  success  of  whose  books  is  so  probable 
that  they  can  afford  to  arrange  for  an  American  edition  in  making 
their  plans  for  first  publication.  Works  of  an  unknown  author, 
which  spring  into  celebrity  by  leaps  and  bounds,  will  probably 
reap  no  benefit  from  the  new  Bill,  unless  their  author  is  sufficiently 
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confident  and  daring,  their  publisher  sufficiently  discerning  and 
adventurous,  to  risk  an  English  as  well  as  an  American  edition.  It 
is  very  doubtful  whether  the  authors  of  John  Inglesant,  Robert 
Elsmere,  King  Solomon's  Mines,  Vice  Versa,  and  other  works  of 
wide  circulation,  would  have  reaped  from  those  works  any  benefit 
from  their  American  sale  under  the  new  Bill,  though  second  works 
by  these  authors  could  obtain  protection  in  the  American  market, 
together  with  the  additional  price  that  their  former  successes  would 
obtain  for  them.  To  the  successful  English  author  the  Bill  will 
probably  bring  increased  fruits  of  success ;  to  the  obscure  author, 
it  is  valueless.  That  class  of  writers  for  whose  works  there  is  a 
small  but  genuine  demand  in  the  States,  so  small  that  they  are  not 
worth  pirating,  but  so  genuine  as  to  send  orders  to  England,  will 
not  be  affected  in  any  way  by  the  Bill.  On  the  whole,  therefore, 
the  British  author  gets  some  benefit,  and  Ipses  nothing  by  the  Bill ; 
indeed,  he  had  nothing  to  lose. 

The  English  publisher  however  may  be  very  seriously  aficcted, 
and  has  already  raised  a  wail  of  despair.  It  is  not  merely  that  he 
is  cut  off  from  the  American  market ;  he  had  no  substantial  hold 
on  it  before,  and  he  has  not  even  the  privilege  of  sending  over  his 
stereotype  plates  for  the  American  edition,  for  the  work  must  be 
set  up  in  type  in  the  States.  But  he  may  lose  the  English  market 
as  well.  To  get  American  copyright,  the  author  must  begin  with 
an  edition  of  American  manufacture  ;  but  there  is  no  corresponding 
restriction  on  his  English  copyi-ight ;  why  then,  he  may  ask  himself, 
should  he  print  a  second  edition  in  England?  He  has  only  to 
print  a  larger  number  of  copies  of  the  American  edition  and  import 
them  into  England,  which  at  the  present  rate  of  American  freights 
is  not  expensive,  and  he  has  saved  all  the  expense  of  a  second 
printing  and  publishing,  and  has  only  the  English  distribution  to 
see  to.  And  as  the  English  author  is  not  disposed  to  sacrifice  him- 
self on  the  altar  of  the  English  publisher  to  any  greater  extent 
than  is  necessary,  this  system  of  American  manufacture  seems 
likely  to  become  prevalent  among  successful  English  authors,  and 
English  printers  and  publishers  are  correspondingly  depressed. 

The  English  author  is  to  a  certain  extent  the  master  of  this 
situation.  Strongly  prejudiced  as  he  is  in  favour  of  Lord  Byron  s 
celebrated  emendation,  '  Now  Barabbas  was  a  publisher,'  he  is 
hardly  likely  to  go  out  of  his  way  to  assist  his  suffering  but  pub- 
lishing countryman.  The  remedy  lies  with  publishers  themselves ; 
they  must  maJce  it  worth  while  for  English  authors  to  publish  in 
England.  They  must  revise  their  iniquitous  *  half-profits  system,' 
so  called  because  the  publisher  gets  about  two-thirds  of  the  profits ; 
they  must  overhaul  their  system  of  discounts  and  allowances,  and 
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trade  copies  and  accounts ;  and  they  must  treat  their  author  as  a 
genuine  partner  in  the  joint  adventure. 

To  the  English  author,  the  American  Copyright  Bill  brings  nothing 
but  profit,  though  it  might  be  more  heavily  laden  with  that 
good  thing;  and  he  may  well  be  thankful  to  American  authors, and 
to  some  few  enlightening  American  publishing  firms,  to  whose  exer- 
tions it  is  chiefly  owing  that  the  Bill  seems  so  near  its  haven  as  a 
part  of  the  Code  of  the  United  States. 

T.  E.   SCRUTTON. 
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[Short  notices  do  not  neoeasarily  exclude  ftiller  review  hereafter.] 


We  are  comj)eUed  by  the  preisure  of  leading  artieUi  on  owr  sjxiee  to  poet- 
pone  tiU  the  October  number  the  publication  ofeeveral  reviews  of  books. 


A  Compendium  of  the  Law  of  Torts  s])ecially  adapted  for  the  uee  of 
students,  Bj  Hugh  Fbassr.  London:  Beeves  &  Turner.  1888. 
Sm.  8vo.    xriii  and  144  pp. 

This  book  is  the  analysis  of  a  coarse  of  lectares  delivered  for  the 
Liverpool  Board  of  Legal  Studies.  In  the  main  it  is  a  clear  and  sound 
Bununary,  and  we  are  glad  to  see  that  the  author  strongly  warns  his  readers 
against  attempting  to  use  it  as  a  cram-book,  and  recommends  them  to  study 
the  law  in  the  cases — the  only  method  of  attaining  real  knowledge.  We 
make  a  few  critical  notes  in  the  hope  that  they  may  at  the  proper  time  help 
to  make  a  useful  manual  more  useful. 

In  the  matter  of  general  arrangement  it  is  tempting  to  put '  Liability  for 
the  wrongs  of  others'  towards  the  end,  on  account  of  the  difficulties 
attending  parts  of  the  topic.  But  liability  for  the  acts  and  defaults  of 
servants  is  assumed  and  exemplified  in  a  large  proportion  of  the  cases  on 
every  branch  of  the  law  of  torts ;  therefore,  if  the  discussion  of  it  is  post- 
poned, there  should  be  some  preliminary  general  statement.  As  to  wrongs 
te  property,  Mr.  Eraser  might  perhaps  have  given  more  clearness  and  weight 
to  the  fundamental  distinction  that  trespass  is  essentially  a  wrong  to  an 
actual  possessor,  conversion  a  wrong  to  the  'true  owner,'  i.  e.  the  person  imme- 
diately entitled  to  possession.  These  two  characters  may  and  very  often  do 
eoineide,  but  they  also  may  not  coincide  and  often  do  not  The  complica- 
tions arising  from  '  constructive  possession,'  i.  e.  from  the  extension  of 
strictly  possessory  remedies  in  favour  of  owners  out  of  possession  but 
entitled  to  the  ifmmediate  possession,' should  be  introduced  only  when  the 
leading  printiples  have  been  grasped.  In  the  definition  of  conversion  as 
'the  removal  of  goods  from  the  possession  of  another  with  the  design 
of  depriving  that  other  of  them,'  etc.,  it  seems  to  be  implied  that 
conversion  always  includes  trespass,  which  is  not  tbe  case.  There  is  a 
smaller  verbal  slip  in  defining  recaption  as  the  right  of  a  true  owner  to  *  law- 
fully restrain  [detain  1]  and  take  '  his  goods  :  it  is  of  course  the  act  of  re- 
taking, not  the  right.  Tnen  Mr.  Fraser  has  invented  a  quaint  kind  of  property 
when  under  the  head  of  slander  he  speaks  incidentally  of  *  the  present  posses- 
sion of  an  infectious  or  contagious  disease.'  We  have  known  a  learned 
friend  essoin  himself  from  keeping  an  appointment  for  a  walk  quia  seisitus 
fuit  de  fmo  valde  magru>  frigore^  but  we  doubt  if  it  was  well  pleaded.  If 
colds,  not  to  mention  greater  matters,  were  capable  of  asportation,  the  persons 
afflicted  with  the  '  present  possession '  of  them  would  be  more  than  content 
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to  wink  at  larceny.  By  the  way,  trespass  de  bonis  asportatis  is  not  co- 
extensive with  trespass  to  goods,  though  Mr.  Eraser  seems  to  say  it  is. 
Breaking  a  window  or  scratching  the  panel  of  a  carriage  is  a  trespass  but 
not  an  asportation.  As  for  the  things  a  sixteenth-century  pleader  in  the 
Court  of  a  Lord  of  Misrule  might  have  made  of  Mr.  Fraser's  hint,  we  leave 
them  to  the  reflections  of  the  curious. 

Our  author  approves  the  definition  of  libel  in  the  draft  Civil  Code  of 
New  York.  It  chiefly  shows  to  our  mind  that  the  maker  of  it  did  not 
understand  the  law  of  privileged  communications.  To  define  a  libel  as  '  a 
false  and  unprivileged  publication '  is  to  ignore  the  reason  why  certain  com- 
munications are  said  to  be  privileged.  They  are  libellous  in  their  nature, 
but  specially  justified;  whereas  a  true  statement,  or  a  fair  comment  on 
matter  of  public  interest,  is  not  a  libel  at  all,  and  does  not  need  special 
justification.  Defamation  is  much  better  defined  in  the  Indian  Penal  Code, 
though  not  with  the  same  ambition  of  elegance  and  generality.  We  are  not 
quite  satisfied  with  Mr.  Fraser's  explanation  of  so-called  '  malice  in  law.' 
First,  Lord  Blackburn's  exposition  of  the  true  doctrine  in  Capital  and 
Cotmties  Bank  v.  Ifenty  is  ample  warrant  for  not  using  the  term  at  all. 
Secondly,  Mr.  Eraser's  gloss,  ^  the  intention  of  doing  a  wrongful  act  without 
just  cause  or  excuse,'  is  not  unlikely  to  mislead  beginners.  He  really  means 
the  intention  of  doing  an  act  which  in  fact  (whether  the  actor  knows  it  or 
not)  is  the  breach  of  a  general  legal  duty;  but  the  student  may  think  he 
means  the  intention  of  doing  an  act  which  the  actor  knows  to  be  wrongful. 
Mr.  Eraser  correctly  states  that  this  kind  of  malice  is  not  enough  to 
support  an  action  for  malicious  prosecution.  But  we  are  surprised  that 
he  does  not  cite  the  latest  and  most  authoritative  exposition  of  this  point, 
A  broth  V,  N.  E,  R,  Co,  in  the  Court  of  Appeal,  where  it  is  said  by  Boweu 
L.  J.  (i  I  Q.  B.  Div.  at  p.  455)  that  the  plaintiff  in  such  an  action  must 
prove  that  the  defendant  acted  *  from  an  indirect  and  improper  motive,  and 
not  in  furtherance  of  justice.' 

In  the  account  of  negligence  we  think  that  Tt^Y,  Warman,  the  leading 
case  which  chiefly  put  the  doctrine  of  contributory  negligence  on  its  true 
footing,  ought  to  have  been  more  prominent.  And  it  is  quite  incorrect  to 
suppose,  as  Mr.  Eraser  apparently  does,  that  the  rule  in  Eylanda  v.  Fletcher 
is  generally  accepted  in  Ajnerica. 

There  are  various  points  of  detail  and  language  which  call  for  correction 
or  revision.  Distress  damage  feasant,  for  example,  is  not  limited  to  cattle ; 
and  careful  examination  of  the  report  of  Bird  v.  Holbrook  will  show  that 
the  cause  was  tried  before,  though  the  decision  of  the  full  Court  was  given 
after,  the  passing  of  the  Act  against  setting  spring-guns.  In  this  last 
point,  however,  Mr.  Eraser  has  erred  in  company  with  a  recent  book 
which  he  not  unfrequently  refers  to,  and  which  may  have  misled  him  even 
with  the  report  befose  him. 

Finally,  it  seems  at  least  open  to  doubt  whether  textual  quotations  from 
books  not  of  authority  should  ever  be  introduced  in  elementary  works. 
The  difference  between  that  which  is  of  authority  and  that  which  is  not 
camnot  be  too  soon  or  too  emphatically  impressed  on  students  ;  and  if  they 
are  encouraged  or  allowed  to  take  definitions  and  rules  of  law  ready-made 
from  text-books,  instead  of  regarding  them  as  material  for  critical  com* 
parison  with  the  authoritieB,  they  will  scarcely  be  brought  to  form  accurate 
habits  of  work. 

F.  P. 
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A  Treatise  upon  tie  Law  of  Extradition,  trith  the  Conventions  upon  the 
sutjject  existing  betireen  England  and  Foreign  Nations,  and  the  cases 
decided  thereon.  By  Sir  Edward  Clarke,  Knt.,  H.  M.  Solicitor- 
General:  formerly  Tanered  Student  of  Lincoln's  Inn.  Third 
Edition.  London:  Stevens  &  Haynes.  1888.  8vo.  xx,  226  and 
cclxx  pp. 

The  production  of  legal  text^books  is  the  outcome,  as  a  rule,  of  very 
different  gifts  of  nature  and  fortune  from  those  which  lead  to  the  highest 
honours  of  the  profeseion.  The  work  before  us  is,  however,  a  third  edition, 
and  on  its  first  appearance,  in  1866,  the  marvel  was  not  that  Mr.  Clarke 
had  found  time  to  write  it,  but  that  so  young  a  man  had  already  been 
engaged  in  several  extradition  cases  of  first-rate  importance.  At  that  dat<e 
the  subject  had  attracted  little  attention  in  this  country,  but  thanks  to  the 
labours  of  the  Select  Committee  of  1868,  its  principles  became  better 
understood,  and  the  law  regulating  their  application  assumed  a  permanent 
form  in  the  admirable  Act  of -1870.  The  effects  of  this  change  were  fully 
explained  by  Mr.  Clarke  in  his  edition  of  1874.  His  third  edition  has  to 
record  no  similar  progress,  since,  from  causes  not  far  to  seek,  the  valuable 
recommendations  of  the  Royal  Commission  of  1878  have  not  as  yet  been 
embodied  in  an  Act  of  Parliament ;  but  Treaty-making  has  been  active  in  the 
mean  time,  and  a  good  many  cases  have  been  decided  by  the  Courts.  The 
author,  with  the  assistance,  as  he  gratefully  acknowledges,  of  two  former 
pupils,  has  worked  in  the  results  of  the  recent  cases,  and  sets  out  textually, 
in  an  appendix  occupying  half  the  volume,  all  the  extradition  treaties  to 
which  Qreat  Britain  is  a  party.  The  least  valuable  chapter  of  the  work  is 
probably  that  in  which  Sir  Edward  Clarke  supports  by  the  authority  of  a 
certain  number  of  jurists  the  proposition  that  Extradition  is  obligatory  apart 
from  Treaty,  while  admitting  that  the  duty  for  which  he  contends  is  one 
rather  of  '  public  morality '  than  of  International  law.  The  current  of 
judicial  decisions  and  of  modem  diplomatic  controversies  is  on  such  a  subject 
of  more  value  than  many  citations  from  Grotius  or  Burlamaqui.  The  theory 
and  the  history  of  extradition  have  been  discuFsed  within  the  last  ten  years 
ou  the  Continent  with  vast  erudition,  and  with  a  minuteness  of  detail  of 
which  some  idea  may  be  gained  by  a  glance  at  the  list  of  authorities  cited 
in  the  treatise  of  Dr.  Lammasch,  which  we  had  occasion  to  notice  a  year 
ago  ^  In  such  enquiries  Sir  Edward  Clarke's  book  will  naturally  carry  us 
but  a  short  way.  Its  merits  are  of  a  different  order,  and  such  as  might  be 
expected  from  a  singularly  clear-sighted  observer  of  a  system  with  the 
working  of  which  he  has  been  much  and  closely  concerned.  Chapters  YII 
and  y  III  are  especially  useful  and  interesting.  The  former  contains  a  succinct 
account  of  the  practice  in  extradition  of  France,  England,  the  United  States, 
and  the  Dominion  of  Canada.  In  the  latter,  the  Solicitor-General  sums  up 
the  conclusions  at  which  he  has  arrived  with  reference  to  the  present  state 
of  English  law  upon  the  subject.  He  disapproves  of  several  of  the  provi- 
sions of  the  Act  of  1873,  and  severely  criticises  the  two  recent  cases  of 
K,  V.  Ganz  and  E,  y.  NiUins.  The  last  mentioned  case  was  certainly  some- 
what startling.  Nillins,  while  resident  in  Southampton,  sent  by  post  certain 
forged  bills  of  exchange  to  persons  in  Germany,  and  was  surrendered  to 
Germany  for  this  offence. 

The  work  remains,  as  it  was  on  its  first  appearance,  the  only  text-book 
upon  the  law  of  extradition  as  practised  by  Great  Britain,  and  it  is  not 
likely  soon  to  be  superseded.  T.  E.  H. 

»  L.  Q.  R.,  III.  p.  229. 
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Inebriefy,  its  etiology ^ pathology^  treatment  and  jurisprudence.  By  Norma  n 
Kerb,  M.D.  London:  H.K.Lewis.  1888.  8vo.  xxxand4i5pp. 
This  treatise  is  able,  learned,  and  in  the  main  moderate.  Dr.  Kerr's 
argument,  in  so  far  as  it  bears  upon  the  medico-legal  branch  of  his  subject, 
may  be  summarised  thus.  Inebriety  is  a  constitutional  disease  of  the 
nervous  system,  characterised  by  a  very  strong  morbid  impulse  to,  or  crave 
for,  intoxication.  Occasional,  or  even  repeated,  cases  of  drunkenness  are 
only  evidentiary  symptoms  of  inebriety;  they  do  not  constitute  it.  Nor  does 
this  disease  essentially  depend  upon  the  particular  intoxicant  to  which  an 
inebriate  is  addicted.  That  may  be  absinthe,  cocaine,  opium,  alcohol,  or 
any  one  of  a  hundred  other  stimulants.  Dr.  Kerr  next  shows  that 
there  is  a  close  analogy,  if  not  au  actual  historical  relationship,  between 
inebriety  and  insanity,  and  that  the  former  disease,  like  the  latter,  may  be 
roused  into  fatal  activity  by  a  single  act  of  indulgence,  or  by  circumstances 
over  which  the  patient  may  or  may  not  have  control.  It  becomes  necessary, 
therefore,  to  determine  the  e£fect  of  inebriety — upon  civil  capacity  and 
criminal  responsibility.  And  now  our  author  reaches  the  point  at  which 
the  lawyer  and  the  doctor  have  hitherto  parted  company  not  without  dust 
and  heat.  But  Dr.  Kerr,  while  he  is  too  thorough  an  alienist  not  to  give 
an  occasional  overcolouring  to  his  facts,  is  at  the  same  time  too  much  of  a 
logician  to  draw  extreme  conclusions.  And  his  apparent  contentions, 
which  it  may  suffice  to  state  without  detailed  criticism,  are  these  : — 

1.  That  no  uncured  inebriate  should  be  permitted  to  marry. 

2.  That  law  should  recognise  inebriety  itself  as  a  disease  which  may 
modify  and  in  some  cases  cancel  criminal  responsibility. 

3.  That  the  allowance  of  the  plea  of  inebriety  in  any  given  instance  should 
be  determined  by  a  medico-legal  tribunal — an  aspiration  which  might 
perhaps  be  realised  by  extending  to  criminal  cases  the  power  of  summoning 
assessors  which  the  judges  possess  under  the  Judicature  Acts  in  civil 
proceedings. 

4.  That  the  Habitual  Drunkards  Act,  1879,  should  be  replaced  by  a  per- 
manent measure  providing,  after  the  American  and  Colonial  models,  for  the 
maintenance  of  pauper  or  poor  inebriates  at  the  public  charge,  and  for  the 
magisterial  committal  of  habitual  drunkards  to  licensed  retreats. 

A.  W.  R. 

A  Concise  Treatise  on  the  Law  of  Covenants.  By  G.  Baldwin  Hamilton. 
London  :  Stevens  &  Sons.     1888.    8vo.    xxiv  and  165  pp. 

Wb  took  this  book  in  hand  with  some  misgivings,  as  the  author  was  called 
only  in  1886,  but  we  were  agreeably  disappointed,  and  we  think  that  it 
will  be  found  useful.  The  book  contains  some  original  research,  but  it  is  of 
very  unequal  merit.  Perhaps  the  best  parts  are  the  first  chapter  *  What  is 
a  covenant  and  how  created,'  and  the  discussion  at  pp.  102  et  seq.  of  the 
difficult  questions  relating  to  covenants  running  with  land  in  cases  where 
they  are  not  annexed  to  a  reversion,  which  is  decidedly  good.  The  appendix 
contains  an  interesting  account  of  the  old  action  of  covenant. 

The  author  is  able  to  write  good  English  when  he  likes ;  we  therefore 
have  a  right  to  complain  that  in  many  cases  he  does  not  take  the  trouble  to 
do  so.  Ex.  gr.  on  p.  42,  'In  an  assignment  of  a  lease  as  beneficial  owner,' 
'  In  mortgages  the  same  covenants  are  implied,'  there  being  no  antecedent  to 
which  the  word  *  same '  applies.  This  carelessness  of  diction  is  very  apparent 
in  the  discussion  of  joint  and  several  covenants,  where  in  places  it  almost 
amounts  to  an  inaccurate  statement  of  the  law. 


354  The  Law  Quarterly  Review.  [No.  XV. 

It  is  very  difficult  to  write  on  law  without  making  nuBtakes  ;  a  somewhat 
painful  experience  has  taught  us  that  the  best  manner  of  avoiding  them  is 
to  have  both  the  MSS.  and  the  proofs  read  by  a  competent  critic,  and  to 
alter  every  passage  to  which  he  objects,  however  unreasonable  his  objection 
may  appear.  But  even  if  this  is  done  some  blunders  will  remain,  blunders 
of  which  one  is  horribly  ashamed.  If  it  was  not  an  ungracious  task  one 
could  write  an  amusing  article  consisting  of  the  astounding  blunders  com* 
mitted  by  eminent  legal  writers.  We  hope  therefore  that  Mr.  Hamilton 
will  take  our  criticisms  in  good  part ;  his  book  is  full  of  promise,  and  we 
venture  to  predict  that  if  be  will  bestow  more  of  the  labour  of  the  file  on 
his  next  book  it  will  be  successful.  H.  W.  £• 


A  Treatise  on  the  Law  of  Partnership.  Fifth  Edition.  By  Lord  Justice 
LiNDLKY,  assisted  by  William  C.  Gull  and  Waltee  B,  Lindi^y. 
London:  W.  Maxwell  &  Son.  1888.  La.  8vo.  Ix  and  844  pp. 
Thk  fifth  edition  of  '  Lindley  on  Partnership'  has  taken  a  new  departure. 
With  a  view  to  convenience  and  expense,  the  familiar  treatise  has  been  divided 
into  two  parts,  each  complete  without  the  other.  The  first  volume  is  now 
in  our  hands,  containing  the  law  of  partnership  proper,  and  the  second, 
which  is  promised  shortly,  will  deal  with  the  law  of  companies  so  far  aa  it 
has  any  connexion  with  the  law  of  partnership.  To  our  mind  this  division 
of  subjects  is  a  distinct  improvement.  It  saves  the  practitioner  from  the 
])etty  annoyance  of  taking  down  the  volume  containing  an  index,  only  to  find 
that  the  point  which  he  seeks  is  discussed  in  the  other  volume.  Now  he  will 
know  at  once  which  volume  it  is  that  he  needs,  the  partnership  volume  or 
the  company  volume.  Besides  the  immense  development  of  company  law, 
which  will  in  its  relation  to  partnership  be  discussed  in  the  forthcoming 
volume,  there  have  been  several  important  decisions,  though  no  legislative 
change,  in  the  ten  years  which  have  elapsed  since  the  publication  of  the 
foiu'th  edition  of  this  work.  There  have  been  notably  the  cases  of  Kendall 
V.  IlandUon,  Scarf  v.  Jardins^  and  The  Yorkshire  Banking  Compctni/  v. 
Jieatson.  The  i^econd  of  these,  which  is  well  known  for  its  important 
bearing  on  the  liability  of  a  retiring  partner  for  the  debts  of  the  firm,  is 
referred  to  no  less  than  eleven  times  in  the  volume  before  us,  and  twice 
with  particularity  of  the  circumstances.  It  is  an  ingenious  device  and,  so  far 
as  we  are  aware,  one  peculiar  to  the  writer,  to  give  in  the  list  of  authorities 
cited  an  asterisk  to  the  page  on  which  a  case  is  considered  in  detail,  and  not 
merely  quoted  in  a  note.  The  author  and  his  assistants  expressly  disclaim  any 
attempt  to  cope  with  the  authorities  since  1 866  extraneous  to  the  Law  Keports. 
Thoee  authotities  are  the  bugbear  of  the  busy  lawyer.  It  is  by  no  means  easy 
for  him  to  assure  himself  that  the  point  upon  which  he  is  engaged  has  not 
been  directly  decided  in  one  of  the  three  or  four  contemporary  and  equally 
authoritative  reports,  and  generally  he  runs  the  risk  of  being  confronted 
with  such  an  authority  by  his  opponent.  So  that  it  is  a  great  assistance  to 
him  to  have  these  foreign  cases  collected  and  analysed  for  him  by  a  text 
writer  such  as  the  Lord  Justice.  We  are  disposed,  while  we  are  on  small 
things,  to  complain  of  the  number  of  additions  and  corrections,  which  is  for 
a  fifth  edition  abnormal,  and  takes  a  full  forty  minutes  to  incorporate  in  the 
text.  In  other  small  things  the  industry  of  Lord  Justice  Lindley's  assistants 
is  not  at  fault.  For  the  corpus  of  the  work,  that  has  been  well  tried  in  the 
furnace  of  daily  practice,  and  it  has  stood  the  severest  test.  It  is  the 
monograph  on  the  subject  which  lives  in  legal  libraries  as  an  indispensable 
assistant.  It  has  lived  long,  and  this  latest  edition  is  in  no  respect 
unworthy  of  its  predecessors.     Even  now  however  there  are  occasionally 
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to  be  found  sentences  which  would  bear  elucidation,  such  for  instance  as 
that  on  p.  2 1 :  *  A  contract  of  partnership  is  determinable  at  the  will  of 
any  one  of  the  persons  who  have  entered  into  it,  provided  it  has  not  been 
agreed  that  the  contract  shall  endure  for  a  specified  time/  Is  the  ordinary 
contract  by  which  two  men  engage  to  be  partners  so  long  as  they  both  live 
a  contract  for  a  specified  time  1  The  answer  to  this  question  should  be,  we 
believe,  in  the  affirmative,  but  it  is  an  answer  which  it  is  hard  to  find  in 
the  pages  before  us.  Taken  however  as  a  whole,  the  latest  edition  of 
*  Lindley  on  Partnership '  deserves  the  same  measure  of  praise  and  success 
as  the  unanimous  judgment  of  the  legal  community  has  respectfully  awarded 
to  its  predecessors. 

CAiU/s  Index  to  all  the  Reported  Cases  decided  in  the  several  Courts  of 
Equity  in  England,  etc.  The  Fourth  Edition.  By  Henky  Edward 
Hirst.  Volume  VI,  containing  the  titles  'Packer'  to  'Smuggling.' 
London :  Stevens  &  Sons  ;  H.  Sweet  &  Sons;  W.  Maxwell  &  Son. 
1888.  La.  8vo.  X  and  5373-6369  pp. 
Yet  another  volume  of  Chitty's  Invaluable  Equity  Index  has  reached  our 
hands,  and  it  shows  no  falling  off  from  its  five  predecessors  as  concerns  the 
laborious  accuracy  which  Mr.  Hirst  has  bestowed  upon  it.  The  sixth 
volume  contains  such  important  titles  as  Partition,  Partnership,  Patent, 
Perpetuity,  Petition  of  Right,  Portion,  Power,  Principal  and  Agent,  Railway, 
Registration,  Revenue,  Scotland,  Set-off,  Settled  Estates  Acts,  Settlement, 
the  Rule  in  Shelley's  Case,  and  Shipping.  By  a  curious  coincidence  the  first 
title  in  the  volume  is  '  Packer '  and  the  last  ^  Smuggling/  just  as  the  first 
title  in  one  volume  of  *  Fisher's  Digest '  is  *  Crops '  and  the  last '  Hunting.' 
The  succession  of  these  volumes  is  fairly  rapid.  We  noticed  in  our  January 
number  the  fifth  volume,  and  now  in  July  we  are  enabled  to  notice  the 
sixth.  May  next  January  see  the  invaluable  seventh  and  last  in  our  hands, 
for  its  index  of  cases  will  enable  us  to  turn  to  any  decision  nomtnatim, 
instead  of  hunting  for  it,  as  at  present,  under  its  subject  which  may  be 
dubious.  But  even  on  the  assumption  that  by  January  1889  ^ii'th  be 
given  to  the  final  volume  of  Chitty,  five  years  and  a  half  will  then  have 
elapsed  from  the  day  when  the  first  volume  of  the  series  saw  the  light. 
True  it  is  that  progress  has  been  more  rapid  since  Mr.  Hirst  has  undertaken 
his  task  singlehanded,  but  there  is  no  denying  that  there  will  be  a  for- 
midable gap  to  be  filled  up  between  the  end  of  1883 — the  point  up  to 
which  the  Equity  Index,  save  only  the  first  two  volumes,  tifx^rat  tivai 
complete  and  unimpeachable — and  1889,  the  year  which  will,  we  anticipate, 
see  its  last  volume  published.  This  gap  means  that  there  are  so  many 
volumes  of  law  reports  of  every  race,  or  so  many  annual  digests,  to  be 
scanned  by  the  practitioner  before  he  can  be  assured  that  he  has  surveyed 
his  point  under  consideration  from  one  pole  to  the  other.  And  the  un- 
pleasant fact  must  not  be  lost  sight  of,  that  by  publishing  the  first  volume 
before  the  year  1883  had  expired,  Mr.  Hirst  has  exposed  his  editions  to  the 
charge  of  inconsistency,  in  that  one  volume  contains  cases  up  to  a  date 
different  from  that  attained  by  the  others.  Nothing,  however,  is  more 
transitory  in  its  nature  than  a  legal  digest  or  text-book,  and  the  time  is 
very  short  during  which  a  lawyer  can  look  upon  it  as  *  absolute  in  every 
number.'  We  can  but  hope  that  at  least  for  the  sake  of  the  community 
whose  hive  is  Lincoln's  Inn,  Mr.  Hirst  may  undertake  the  task  of  editing 
the  fifth  edition  of  '  Chitty,'  when  in  the  fulness  of  time  that  edition  is 
demanded. 
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Ilistoire  du  Droit  et  des  ImtitutioM  de  la  France.  Par  E,  Glasson. 
Tome  II.  Paris :  F.  Pichon.  1888. 
In  the  first  volame  M.  Qlasson  dealt  with  Celtic  and  Roman  Ganl  (see 
Law  Quabteblt  Beview,  vol.  iv.  p.  100).  The  second  volnme  is  devoted 
(as  will  be  the  third)  to  the  Franks.  The  present  volume  treats  of  their 
political  and  administrative  organisation  and  of  the  condition  of  persons 
among  them  at  a  period  when  the  differentiation  of  the  peoples  which  were 
to  spring  from  the  common  German  stock  had  yet  made  little  progress. 
We  find  here  the  beginnings  of  some  of  oar  own  institutions,  and  even  of 
some  of  our  legal  expressions,  as  in  the  case  of  trusHs,  though  used  in  a  veiy 
different  sense  (p.  600).  (See  also  '  mansion,'  p,  361.)  The  volume  is  pre- 
ceded by  an  exhaustive  methodical  bibliography  (33  pages)  of  literature 
relating  to  the  period.  

Tie  Law  and  Practke  on  EnfranchUemenfs  and  Commutations,  By  Archi- 
bald Brown.  London:  Butterworths.  1888.  8vo.  xx and  456  pp. 
Thb  Copyhold  Acts  1841-1887  form  a  series  of  seven  Acts,  creating  a 
sufficient  muddle  to  justify  the  epitome  contained  in  this  book.  The 
epitome  is  divided  into  chapters  treating  separately  of  eniranchisements 
and  commutations, — ^an  arrangement  which  involves  some  lengthy  repeti- 
tions. To  these  are  prefaced  a  chapter  on  enfranchisements  and  commuta- 
tions at  common  law ;  and  the  body  of  the  work  (consisting  of  1 44  pages) 
concludes  with  a  chapter  of  practical  directions.  There  are  the  inevitable 
appendices,  setting  forth  the  seven  Acts  already  mentioned,  nine  other 
Acts  incidentally  connected  with  the  subject-matter,  and  a  collection  of  pre- 
cedents and  official  forms.  The  Act  of  1887  is  accompanied  by  some  apt 
annotations.  There  is  a  full  and  well*arranged  index  ;  and  the  whole  will 
be  a  useful  handbook  for  stewards  of  manors  and  others  who  have  much  to 
do  with  these  incidents  of  copyhold  tenure. 

The  Justicei  Note-book.  By  the  late  W.  Knox  Wigkam,  J.P.  Fifth 
Edition,  by  Walter  S.  Shirley,  M.P.  London  :  Stevens  &  Sons. 
1888.     8vo.   xii  and  527  pp. 

The  appearance  in  a  fifth  edition  of  (we  note  with  regret)  the  late  Mr. 
Wigram's  excellent  Note-book  for  Justices  deserves  mention  here,  although 
the  work  in  an  earlier  edition  has  been  reviewed  in  the  Law  Quarterly  ^. 
The  text  of  the  work  is  substantially  unaltered ;  but  recent  decisions  and 
legislation  have  been  worked  in.  The  arrangements,  however,  for  dealing 
with  the  legislation  of  1887  are  not  satisfactory.  A  number  of  extracts  of 
these  Acts  are  placed  in  an  appendix,  without  being  in  any  way  worked  into 
the  text.  The  lateness  of  the  last  year's  session  may  have  made  it  difficult 
properly  to  incorporate  this  matter  in  a  book  published  in  December ;  but 
the  difficulty  ought  to  have  been  foreseen  and  remedied,  at  the  cost  (if 
necessary)  of  reprinting. 

We  may  here  repeat  the  opinion  formerly  expressed  of  the  literary 
merits  of  Mr,  Wigram's  book.  The  style  is  clear,  and  the  expression 
always  forcible,  and  sometimes  humorous.  The  book  will  repay  perusal  by 
many,  besides  those  who,  as  justices,  will  find  it  an  indispensable  companion. 

A   Handbook    of  W riff  en    and    Oral   Pleading  in    the    Sheriff   Court 
(Scofla?id).      By  J.  M.  Lees,  Sheriff  Substitute  of  Lanarkshire. 
Glasgow  :  William  Hodge  &  Co.    1888.    8vo.   xxii  and  232  pp. 
Few  judges  have  a  moie  varied  experience  than  a  Sheriff  Substitute — who 
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is  in  fact  the  acting  Sheriff — in  Lanarkshire.  Besides  having  important 
functions,  both  administrative  and  judicial,  in  criminal  matters,  he  is  judge 
ordinary  in  a  populous  and  actively  commercial  district,  with  a  jurisdiction, 
in  personal  actions,  unlimited  in  amount.  From  this  point  of  view  the 
author  gives  hints  and  directions  to  the  practitioners  in  his  own  and  similar 
courts,  which,  if  well  digested  and  attended  to,  will  avoid  the  risk  of  mis- 
carriage in  a  well-founded  claim  ;  and  prevent  many  an  ill-advised  proceed- 
ing from  being  entered  ou.  The  directions  are  thoroughly  practical  and 
sound,  and  well  adapted  for  the  use  of  the  class  for  whom  they  are  written. 
The  language  is  popular,  and  sufficiently  free  from  technicalities  to  make 
the  book  interesting  to  the  wider  class  of  those  who  may  wish  to  know  how 
a  system  of  subordinate  local  judicature,  so  successful  as  that  existing  in 
Scotland,  is  actually  conducted. 


Redress  hy  ArUtration.     A  Digest  of  the  Law  relating  to  Arbitration  and 
Awards.     By  H.  Potjlks  Lynch.     London :  Effingham,  Wilson 
&  Co.    1888.   vi  and  86  pp. 
This  is  an  attempt  to  treat  a  subject  popularly  and  scientifically.     The 
combination  is  not  one  which  is  either  desirable  or  satisfactory.     A  popular 
legal   hand-book   should   be  written  in  a  purely  popular  manner.     The 
scientific  method  when  used  popularly  is  apt  to  become  ridiculous.     For 
example.  Article  3  begins  thus :  *  One  arbitrator  is  better  than  two,  because 
one  is  more  likely  to  act  judicially.'     It  is  absurd  to  put  a  piece  of  infor- 
mation based  on  the  experience  of  men  of  business  into  the  form  of  a 
proposition  of  pure  law.     While  therefore  the  layman  will   be   able  to 
pick  up  some  information  about  arbitration  in  this  book,  Mr.  Lynch  would 
have  saved  himself  trouble  and  have  produced  a  better  book  if  he  had  sat 
down  and  simply  written  out  in  ordinary  form  some  hints  about  arbitration. 

A  Selection  of  Leading  Cases  in  the  Criminal  Law,   By  Walter  Shirlby 

Shirley.    London:  Stevens  &  Sons.   1888.   8yo.  xii  and  147  pp. 

This  little  book  has  a  good  deal  in  common  with  others  by  the  late  Mr. 

Shirley.     While  it  shows  no  especial  degree  of  learning,  and  makes  no 

pretence   to   add  to  the  stock  of  knowledge  common  to  most  barristers 

Practising  at  sessions,  it  is  reasonably  lucid  and  not  particularly  inaccurate. 
ts  worst  fault  is  the  endeavour  to  be  amusing  as  well  as  instructive,  which 
Mr.  Shirley  was  accustomed  to  achieve  by  such  means  as  saying  *  Mr. 
Robert'  when  he  had  occasion  to  refer  to  a  policeman,  and  marginally 
annotating  a  case  of  larceny  *  a  butcher-boy*s  little  game.*  So  far  as  the 
book  goes,  it  will  not  do  students  any  great  harm.  They  will  not  find  in  it 
either  historical  exposition  of  the  law,  or  critical  appreciation  of  the  nice 
points  of  dogmatic  tSjTwITiation  involved  in  such  a  case  as  R,  v.  Ashwell, 

A  Digest  of  the  Law  relating  to  the  Sale  of  Goods,  By  Walter  C.  Kbr. 
London:  Reeves  &  Tamer.    1888.   8vo.   xvi  and  137  pp. 

This  Digest  is  in  the  form  of  what  has  been  in  late  years  more  usually 
styled  a  Code,  following,  to  a  certain  extent,  the  method  of  the  Indian 
Contract  Act  1872,  but  with  a  variety  of  arrangement  of  matter  and  type 
that  is  rather  pei'plexing. 

Notwithstanding  this  defect  of  form,  the  book  contains  some  good  work ; 
and  will  be  an  excellent  guide  to  the  salient  and  most  recent  authorities  on 
the  law  of  sale  of  goods;  a  subject  which  is  continually  gi-owing,  and 
developing  new  raateiials  to  be  digested.     The  work  done  is  sound,  and 
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the  resnlts  made  readily  accessible  for  practical  use,  both  by  condensation 
of  the  subject-matter,  and  by  a  good  index. 

Tie  Complete  Annual  Digest  of  every  Reported  Case  in  all  the  Courts  for 
the  year  1887.     Edited  by  Alfred  Ehdbn,  compiled  by  Herbert 
Thompson.     London:  W.  Clowes  &  Sons^  Limited.   1888.   La. 
8vo.   Ixxxii  and  492  cols. 
Wb  are  favoured  with  the  last  issue  of  this  useful  annual.     So  long  as  a 
variety  of  reports  exist,  it  is  a  great  satisfaction  to  have  periodically  an 
accessible  arrangement  of  their  contents  which  we  are  assured  is  exhaus- 
tive.    The  Table  of  Cases  followed^  overruled  or  commented  on,  Table  of 
Statutes,  and  Table  of  Bules,  give   a  ready  clue  to  finding  the   latest 
authority,  good  or  bad,  upon  any  subject  to  which  the  primary  reference, 
whether  of  statute  or  case  law,  is  already  known. 

We  have  also  received — 

PrineipleB  of  the  English  Law  of  Contract^  and  of  Agency  in  its  relation  to 
Contract.  By  Sir  William  R.  Anson,  Bart.  Fifth  Edition.  Oxford : 
Clarendon  Press.    8vo.   xxxi  and  384  pp. 

Tlis  Law  relating  to  Actions  for  Malicious  Prosecution,  By  Herbert 
Stephen.  London:  Stevens  &  Sons.  1888.  8vo.  xii  and  131  pp. — Mr. 
Stephen  thinks  that  the  law  may  be  said  to  have  at  last  become  what  many 
judges  have  said  or  hinted  that  it  ought  to  be ;  i.  e.  that  the  question  of 
*  reasonable  and  probable  cause  *  in  cases  of  malicious  prosecution  and  false 
imprisonment  may,  since  the  latest  decisions,  be  frankly  treated  as  a 
question  of  fact. 

The  Law  relating  to  Dogs.  By  F.  Lxjpton.  London :  Stevens  &  Sons. 
1888.  8vo.  xii  and  160  pp. — This  little  book  will  be  found  useful  by 
country  gentlemen  and  other  owners  of  dogs ;  it  seems  to  contain  a  sufficient 
account  of  the  law  of  practical  utility  on  the  subject. 

The  Sources  of  the  Law  of  England,  By  H.  Brunner.  Translated  from  the 
German  by  W.  Hastie.  Edinburgh:  T.&T.  Clark.  1888.  8vo.  x  and  63  pp. 

The  United  States  and  the  States  under  the  Constitution.  By  C.  S.  Pattbrson. 
Philadelphia,  Pa. :  T.  &  J.  W.  Johnson  &  Co.  1888.  8vo.  xxxi  and  290  pp. 

The  Madras  Code,  etc.  Second  Edition.  Calcutta  :  Govt.  Press.  1888. 
La.  8vo.    xxix  and  779  pp. 

Istituzioni  di  diritto  civile  italiano.  Per  O.  P.  Chironi.  Vol.  L 
Torino  :  Fratelli  Bocca.     La.  8vo.   xi  and  367  pp. 

Uunificazione  dette  leggi  Canibiarie  nd  Congresso  Intemazionale  di 
diritto  Commereiale  in  Anversa.  By  Sheriff  Dove  Wilson.  Tr.  by  Aw. 
Salvatorb  Sacebdotb.    Turin.     1888.     17  pp. 

The  Coal  Mines  Regulation  Act,  1887,  etc.  By  Mabkell  W.  Peacb. 
London  :  Reeves  &  Turner.    1 888.   8vo.   xiv  and  367  pp. 

WiU-Making  made  Safe  and  Easy.  By  Almaric  Rumsbt.  London  : 
John  Hogg.    1888.   X  and  140  pp. 

Accidents  de  Travail.  Par  Ch.  Sainctelbitb.  Brussels:  Bmylant- 
ChristopKe  &  C*«.    1888.    26  pp. 

The  Naiwre  and  Value  of  Jurisprudence,  Roman  Law  and  International 
Law,  By  Chan-Toon.  London :  W.  Clowes  &  Sons,  Limited.  1888.  8vo. 
3 1  pp. — A  neat  little  summary  showing  only  traces  of  the  English  language 
not  being  native  to  the  writer.  It  looks  as  if  it  had  been  prepared  for  some 
special  occasion,  but  there  is  not  anything  to  show  what. 
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NOTES. 


It  aeefM  corwenient  to  repeat  in  a  conspwuotis  2>^ce  that  it  is  not  desirable 
to  send  MS,  an  approval  without  previous  communication  with  the  Editor^ 
except  in  very  special  circumstances;  and  that  the  Editor ^  except  as  afore* 
saidf  cannot  be  in  any  way  ansu)erable  for  MSS.  so  sent. 


Note  ok  the  Canonists. 


Few  EngliBh  lawyers  know  what  works  on  the  Canon  Law  are  of 
authority,  or  the  method  of  citing  them.  I  put  together  the  following 
notes  for  my  own  convenience,  and  I  think  tiiat  they  may  be  useful  to 
lawyers  who  are  not  civilians.  I  have  added  a  short  statement  of  the 
method  adopted  by  the  Canonists  in  citing  the  civil  law. 

Authorities  on  the  Canon  Law. — Various  collections  of  Ecclesiastical  law, 
called  *  canones/  as  distinguished  from  '  leges/  temporal  laws,  were  made 
from  time  to  time  by  private  persons.  The  most  celebrated  of  them  was  the 
'  Decretum '  produced  by  the  learned  Gratian  in  tlie  twelfth  century,  re- 
published in  1582  by  the  orders  of  Pope  Gregory  XIII.  In  1226  Pope 
Honorius  III  sent  a  compilation  of  Decretal  ^istles  to  the  university  of 
Bologna,  and  directed  that  it  should  be  taught  and  used  both  in  the  courts 
and  schools  of  law.  This  compilation  appears  to  have  been  superseded  by  an 
authentic  collection  called  '  The  Decretals,'  published  about  1234  under  the 
authority  of  Pope  Gregory  IX,  who  directed  that  this  collection  alone  was 
to  be  used  in  the  courts  and  in  the  schools.  See  Hallam,  Middle  Ages,  ii.  287. 
Another  volume  of  Decretals  was  published  in  1298  by  Pope  Boniface  YIII. 
Other  decretal  epistles  were  published  by  subsequent  Popes  under  the  name 
of  '  Extravagantes.'  A  book  of  Decretals  by  Matthaeus  and  four  books  of 
Institutes  by  Lancellottus  have  always  been  regarded  as  of  great  authority 
in  the  Canon  law,  though  they  have  never  received  the  Papal  sanction. 
In  England  the  Ecclesiastical  Courts  have  also  received  as  works  of 
authority  the  *  Constitutions '  of  the  legates  Otho  (i  236)  and  Othobon  (i  268), 
the  '  Glosses'  of  Joannes  de  Atho  (about  1290),  the  'Provincial  Constitu- 
tions' of  successive  Archbishops  of  Canterbury  from  1222  to  1417,  all  of 
which  with  the  Glosses  of  Lyndewood  (1423)  are  usually  printed  together  and 
referred  to  under  the  name  of  Lyndewood.  The  *  Pupilla  Oculi,'  published 
in  1385  by  John  de  Burgo,  Chancellor  of  the  University  of  Cambridge,  is 
also  considered  an  authority. 

Manner  of  citing  the  Canonists. — ^The  references  to  the  authorities  on 
Canon  and  Civil  law  are  very  complicated.  It  is  possible  that  before  the 
invention  of  printing  it  was  not  found  safe  to  adopt  the  modem  plan  of 
referring  wherever  it  is  possible  to  numbers.  The  first  part  of  the  Decretum 
is  referred  to  as  c^.  di.  or  dist.  [distinction],  the  second  part  as  q,  [quaestio], 
and  the  third  part  as  con.  [cousecratiol 

Keferences  to  the  first  part  of  the  Decretum  take  the  form  dist.  8  qtto 
jure  or  70  dist.  c.  l  c£r  2,  that  is,  the  first  part  of  the  Decretum,  the  chapter 
beginning  '  quo  jure  '  in  the  8th  distinction  and  the  first  and  second  chapters 
in  the  70th  distinctio  of  the  first  book.     The  second  book  is  referred  to  as 
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follows,  a6  q.  nee  mirwn  in  v.  [or  §]  magi^  which  means  the  paragraph 
that  begins  M<igt  in  the  canon  nee  mirwn  in  the  fifth  quaeetio  of  the 
a6th  causa  of  the  second  part  of  the  Decretum.  References  to  the 
31x1  quaeetio  of  the  33rd  causa  of  the  second  part  of  the  Decretum  some- 
times take  the  form  de  poena  dis.  i.  homicidiorumf  which  means  the 
canon  commencing  ^  homicidiorum '  in  that  quaestio. 

The  reference  to  the  third  part  of  the  Decretum  is  made  as  follows,  de 
Con,  dist,  /.  e.  EccUsia,  meaning  the  canon  commencing  EccUsia  in  the 
first  disHncHo  in  the  thiid  part  of  the  Decretum. 

The  Decretals  are  divided  into  five  books,  each  book  into  titles,  each  title 
.  into  chapters  and  paragraphs.  The  reference  de  sum.  Trin,  et  fi,  Cai, 
damnamus  means  the  chapter  damnamus  in  the  title  de  summa  Trinitaie  et 
fide  Catholica  ;  this  may  also  be  cited  as  ETsira  de  sum.  Trin.  et  fi.  Cat.  e. 
damnamus^  where  '  Extra'  means  '  Extra  decretum  Gratiani.'  The  seventh 
and  eighth  books  are  cited  in  a  similar  manner,  adding  at  the  end  lib.  6  or 
Ub.  7.  The  Clementine  decretals  are  cited  in  like  manner,  prefixing  '  Clemen.' 
or  adding  '  in  Clemen.' 

The  Extravagantes  are  cited  de  prmh.  et  Dig.  Extra.  Joan.  XXII  or  dt 
major  et  obed.  Extra.  Com.,  the  references  being  to  the  Extrayagants  of  Pope 
John  XXII  or  to  the  Extravagantes  Communes. 

Manner  cf  citing  the  Civil  law. — ^Tbe  Digests  or  Pandects  are  referred  to 
by  the  letters  ff.  This  abbreviation  appears  to  have  'arisen  by  oalli* 
graphic  development  from  a  d  with  a  line  through  it '  (Roby,  IntroiiuctioB 
to  the  Study  of  Justinian's  Digest,  p.  ccxlv,  q.  v.  for  further  details).  The 
titles  and  laws  are  referred  to  by  their  first  woids :  thus^.  de  damno  infeeto, 
h  si  finita  means  the  law  beginning  si  finita  in  the  title  de  damno  infeGlo 
of  the  Digests.  This  may  also  be  written  I.  si  finita^  ff.  de  damno.  The 
more  modem  practice  is  to  refer  to  the  numbers  of  the  book,  title  and  law : 
thus  the  law  cited  above  would  be  '  Dig.  (or  D.)  XXXIX.  Tit.  II.  I.  ig/  or 
'  Dig.  XXXIX.  II.  15.'  The  Institutions  are  referred  to  as  follows,  /fufe't. 
de  nuptiiSf  §  duorumt  which  means  the  paragraph  commencing  duorum 
in  the  title  commencing  de  nuptiis.  This  mtfy  also  be  referred  to  as  '  Instii. 
I.  Tit.  X.  §  4.'  Many  modem  writers  use  the  single  letter  I,  thus :  I.  L 
10.  §  4. 

References  to  the  Codex  were  made  as  follows:  Cod.  de  Feriis^  I.  ommes 
•Tttdtcef,  meaning  the  law  commencing  '  Omnes  judices'  in  the  title  defariis. 
This  would  now  he  referred  to  as  <  Cod.  (or  C.)  UI.  Tit  XII.  1.  3.  Some 
writers,  however,  still  put  the  law  and  paragr^>h  before  the  book  and 
title ;  and  there  is  much  variation  in  the  use  of  Roman  and  Arabic  figures 
and  other  tninutiae  (see  Roby,  1.  c). 

References  to  the  Authenticum,  i.  e.  the  old  Latin  version  of  the  Novels 
of  Justinian,  are  made  as  follows,  AutherU.  de  nupHis,  cap.  sed  etiam,  coil 
4,  meaning  the  chapter  beginning  '  Sed  etiam '  in  the  title  '  de  nuptiis '  in 
the  fourth  CoUatio  of  the  Authenticum.  This  may  be  referred  to  as  '  Aut. 
Col.  IV.  Tit.  I.  Nov.  VII.' 

References  to  the  Liber  Feudomm  are  made  as  follows, '  In  Feud,  quid  sii 
Invest.  §  si  vero,'  or  '  Feud.  2.  Tit.  a.  §  i.' 

The  old-fashioned  citations  without  numbers  can  be  traced  by  maana  of 
the  indices  with  which  all  modem  editions  of  the  Corpus  Juris  are  furnished. 
H.  W.  B. 

The  note  in  the  Law  Quabterly  for  April  last  (p.  236)  upon  Mr. 
Justice  Kekewich's  disapproval  of  '  the  practice  of  citing  as  authorities  the 
text-books  of  living  authors,  and  particularly  of  authors  on  the  bench  under 
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tbe  notion  that  these  latter  poeeess  a  quasi-judicial  authority '  recalls  an 
incident  at  the  argument  of  BodliffY.  DalUnger  (141  Mara,  i)  hefore  the 
full  bench  of  the  Supreme  Court  of  MaesachuBetts,  of  which  Mr.  Justice 
Holmes  is  a  member. 

The  question  was  whether  the  owner  of  goods,  which  had  been  delivered 
to  an  agent  for  a  principal  really  fictitious,  but  represented  to  be  existent 
although  undisclosed,  and  which  had  been  pledged  by  such  agent  as  his 
own,  could  maintain  replevin  against  the  agent's  bona  fide  pledgee.  After  a 
verdict  for  the  plainti£Ps  the  case  came  before  the  faW  bench  upon  the 
defendant's  exceptions.  These  were  argued  at  considerable  length  by  the 
defendant's  counsel,  while  the  plaintiffs'  counsel  simply  read  to  the  Court 
the  third  paragraph  of  Lecture  IX  of  Holmes's  Common  Law,  (say)  nine 
lines  (see  p.  308). 

Despite,  then,  Lord  Justice  Fry's  remark  that  'it  is  hardly  enough 
remembered  how  different  are  the  circumstances  under  which  a  book  is 
written  and  a  judgment  pronounced '  (Specific  Peiformance,  2nd  ed.  preface), 
it  may  be  said  that  in  ^is  case  the  opinion  of  the  Court  written  by  Mr. 
Justice  Holmes  shows  that  the  counsel  for  the  plaintiff  safely  assumed  that 
the  circumstances  under  which  '  The  Common  Law '  was  written  and  the 
judgment  as  to  his  clients  was  to  be  pronounced  were  far  from  different, 
and  that  *  a  quasi-judicial  authority '  might  properly  be  attributed  to  the 
text-book  in  question,  although  written  before  its  author's  elevation  to  the 
bench.  B.  S.  L. 

BosTOK,  Mass.,  25  May,  1888. 

[The  relative  weight  of  text-books,  as  compared  with  decisions,  is  no 
doubt  much  greater  in  the  U.  S.  than  here. — Ed.] 

The  Lunacy  Acts  Amendment  Bill  appropriately  closes  an  intricate,  yet 
thoroughly  characteristic,  chapter  in  the  history  of  English  law.  After  a 
struggle  of  nearly  a  centnry  and  a  half  s  duration  against  the  lukewarmness 
of  a  public  opinion  whose  fitful  activity  had  to  be  at  once  stimulated  and 
sustained  by  such  object-lessons  in  insanity  and  its  treatment  as  the  sufferings 
of  Norris,  the  strange  hysteria  of  Chatham,  and  the  incapacity  of  George 
in  could  supply, — against  the  stem  resistance  and  the  material  resources  of 
the  culprits  to  whom  inquiry  meant  exposure — and  latterly  against  the  con- 
servatism of  the  House  of  Lords — the  policy  of  Tuke  and  of  Shaftesbury  has 
prevailed,  and  a  really  comprehensive  and  symmetrical  measure  has  been 
produced. 

The  new  Bill  embodies  most  of  the  suggestions  made  by  the  Dillwyn 
Committee. 

1.  From  Scotch  procedure  (24  &  25  Vict.  54.  14:  29  &  30  Vict.  51.  4) 
it  borrows  the  principle  that  the  committal  of  a  lunatic  to  any  asylum  or 
lioensed  house  should  be  a  magisterial  act. 

2.  It  provides  for  oases  of  urgency  on  the  principle  of  the  Scotch 
'  Emergency  Certificate.' 

3.  It  brings  every  lunatic  under  confinement  into  a  closer  relationship 
with  those  who  exercise  jurisdiction  in  lunacy — (a)  by  giving  to  a  lunatic 
committed  under  a  magisterial  order,  without  a  personal  examination  by  the 
committing  magistrate,  a  general  right  to  insist  upon  being  taken  before  an 
independent  judge,  magistrate,  or  justice ;  (6)  by  requiring  medical  super- 
intendents to  report  to  the  Commissioners  of  Lunacy  upon  the  bodily  and 
mental  condition  of  every  patient  within  one  month  after  the  date  of  his 
reception  ;  (c)  by  making  the  continuance  of  the  order  of  detention  depend 
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upon  the  regalaritj  and  the  BatisfactorinesB  of  subsequent  periodical  reports ; 
(i)  by  providing  that  letters  written  by  patients  in  any  asylum  or  licensed 
house  to  the  Lord  Chancellor,  or  any  Judge  in  Lunacy,  or  to  a  Secretary  of 
State,  a  Commissioner  or  a  Visitor  in  Lunacy,  or  to  a  committing  magis- 
trate, shall  be  forwarded  unopened,  by  the  medical  superintendent  or  pro- 
prietor, under  liability  to  a  penalty  not  exceeding  £20  for  each  offence ;  and 
\e)  by  enabling  any  person  to  apply  to  the  Commissioners  for  authority  to 
have  a  patient  medically  examined,  with  a  view  to  his  discharge  if  improperly 
detain^. 

4.  Power  is  given  to  the  Court  to  appoint  a  committee  of  the  estate  only 
of  any  person  who,  upon  inquisition,  is  found  capable  of  managing  himself, 
but  incapable  of  managing  his  affairs. 

5.  The  new  Bill  contains  a  most  salutary  provision,  which  has  long  been 
demanded,  and  will  be  heartily  welcomed,  by  the  whole  medical  profession, — 
to  the  effect  that  any  person  against  whom  an  action  is  brought  for  having 
improperly  granted  certificates  of  lunacy  may  have  it  arrested  in  its  pre- 
liminary stages  and  dismissed  upon  terms,  by  satisfying  a  Judge  of  the  High 
Court  Uiat  he  had  acted  bona  fide  and  with  reasonable  care. 

A.  W.  R 

Per  and  Post. — Most  students  of  Elizabethan  law  must  have  been  per- 
plexed by  the  constantly  recurring  phrases  <  in  in  the  per '  and  '  in  in  the 
post,'  sometimes  for  brevity  written  '  in  the  per '  and  '  in  the  post'  The 
explanation  will,  I  believe,  be  found  in  the  forms  of  the  old  writs  of  entry. 

If  a  disseisor  (in  which  word  I  include  an  abator,  intruder,  and  the  like) 
made  a  feoffment,  or  died  seised  so  that  his  heir  inherited  the  land,  the  entry 
of  the  feoffee  or  heir  was  lawful,  as  he  had  a  right  to  the  possession,  and  the 
form  of  the  writ  for  the  recovery  of  the  land  by  the  rightful  owner  was  for 
the  recovery  of  land  held  by  ii  'in  quam  non  habuit  ingressum  nisi  per  B 
(the  original  disseisor).'  Similarly,  if  the  heir  of  the  feoffee  or  the  feoffee  of 
the  heir  of  the  disseisor  was  in  possession  the  writ  took  the  form  'in 
quam  non  habuit  ingressum  nisi  per  B  cui  C  (the  disseisor),  &c/  In  other 
cases  where  a  writ  of  entry  lay,  the  writ  stated  that  the  tenant  'non 
habuit  ingressum  nisi  post,  Ac'  The  writs  were  said  to  be  *  in  the  per,* 
'  in  the  per  and  cui,'  and  '  in  the  post.' 

It  followed  that  persons  claiming  under  the  propositus  by  feoffment  or 
inheritance  were  said  to  be  '  in  the  per,'  while  those  claiming  in  any  other 
manner,  e.  g.,  by  the  limitation  of  a  use,  as  tenant  in  dower,  as  tenant  by 
the  curtesy,  as  the  lord  taking  by  escheat  or  forfeiture,  as  a  recoveror,  as  a 
corporation  sole  taking  on  the  death  of  his  predecessor,  were  saicl  to  be  '  in 
the  post.' 

It  will  be  observed  that,  except  in  the  case  of  the  heir,  the  distinction  is 
that  persons  in  the  per  take  by  the  act  of  the  party  at  common  law  un- 
assisted by  Statute,  while  persons  in  the  post  take  by  operation  of  law 
without  any  act  of  the  party,  or  by  his  act  aided  by  Statute.  I  ought 
perhaps  to  add  that  I  have  been  unable  to  find  any  authority  as  to  the 
effect  of  a  common  law  assurance  other  than  a  feofiment. 

See  as  to  all  these  points  Co.  Lit.  237  et  seq.,  and  Inst.  153,  Lincoln 
College's  Case  3  Rep.  58  b.  H.  W.  E. 

SUmor  V.  Fowle,  13  App.  Cas.  20,  is  a  remarkable  example  of  the  way  in 
which  eminent  judges  may  go  wrong.  The  House  of  Lords  in  this  case 
reverse  the  decision  both  of  the  Queen's  Bench  Divis^ion  and  of  the  Court  of 
Appeal,  and  no  careful  reader  can  doubt  that  the  decision  of  the  House  of 
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Lords  is  right  and  the  judgments  of  the  Courts  below  wrong.  The  difference 
of  opinion,  it  should  be  noted,  aroEe  upon  a  question  not  of  law  but  of  fact. 
The  inferior  Courts  held  that  a  County  Court  judge  had  made  an  order  for 
committal  in  respect  of  a  possible  future  default  in  the  payment  of  a  debt. 
The  House  of  Lords  held  that  the  order  was  for  commitment  in  respect  of 
a  past  default  in  payment  of  X20.  On  the  one  view  of  the  facts  the 
members  of  every  court  before  whom  the  question  came  considered  the  order 
invalid.  On  the  other  view,  with  all  but  equal  unanimity,  they  considered  it 
valid.  If  the  right  to  imprison  for  debt  is  to  be  retained  it  is  most  desirable 
that  orders  for  commitment  should  not  be  set  aside  on  frivolous  or  technical 
grounds.  Whether  the  power  to  imprison  for  debt  is  to  be  retained  depends 
on  the  answer  to  the  enquiry  whether  it  is  desirable  to  increase  a  poor 
man's  opportunity  of  buying  on  credit. 


No  case  recorded  in  this  quarter's  reports  has  excited  so  much  attention 
as  the  G,  W.  By.  Co,  v.  Bunch,  13  App.  Cas.  31.  Mrs.  Bunch's  triumph 
over  the  company  has  been  celebrated  in  every  newspaper  throughout  the 
kingdom.  It  is  useless  therefore  to  recapitulate  the  facts  of  the  law  suit ; 
it  is  worth  while,  however,  noting  one  or  two  points  which  may  escape  lay 
readers.  First,  the  Q.  IF.  By,  Co.  v.  Bunch  determines  no  principle  of  law 
whatever :  a  passenger,  whether  male  or  female,  who  follows  Mrs.  Bunch's 
example  may,  it  is  likely  enough,  not  achieve  Mrs.  Bunch's  success. 
Secondly,  the  sole  question  for  the  House  of  Lords  was  whether  the  County 
Court  judge,  acting  the  part  of  a  jury,  could  under  any  supposition  find  a 
verdict  in  favour  of  the  plaintiff.  Once  let  this  principle  be  grasped  and 
the  decision  of  the  House  of  Lords  follows  as  an  inevitable  conclusion  from 
the  premises.  The  only  point  of  view  in  which  the  case  has  any  1^^  im- 
portance is  the  doubt  it  throws  upon  the  judgment  of  the  Court  of  Appeal 
in  Bergheim  v.  The  G.  E.  By.  Co.,  3  C.  P.  D.  221,  The  doubt  seems  to  be 
reasonable,  and  companies  may  probably  find  their  liability  for  loss  of 
luggage  placed  in  a  carriage  greater  than  they  have  hitherto  supposed. 
Thirdly,  admirers  of  Lord  Bramwell — and  among  this  class  must  be  placed 
every  lawyer  and  layman  who  respects  honesty,  vigour,  common  sense,  and 
humour — ^must  regret  the  extent  to  which  his  lordship  is  unconsciously 
becoming  the  advocate  of  every  company.  On  grounds  which  in  themselves 
are  defensible  enough,  Lord  Bramwell  objects  to  the  law  of  England  with 
regard  to  the  liability  of  employers,  and  appears  to  be  incapable  of  fairly 
applying  a  principle  of  law  which  he  believes  to  be  unfair.  Even  if 
companies  were  always  morally  in  the  right  his  lordship's  attitude  would 
from  a  judicial  point  of  view  be  unfortunate,  but  to  defend  the  interests  of 
corporations  is  not  always  the  same  thing  as  an  '  effort  for  law  and  justice.' 
In  these  days,  however,  when  sentiment  is  too  often  allowed  to  overrule 
honesty,  the  public  will  go  on  admiiing  or  pardoning  a  judge  whose  worst 
fault  is  an  invincible  bias  towards  what  he  holds  to  be  the  cause  of  common 
fairness. 

The  judgment  of  the  Court  of  Appeal  in  The  Bemina,  12  P.  D.  58,  is 
briefly  and  decisively  affirmed  in  the  House  of  Lords,  nom.  Mills  v.  Arm- 
strong,  13  App.  Ca.  I.  No  attempt  is  made  in  the  leading  opinion.  Lord 
Herscheirs,  to  exhaust  the  subject  of  what  is  sometimes  called  '  contributory 
negligence  of  a  third  person ;'  nor  can  it  be  said  that  this  is  done  by  the 
opinion  prepared  by  Lord  Bramwell  and  relegated  to  a  long  footnote,  though 
it  is  a  sufficiently  discursive  one.  And  it  seems  desirable  to  be  content  for 
the  present  with  observing  that  the  supposed  authority  of  Thorogood  v. 
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Bryan  is  now  finally  cleared  out  of  the  way,  and  the  points  which  remain 
undecided  must  be  discasBed,  when  the  occasion  arises,  on  broader  principles. 

From  a  legal  point  of  view  Firday  v.  Chimay,  ao  Q.  B.  Div.  494,  is  the 
most  interesting  decision  which  has  been  reported  for  a  long  time  ;  it  fills 
up  a  singular  gap  in  the  law  as  to  the  survival  of  actions,  and  determines 
that  an  action  for  breach  of  promise  of  marriage  does  not  survive  against 
the  personal  representative  of  the  promisor.  The  oddity  of  the  thing  is  that 
though  it  has  long  been  decided  that  such  an  action  will  not  survive  to  the 
representatives  of  the  promisee  {Chamberlain  v.  WilUatMon,  2  M.  &  8. 408), 
the  particular  point  raised  in  Finlay  v.  Chirney  has  not  hitherto  come 
definitely  before  the  Courts,  or  if  it  has  arisen  has  never  been  reported. 
This  is  one  of  those  instances  which  excite  in  the  minds  of  legal  theorists 
some  regret  that  the  judges  do  not  deal  with  the  many  speculative  points 
which  a  case  often  suggests.  The  judges  are  not  infallible,  but  they  are  fietr 
more  competent  both  to  expand  and  expound  the  law  than  are  legislators 
who  are  always  ignorant  and  generally  prejudiced,  or  lawyers  who  being 
consulted  or  retained  on  a  particular  side,  are  inevitably  biassed  even  if  they 
be  not  ignorant.  To  anyone  who  reflects  on  the  growth  of  English  law  it 
may  appear  a  plausible  theory  that  the  country  would  gain  much  by  the 
extension  of  judicial  and  the  curtailment  of  Parliamentary  legislation.  The 
natural  regret  that  modern  judges  do  not  more  frequently  give  full  exposi- 
tions of  the  law  will  be  certainly  increased  by  a  study  of  Lord  Esher's  and* 
Lord  Justice  Bowen's  judgments  in  Firday  v.  Chirney ;  they  are  different 
in  style,  the  one  deals  with  the  practical,  the  other  with  the  historical  side 
of  the  question  before  the  Court.  Lord  Justice  Bowen's  judgment  is  as 
admirable  a  criticism  of  the  history  and  meaning  as  regards  English  law  of 
the  maxim  ^  actio  personalis  morihir  cum  persond'  as  can  be  found  in  any 
judicial  utterance  or  book.  Every  line  in  it  is  suggestive  of  thought  and 
reflection. 

Cooper  V.  Cooj)er,  13  App.  Cas.  88,  is  a  Scotch  case,  but  deals  with  two 
matters  which  are  of  wider  interest  than  enquiries  depending  for  an  answer 
on  peculiarities  of  the  law  of  Scotland.  The  House  of  Lords  decide  in  the 
first  place,  that  it  is  competent  for  the  House  when  sitting  as  a  Scotch 
Court  of  Appeal,  to  take  judicial  notice  of  English  and  of  Irish  law.  This 
doctrine  conforms  to  precedents  and  to  common  sense,  yet  as  a  matter  both 
of  theory  and  occasionally  of  practice  it  may  give  rise  occasionally  to  curious 
difficulties.  Their  lordships,  when  hearing  Scotch  appeals,  are  as  much  a 
Scotch  Court  as  is  the  Court  of  Session,  and  logically  it  is  not  easy  to  see 
why  it  is  more  competent  for  the  House  of  Lords  than  for  the  Court  of 
Session  to  take  judicial  notice  of  English  or  Irish  law.  The  common  sense 
answer,  no  doubt,  is  that  their  lordships  are  the  most  eminent  English 
lawyers,  and  that  it  were  ridiculous  for  them  to  ignore  their  own  knowledge 
and  seek  information  from  inferior  authorities.  This  reply,  like  most  of  the 
solutions  supplied  by  common  sense,  does  not  reach  the  bottom  of  the 
difficulty.  When  their  lordships  sit  as  a  Court  of  Appeal  for  England  they 
will,  we  presume,  take  judicial  notice  of  Scotch  law,  but  it  were  mere 
flattery  to  suppose  that  the  majority  of  their  lordships  can  on  a  question  of 
mere  Scotch  law  compare  as  experts  with  the  judges  of  the  Court  of 
Session.  Meanwhile,  historians,  if  they  ever  thought  it  worth  while  to 
study  law  as  a  portion  of  history,  would  do  well  to  note  how  much  the 
position  of  the  House  of  Lords  as  a  final  Court  of  Appeal  has  done  to  con- 
solidate the  union  betwixt  Scotland  and  England. 
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Cooper  V.  Cooper,  in  the  second  place,  decides  that  where  a  woman  before 
marriage  enters  into  a  marriage  contract  in  the  country  where  she  is 
domiciled,  her  capacity  to  enter  into  such  ante-nuptial  contract  must  be 
determined  as  regards  its  effects  after  her  marriage  by  the  law  of  the 
country,  in  the  particular  case  Ireland,  where  the  woman  is  domiciled  before 
marriage,  and  where  the  contract  is  made.  The  decision,  as  far  as  it  goes,  is, 
it  is  submitted,  clearly  right.  The  capacity  to  make  an  ante-nuptial 
contract  must  depend  on  the  capacity  of  the  contractor  at  the  time  when  the 
contract  is  made,  and  this  in  its  turn  must  depend  either  upon  the  law  of 
the  contractor's  domicil  or  upon  the  law  of  the  country  where  the  contract 
is  made.  It  clearly  cannot  depend  upon  the  law  of  the  country  where  the 
Woman  becomes  domiciled  on  her  marriage,  for  the  capacity  to  make  the 
contract  must  exist,  if  at  all,  at  the  momeut  when  the  contract  is  made. 
Unfortunately  from  a  theoretical  point  of  view  the  judgment  of  the  House 
of  Lords  in  Cooper  y.  Cooper  just  glances  at,  but  owing  to  the  facts  of  the 
case  does  not  decide  the  one  question  of  speculative  difficulty,  namely, 
whether  the  capacity  to  contract  depends  on  the  law  of  the  contracto^a 
domicil  or  on  the  law  of  the  country  where  the  contract  is  made.  The  two 
laws  in  the  particular  instance  coincided,  and  every  student  of  law  must  regret 
that  the  marriage  contract  was  executed  in  Dublin  and  not  in  Scotland. 


Howard  v.  Clarkey  30  Q.  B.  Div.  558,  curiously  illustrates  a  feature  of 
English  procedure  which  has  been  constantly  overlooked  by  the  eulogists  of 
trial  by  jury.  This  neglected  fact  is  the  inroad  made  by  the  Court  on  the 
province  which  in  theory  belongs  exclusively  to  the  jury.  The  division  of 
function  is  known  to  all  the  world ;  the  judge  decides  every  matter  of  law, 
the  jury  decide  every  matter  of  &ct.  Now  suppose  a  foreigner  well  imbued 
with  this  elementary  maxim  had  attended  the  argument  in  Howard  v.  Clarief 
consider  what  he  would  have  foand.  He  would  soon  have  discovered  thai 
two  questions  called  for  decision.  The  first  was  whether  in  spite  of  the 
verdict  that  X  had  arrested  A  without  'reasonably  suspecting'  il  to  be 
a  thief  there  was  emy  evidence  on  which  the  verdict  could  be  rightly  found, 
and  that  this  enquiry  would  be  answered  by  the  Court.  This  would  a  good 
deal  stagger  our  foreigner,  say  a  French  lawyer;  for  he  would  argue  thai 
the  question  whether  there  exists  any  evidence  of  a  circumstance,  say  the 
state  of  a  man's  belief,  is  as  truly  a  question  of  fact  as  is  the  enquiry  whai 
weight  is  due  to  evidence  which  admittedly  exists. 

The  second  question  for  decision  was  whether  the  existence  of '  reasonable 
suspicion'  on  A*b  part  was  a  matter  for  the  determination  of  the  judge  or  for 
the  determination  of  the  jury.  Our  French  critic  would  be  surprised  that 
the  question  could  arise ;  he  would  be  astounded  that  it  should  be  decided 
in  favour  of  the  judge ;  states  of  mind  are,  he  would  ai^e,  &cts ;  and 
a  question  whether  X  felt  reasonable  suspicion  of  A  is  neither  more  nor  less 
a  question  of  &ct  than  the  question  whether  X  intended  to  cheat  A,  Our 
French  critic  Would  be  right  in  logic ;  if  it  be  true  that  questions  of  fact  are 
always  left  to  the  jury,  it  certainly  follows  that  the  existence  of  reasonable 
suspicion  on  the  part  of  J^  is  a  question  for  the  jury.  The  conclusion  of  the 
argument  is  false  because  one  of  its  premises  is  untrue.  It  is  not  true  that 
the  jury  determine  all  questions  of  fact.  Judicial  innovation  has  greatly  to 
the  benefit  of  the  nation  cut  down  the  authority  of  the  jury,  and  thua 
preserved  trial  by  judge  and  jury  from  destruction. 


The  increasing  wants  of  the  Exchequer,  or  the  increased  energy  of  the 
Commissioners  of  Inland  Revenue,  cause  constant  additions  to  cases  affecting 
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the  liabilities  of  tax-payers.  Stevens  v.  Bishop,  20  Q.  B.  Div.  442, 
Hesketh  v.  Bray,  ibid.  589,  both  refer  to  the  mode  in  which  the  annual 
value  of  real  property  is  to  be  computed  under  the  Income  Tax  Acts.  The 
first  decides  that  in  estimating  the  annual  value  of  tithe  commutation 
rent-charge  for  the  purpose  of  charging  the  owner  thereof  ho  has  a  right  to 
deduct  the  amount  necessarily  expended  in  the  collection  of  the  ren1>-charge. 
The  matter  is  in  itEelf  of  no  great  importance,  but  the  decision  may  possibly 
suggest  to  landowners,  whose  rent  is  got  in  with  difficulty,  claims  to  exemption 
which  neither  the  Courts  nor  the  Legislature  may  be  prepared  to  sanction. 
The  second  of  the  cases  cited  certainly  shows  that  a  proprietor  of  landed 
property  may  try  to  strain  the  exemptions  provided  by  the  Income  Tax  Acts 
far  beyond  the  intention  of  Parliament.  It  was  a  bold  contention  that 
money  expended  in  reclaiming  land  from  the  sea  and  thus  adding  to  its  value 
is  money  expended  in  making  or  repairing  an  embankment  '  necessary  for 
the  preservation  or  protection  of  land,'  and  therefore  was  to  be  deducted 
from  the  amount  assessable  to  duty  under  16  &  17  Vict.  c.  34,  Schedule  A, 
B.  37.  The  Court  easily  grasped  a  distinction  undiscemible  to  the  party 
interested. 

The  Queen  v.  CommiaMoners  for  Special  Purposes  of  Ineome  Tax,  20 
Q.  B.  Div.  549,  as  reported  in  the  Law  Reports,  determines  a  point  depending 
wholly  upon  the  construction  of  5  &  6  Vict.  c.  35,  b.  133,  and  can  hardly 
be  said  to  raise  any  question  of  general  interest.  As  argued,  however,  the 
case  raised  the  question  whether  a  mandamus  lies  of  which  the  aim  is  in 
effect  to  compel  the  servants  of  the  Crown  to  repay  money  received  as  part 
of  the  revenue.  Two  judges,  Justice  Field  and  Justice  Orantham,  were  of 
opinion  that  it  Hep.  The  soundness  of  this  view  is,  considering  the  judgment 
of  the  Court  of  Appeal  In  re  Nathan,  12  Q.  B.  Div.  461,  open  to  the  gravest 
doubt.  In  any  case,  readers  of  the  Law  Beports  have  a  right  to  complain 
that  all  reference  to  a  point  of  legal  interest  fully  discussed  in  a  reported 
case  should  have  been  omitted  in  the  report. 

In  re  the  InstiltUion  of  Civil  Engi'neers,  20  Q.  B.  Div.  621,  determines 
that  the  Institution  of  Civil  Engineers  is  a  body  'for  the  promotion  of 
education,  literature,  science,  and  the  fine  arts,'  and  as  such  entitled  to 
claim  that  the  annual  value  or  income  of  property  belonging  to  the  body 
shall  be  exempted  from  taxation  under  48  &  49  Vict.  c.  51,  s.  11,  sub-s.  3. 
The  decision  of  the  Court  of«  Appeal  in  this  case  reverses  the  judgment  of 
the  Queen's  Bench  Division.  The  Court  of  Appeal,  moreover,  are  not 
unanimous.  The  result  therefore  is  that  the  opinion  of  three  judges  is 
overruled  by  that  of  two.  Laymen  will  take  this  as  showing  the  absurd, 
uncertainty  of  the  law.  It  shows,  however,  nothing  of  the  kind.  No  skill 
in  draftsmanship  can  do  away  with  the  difficulty  of  applying  principles  to 
facts.  Whether  a  society  such  as  that  of  the  Civil  Engineers  is  a  body  '  for 
the  promotion  of  education,  literature,  science,  or  the  fine  arts,'  is  one  of 
those  enquiries  on  which  the  opinion  of  equally  competent  men  will  always 
be  divided.  The  true  moral  of  such  decisions  is  twofold:  first,  that  the 
expediency  of  having  more  than  one  Court  of  Appeal  is  doubtful ;  secondly, 
that  Parliament  would  act  wisely  in  not  increasing  exemptions  to  the  general 
rules  which  determine  liability  to  taxation. 

MjcGregor  v.  McGregor,  20  Q.  B.  Div.  529,  determines  that  a  husband  and 
wife  may  contract,  without  the  intervention  of  a  trustee,  to  live  apart  in 
consideration  of  their  agreeing  not  to  take  legal  proceedings  against  one 
another,  and  that  though  the  agreement  be  a  verbal  one,  the  wife  may 
recover  under  it  from  her  husband  arrears  of  maintenance  which  have  coma 
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due  under  the  agreement,  and  that  this  right  does  not  in  any  way  depend 
upon  the  Married  Women's  Property  Act,  1882.  This  decision  need  not  be 
quarrelled  with  on  the  grounds  of  common  sense  or  of  justice ;  but  it 
illustrates  two  points  worth  notice.  The  first  is  one  to  which  we  have 
incessantly  called  attention,  namely,  the  urgent  necessity  there  exists  for 
placing  the  position  of  married  women  on  a  clear  and  intelligible  basis. 
The  only  way  in  which  this  can  be  achieved  is  to  abolish  the  distinction 
both  as  to  rights  and  liabilities  between  the  position  of  married,  and  the 
position  of  unmarried*  women.  A  County  Court  judge  need  not  be  a  great 
lawyer,  but  he  must  of  necessity  know  more  law  than  ninety-nine  out  of 
every  hundred  laymen;  and  the  County  Court  judge  who  first  decided 
McGregor  v.  McGregor  held  that  the  Married  Women's  Property  Act,  1882, 
determined  a  question  with  which  it  had  no  real  concern.  It  is,  in  the 
second  place,  open  to  great  doubt  whether  cases  such  as  Knawlman  v. 
Bluett,  L.  R  9  Ex.  307,  which  are  followed  in  McGregor  v.  McGregor y  and 
which  cut  down  the  natural  meaning  of  the  fourth  section  of  the  Statute  of 
Frauds,  have  not  done  more  harm  by  confusing  the  law  than  they  have  done 
good  by  preventing  hardship  in  individual  cases.  All  the  judicial  attempts 
to  curtail  the  efiect  of  the  fourth  and  seventeenth  sections  are  arguments  for 
the  total  repeal  of  these  celebrated  enactments.  If  they  were  removed  from 
the  Statute-book,  the  law  of  contract  would  be  relieved  from  an  infinity  of 
complications. 

Wemihak  v.  Morgan,  20  Q.  B.  Div.  635,  decides  a  matter  of  considerable 
interest  to  the  ordinary  public,  namely  that  the  disclosure  of  a  libel  by  a  man 
to  his  wife,  and  we  presume  by  a  wife  to  her  husband,  is  not  such  publication 
as  gives  ground  for  an  action.  The  decision  itself  is  clearly  right,  and  nothing 
but  the  authority  of  the  House  of  Lords  would  convince  us  that  a  rule  obviously 
in  conformity  with  common  sense  was  not  also  sanctioned  by  common  law. 
The  reasons  given  for  the  judgment  of  the  Court  are  less  satisfactory  than 
the  decision  itself.  The  fiction  that  husband  and  wife  are  one  is  a  rickety 
foundation  on  which  to  base  a  doctrine  not  requiring  fictitious  support.  It 
were  far  better  again  to  lay  down  that  communications  between  husband  and 
wife  are  absolutely  privileged  than  to  lay  down,  as  the  Court  appear  to  do, 
that  disclosure  of  a  libel  is  not  in  a  particular  case  publication.  Clearness 
of  language  promotes  clearness  of  thouglit.  A  does  publish  a  libel  about  N 
when  he  makes  the  libel  known  to  B,  but  if  i?  is  A*s  wife  A  has  a  right  to 
make  a  libel  against  N  known  to  B.  This  is  the  true  state  of  the  case ;  the 
more  plain  the  language  in  which  it  is  put  the  better.  It  is  false  to  say 
that  A  and  B  are  one  person ;  it  involves  confusion  to  assert  that  the  very 
same  act  which  is  'publication'  in  the  case  of  G  is  not  publication  in  the 
case  of  B, 

No  part  of  the  law  ought  to  be  clearer  than  the  rules  regulating  the  time 
within  which  actions  can  be  brought  for  the  recovery  of  ordinary  debts.  In 
re  EoUingshead,  37  Ch.  D.  651,  proves  that  the  enquiry  when  a  debt  becomes 
barred  by  time  is,  as  the  law  now  stands,  by  no  means  a  simple  one.  A 
widow  and  devisee  for  life  pays  interest  on  a  simple  contract  debt  of  her 
testator.  To  decide  whether  such  payment  is  a  sufficient  acknowledgment 
to  keep  the  right  of  action  alive  against  all  parties  interested  in  remainder, 
three  or  four  statutes  have  to  be  consulted,  and  it  after  all  turns  out  that 
the  point  in  dispute  is  in  reality  a  new  one.  With  Justice  Chitty's  decision 
that  such  payment  of  interest  keeps  the  debt  alive,  we  have  no  quarrel 
whatever;   it  is  well  that  simple  contract  debts  should  be  placed  in  the 
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Eame  poeition  in  so  far  a^  the  law  allows,  as  specially  debts ;  as  to  which 
see  Boddam  v.  Morley,  i  De  G.  &  J.  i.  But  every  reasonable  man  has 
reason  to  complain  that  the  legislature  and  the  judges  between  them  have 
introduced  subtleties  and  complications  into  a  branch  of  the  law  which  should 
be  as  simple  as  the  multiplication  tables. 

Bidder  v.  BridgUy  37  Ch.  Div.  406,  belongs  to  a  class  of  decisions  on 
which  any  one  who  studies  the  law  in  a  scientific  spirit  mast  always  look 
with  suspicion.  It  is  one  of  those  cases  in  which  the  judges  have  attempted, 
and  perhaps  with  success,  to  distinguish  cases  which  seem  in  substance 
identical  for  the  sake  of  cutting  down  or,  if  an  expressive  vulgarism  may  be 
allowed,  '  whittling  away '  the  effect  of  a  rule  of  law  too  well  establishcMl  to 
be  overridden,  and  it  is  thought  too  unreasonable  to  be  fairly  carried  out. 
The  doctrine  maintained  in  Finnel's  cote,  5  Hep.  117  a,  and  in  Cumber  y. 
Wane,  i  Strange  436,  has,  every  ordinary  person  would  suppose,  been  de- 
liberately affirmed  to  be  good  law  in  Foakes  v.  Beer,  9  App.  Gas.  605.  The 
doctrine  itself  that  the  payment  by  a  debtor  of  part  of  a  debt  actually  due 
cannot  be  a  good  consideration  for  a  contract  not  to  take  proceedings  for  the 
recovery  of  the  residue  may  or  may  not  be  reasonable.  It  is  however  intel- 
ligible, and  if  it  be  held  unreasonable  should  be  set  aside  by  the  legislature. 
But  the  unreasonableness  of  the  rule  goes  very  little  way  to  determine  the 
reasonableness  of  the  Ck)urt  in  refusing  to  follow  it  out  to  its  logical  conse- 
quences. The  plain  truth  is  that  the  method  by  which  the  Court  of  Appeal 
has  diminished  the  effect  of  Foakea  v.  Beer  may  promote  justice  in  a  par- 
ticular instance,  but  strikes  at  the  foundation  of  that  legal  certainty  which 
is  the  only  security  for  legal  justice. 

Urquhari  v.  BvUerfidd,  37  Ch.  Div.  357,  must  in  its  result  have 
grievously  disappointed  the  pluntiff^  or  rather  the  legatees  whom  he  repre- 
sented, and  it  also  must  bitterly  disappoint  every  lawyer  interested  in 
legal  theory.  The  legatees  must  have  been  disappointed,  because  after 
attaining  a  decision  in  their  favour  on  questions  of  considerable  intricacy 
and  nicety,  they  lost  a  large  legacy  because  they  could  not  make  out  that 
their  testator  was  domiciled  in  Scotland.  Theorists  must  feel  deep  dis- 
appointment because  the  case  nearly  raises  but  does  not  decide  one  of  the 
most  curious  problems  connected  with  the  conflict  of  laws,  a  problem  which 
has  been  constantly  debated  by  jurists,  and  has  never  been  solved  by  any 
English  Court.  2>*s  minority  is  according  to  the  law  of  his  domicil  of  origin 
attained  at  the  age  of  twenty-one ;  according  to  the  law  of  the  country  where 
he  is  residing  it  is  attained  at  fourteen.  Is  it  at  fourteen  or  at  the  age  of 
twenty-one  that  he  acquires  the  capacity  for  acquiring  a  domicil  of  choice 
in  the  country  where  he  resides  %  This  is  the  question  that  would  have 
been  raised  if  the  Court  had  held  in  Urqxthart  v.  B%iUerfidd  that  the 
testator,  Mr.  Hoyes,  intended  to  acquire  a  domicil  in  Scotland.  Unfortu- 
nately the  Court  held,  and  with  good  reason,  that  under  no  view  of  the  circum- 
stances was  he  ever  domiciled  in  Scotland.  Their  decision  may  put  off  for  a 
century  or  more  the  solution  of  an  enigma  which  has  long  harassed  everyone 
occupied  in  studying  the  conflict  of  laws. 

A  contract  made  by  telegraph  is  completed  at  the  place  whence  the  tele- 
gram accepting  an  order  is  despatched*  This  is  the  main  point  decided  in 
Cowan  V.  0'C<»moT,  20  Q.  B.  D.  640.  The  decision  places  contracts  by 
telegraph  in  the  same  position  as  contracts  made  by  letter  sent  through  the 
post.  
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The  Court  of  Appeal  wse  clearly  right  in  rereraing  Mr.  Juntice  Stirling's 
judgment  in  Peek  y.  Deny  (37  Ch.  Div.  54).  Apart  from  collateral  points 
which  seem  to  have  complicated  matters  in  the  Court  helow  the  case  was  a 
simple  one.  The  directors  of  a  tramway  company  stated  in  the  prospectus 
as  '  one  great  feature  of  this  undertaking '  that  they  had  the  right  to  use 
steam  power :  in  &ct,  at  the  date  of  the  prospectus  they  had  not  the  right 
and  knew  they  had  not,  but  they  eocpeded  to  get  U,  Whether  they  had 
reasonable  grounds  for  such  expectation  or  not  was  a  quite  irrelevant  issue. 
On  a  matter  of  opinion  such  as  that  in  Western  Bank  of  Scotland  ▼.  Addie 
(L.  B.  I  Sc.  App.  145),  where  the  bank's  shares  were  stated  to  be  '  a  good 
investment,'  it  might  be  relevant,  but  not  on  a  matter  of  fact:  yet  a 
great  deal  of  time  was  wasted  in  following  this  false  scent. 

It  will  be  observed  that  the  Court  of  Appeal  has  carried  the  definition  of 
deceit  one  step  farther.  Hitherto  it  has  been  doubtful  whether  the  absence  of 
reasonable  ground  for  believing  in  the  truth  of  one's  assertion  is  a  substantive 
ground  of  liability,  on  the  principle  that  ctdpa  lata  dole  aequiparcUiwrf  or  is 
material  only  as  evidence  that  one  did  not  believe  it.  Every  member  of 
the  Court  declared  himself  in  favour  of  the  former  view,  which,  whether  or 
not  the  older  authorities  really  come  up  to  it,  is  both  the  more  scientific  and 
the  more  wholesome  one. 

There  is  good  sense  in  Sir  James  Hannen's  defence  of  the  phrase  '  legal 
fraud '  as  expressing  *  that  degree  of  moral  culpability  in  the  statement  of  an 
untruth  to  induce  another  to  alter  his  position  to  which  the  law  attaches 
responsibility,'  thus  distinguishing  mere  recklessness  from  the  darker  kind 
of  deliberate  fraud.  '  Legal '  or  '  constructive '  fraud  means  and  ought  to 
mean  something  which  is  not  fraud  but  to  which  the  policy  of  the  law  has 
attached  the  same  consequences;  just  as  in  '  constructive  delivery '  there  is 
a  change  of  possession  without  actual  delivery,  or,  when  goods  are  in  the 
possession  of  a  bailee,  but  the  bailor  also  may  sue  in  trespass  in  respect  of 
them,  the  bailor  is  said  to  have  *  constructive  possession,'  i.  e.  he  does  not 
really  possess  but  he  is  allowed  to  have  the  same  remedy  as  the  possessor. 


After  Be  Almada  6f  Tvnio  Co,,  Allen's  case  (36  W.  R.  593)  following  Be 
AddleMone  Linoleum  Go,  (37  Ch.  Div.  191 :  36  W.  R.  337)  it  must  now  be 
taken  as  settled,  so  far  at  least  as  the  Court  of  Appeal  is  concerned,  that  the 
issue  of  shares  at  a  discount  is  tdtra  vires  as  in  effect  a  return  of  capital. 
What  then  is  the  position  of  a  honafde  transferee  of  such  shares  without 
notice!  If  the  certificates  represent  the  shares  to  be  fully  paid  up  he 
elearly  comes  within  the  doctrine  of  Burkinshaw  v.  Nieolls  (3  App.  Cas. 
1004)  illustrated  by  the  recent  case  of  Be  A.  W,  HcUl  ^  Co,  (37  Ch.  D.  713), 
and  company  and  liquidator  are  alike  estopped  from  treating  the  shares  as 
other  than  paid  up,  but  if  there  is  no  such  representation  it  would  seem  that 
the  transferee  bays  the  shares  subject  to  their  legal  incidents,  and  one  of 
these  is  the  payment  of  the  full  amount  in  cash.  If  this  is  hard,  it  is  not  so 
hard  as  the  case  of  the  transferee  who  has  paid  for  shares  and  is  refused 
registration  by  the  directors  {London  Fovmdsrs  Association  v.  Clarke,  30 
Q.  B.  Div.  576).  In  view  of  the  amendment  of  company  law  Lindley  L.J.'s 
observations  in  Be  Wheal  BuUer  Consols,  Ex  parte  Jobling  (57  L.  J.  Ch. 
333)  A8  to  the  unsatisfactory  state  of  the  law  as  to  directors'  qualification 
may,  it  is  to  be  hoped,  engage  the  attention  of  the  legislature.  A  statutory 
share  qualification  for  directors  involving  a  substantial  stake  in  the  company 
would  probably  do  more  to  secure  bona  fries  in  the  formation  and  manage- 
ment of  a  company  than  the  abolition  of  £1  shares  or  government  inspection 
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suggested  by  Lord  Bramwell,  or  even  than  the  careful  precautions  against 
fraudulent  prospectuses  in  Mr.  Maclean's  company  Bill. 

It  is  not  only  a  fair  presumption  that  a  father  living  on  affectionate 
terms  with  his  daughter  may  be  trusted  to  do  his  best  for  her  in  arranging 
the  terms  of  her  marriage  settlement  (Tucker  v.  Bennett^  38  Ch.Div.  i),  but 
in  this  case  there  was  ample  evidence  that  she,  being  of  full  age  and  at  least 
ordinary  sense,  did  so  trust  him.  The  decision  of  the  Court  of  Appeal 
seems  quite  correct  in  point  of  law.  Sir  James  Hannen  dissented  on  the 
effect  of  the  evidence,  treating  the  question  as  really  one  of  fact ;  but  as 
regards  the  authority  and  instructiveness  of  the  decision,  the  &cts  can  only 
be  taken  as  found  by  the  majority. 

Laws,  says  Hobbes,  are  like  hedges  set  not  to  stop  travellers,  but  to  keep 
them  in  the  way.  This  is  more  than  can  be  said  for  that  'mighty  maze 
without  a  plan,'  the  Bills  of  Sale  Acts,  of  which  Re  YcUes,  Batchddor  v.  Yates 
(38  Ch.  Div.  112)  furnishes  the  latest  illustration.  Re  Burdett,  Ex  parte  Byrne 
(20  Q.  B.  Div.  310)  and  Monetary  Advance  Co,  v.  Cater  (20  Q.  B.  D.  785) 
come  as  some  encouragement  to  the  harassed  bill  of  sale-holder.  Besides 
these,  two  decisions  stand  side  by  side  in  the  current  number  of  the  Q.  B.  D. 
apparently  (perhaps  not  really)  in  conflict  as  to  the  effect  of  misdescription 
of  the  grantor's  Christian  name,  Lee  v.  Turner  (20  Q.  B.  D.  773)  and 
Downs  V.  Salmon  (20  Q.  B.  D.  775).  With  such  a  dubious  security  as 
a  bill  of  sale,  who  can  wonder  that  money-lenders  are  converted  into 
usurers  1  

Are  advertisements  for  evidence  a  contempt  %  In  Pooly.Sacheverd  (i  Peere 
Wms.  675),  a  case  of  advertising  for  evidence  to  disprove  a  Fleet  marriage. 
Lord  Macclesfield  in  a  considered  judgment  said,  'It  is  a  reproach  to  the  justice 
of  the  nation  and  an  insufferable  thing  to  make  a  public  offer  in  print  to 
procure  evidence,  and  is  tantamount  to  saying  that  such  persons  as  will 
come  in  and  swear,  or  procure  others  to  swear,  such  a  thing  shall  have  £100 
reward,  and  this  in  a  cause  now  depending  here.'  In  Plating  Co.  v. 
Farquhareon  (17  Ch.  D.  49)  the  Court  of  Appeal  questioned  Pool  v.  Sacheverel, 
and  Jessel  M.R.  observed  that  advertisements  for  evidence,  to  prove  what 
the  advertiser  believes  to  be  true,  are  no  subornation  of  perjury,  making  the 
question  rather  one  of  honafidee  than  of  public  policy,a  criterion  disclaimed 
by  Lord  Macclesfield,  for  he  expressly  states  in  Pool  v.  Saeheverel  that  the 
advertiser  was  innocent,  and  puts  it  upon  the  justice  of  the  nation  being 
concerned.  The  advertisement,  as  the  Chancellor  observes,  *  will  come  to 
all  persons,  rogues  as  well  as  honest  men.'  To  succeed,  it  has  only  to  be 
made  tempting  enough,  if  Charles  II's  favourite  maxim  is  true,  and  every 
man  has  his  price.  In  Brodribb  v.  Brodribb  ^  Wall  (i  i  P.  D.  66),  an  indig- 
nant co-respondent  offered  a '  reward  of  one  hundred  guineas  for  such  infor- 
mation as  will  lead  to  the  discovery  and  conviction  of  the  instigators  of  such 
charges,'  a  clear  contempt  as  tending  to  deter  witnesses.  In  the  latest  case 
on  the  subject,  Butler  v.  Butler  (13  P.  D,  73),  the  respondent  to  a  divorce 
suit  had  placarded  about  the  village  where  his  wife  was  living  advertise- 
ments for  evidence  calculated  to  discredit  her  in  the  eyes  of  the  public.  Butt 
J.  committed  him  for  contempt  on  the  ground  that  the  advertisements  were 
mala  Jide,  but  expressed  an  opinion  that  a  bona  fide  attempt  to  procure 
evidence  in  a  suit,  even  by  an  advertisement  offering  a  reward,  was  not  a 
contempt.  Certainly  the  practice  of  the  Government  in  offering  rewards  in 
criminal  cases  may  be  cited  in  its  favour,  and  if  this  is  lawfully  done,  it  can 
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hardly  be  a  contempt  for  a  party  charged  with  a  crime  to  advertise  for 
evidence  to  prove  his  innocence.  Probably  no  general  rule  can  be  laid  down, 
but  each  case  must  depend  on  its  particular  circumstances. 


In  Pescod  v.  Peacod  (58  L.  T.  R.  76)  two  arbitrators  had  to  appoint  an  um- 
pire. Each  named  an  umpire  who  was  unknown  to  the  other,  wrote  the  name 
of  his  nominee  on  a  slip  of  paper  at  an  hotel,  put  them  in  a  hat,  and  got 
the  waiter  to  draw.  Kay  J.  held  this  chance  mode  of  selection  void  on 
the  ground  that  the  umpire  so  chosen  was  not  known  to  one  at  least  of  the 
arbitrators  to  be  a  fit  and  proper  person.  The  distinction  between  this  case 
and  NecUe  v.  Ledger  (16  East  51)  was  that  in  the  latter  case  each  arbitrator 
nominated  an  umpire  whom  the  other  thought  fit,  and  they  then  settled 
it  by  tossing.  The  Court  upheld  the  appointment.  Lord  EUenborough 
observing  that  the  mode  of  appointing  twelve  jurors  out  of  all  those  who 
are  returned  as  fit  to  serve  is  by  lot 


'  Equity,'  says  Selden,  '  is  a  roguish  thing,'  but  equity  will  not  go  so  far 
in  the  way  of  roguery  as  to  dispose  of  its  wards'  property  without  Uieir  con- 
sent either  under  the  Infants  Settlement  Act  or  under  any  autocratic  power 
inherent  in  itself  (Seaton  v.  SecUan,  13  App.  Cas.  6i).  This  case  illustrates 
how  very  elementary  a  point  of  law  may  reach  our  highest  Court  of  Appeal. 
It  also  illustrates  by  the  way  the  inconvenience  of  the  names  of  cases  being 
not  only  transposed  but  transformed  in  their  passage  to  the  House  of  Lords. 
Thus  in  the  current  number  of  the  Appeal  Cases,  Buchmaster  v.  Buckmaster, 
T/is  Bemina,  Reg,  v.  Judge  cf  Brampton  County  Court,  have  become  re- 
spectively Seaton  v.  SecUon,  Mills  v.  Armstrong,  Stonor  v.  Fofde. 


Where  a  will  is  executed  in  duplicate  and  the  testator  retains  one  while 
he  deposits  the  other  in  the  custody  of  another  person,  the  destruction  of  the 
duplicate  in  the  testator's  possession  revokes  the  whole.  This  is  a  well- 
established  proposition.  A  will  or  codicil  in  the  testator's  possession  and 
not  forthcoming  at  his  death  will,  in  the  absence  of  evidence  to  the  contrary, 
be  presumed  to  have  been  revoked.  This  also  is  a  well-established  proposi- 
tion. Jones  V.  Harding  (58  L.  T.  R.  60)  combines  these  two  propositions, 
deciding  that  where  a  will  is  executed  in  duplicate  and  at  the  testator's  death 
his  duplicate  is  not  forthcoming,  a  presumption  arises  that  the  duplicate  has 
been  destroyed  animo  revocandi.  The  inclination  of  Mr.  Justice  Butt's 
mind  was  against  such  a  presumption,  but  he  followed  an  unreported  case, 
Luxmore  v.  Chambers,  vouched  by  counsel.  Presumptions  which  may  cause 
the  fact  to  be  found  against  the  truth  are  to  be  invoked  with  extreme 
caution. 

A  reformatory  boy  insisting  on  his  right  to  go  to  church  {Taylor  v,  Timson, 
20  Q.  B.  D.  671)  might  puzzle  the  intelligent  foreigner,  and  his  surprise 
would  not  be  lessened  if  he  were  told  that  all  Englishmen  and  English- 
women (not  being  dissenters  protected  by  the  Toleration  Act)  are  still  bound 
to  go  to  church  on  Sundays  and  holydays  under  pain  of  ecclesiastical  censure. 
The  result  of  this  obligation  is  that  churchwardens  cannot  keep  any  inhabi- 
tant out  of  church  whatever  the  accommodation  or  want  of  accommodation. 
They  may  as  delegates  of  the  ordinary  assign  the  seats  {Asfter  v.  Calerafi, 
18  Q.  B.  D.  607),  but  they  cannot  exclude  anyone  who  enters  for  divine 
service ;  '  for  the  church  is  common  to  everybody,'  as  Hussey  C.J.  said  so 
long  ago  as  the  reign  of  Henry  VII.     Evidently  at  that  time  a  seat  or  stool 
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was  in  the  nature  of  a  usurpation,  for  in  the  absence  of  a  prescriptive  right 
*  anybody/  eays  the  Chief  Justice,  *  may  take  the  seat  out  of  the  church  and 
move  it  away  for  his  ease  and  standing,  for  it  is  a  common  nuisance  to  the 
people  who  are  there,  for  on  account  of  such  seats  they  cannot  have  standing 
room  by  reason  of  such  seats  in  the  church.'  Standing  in  church,  except 
for  the  '  gentry,'  was  the  rule  until  the  Reformation.  People  in  those  daya 
stood  for  hours  to  see  the  play,  and  in  all  weathers,  and  thought  nothing  of 
it.    Whose  church-going  virtue  would  now  stand  the  test  1 


No  one  can  wonder  at  the  proprietor  of  the  '  Morning  Post'  appealing  t^ 
the  law  against  an  '  Evening  Post.'  *  The  world  is  wide,'  as  Bowen  LJ. 
observed,  *  and  there  are  many  names : '  but  the  dishonest  assumption  of  a 
name  without  damage  is  not  actionable.  Millions  are  now  invested  in  a 
name,  yet  the  Copyright  Acts  give  no  protection  either  to  the  name  of  a  new»- 
paper  or  the  title  of  a  book.  To  get  protection  at  common  law,  a  reputation 
by  Fale  must  have  been  built  up  and  the  name  have  got  a  currency  like  that 
of  a  stamp  on  a  vendible  article.  Till  then  anyone  may  appropriate  it,  as  the 
defendant  in  Licensed  Victuallers*  Newspajper  Co.  v.  Bingham  (38  Ch.  Div.  1 39 : 
36  W.  R.  433)  in  fact  did.  *  As  the  law  stands  at  present,'  says  Lindley  LJF. 
in  that  case,  '  I  am  sorry  to  say  if  anyone  starts  a  newi^>aper  under  a  new 
name,  any  other  pei*8on  can  adopt  the  tame  the  next  day.    That  is  the  law/ 


In  a  lately  published  book  on  Montenegro  we  read  that '  un  Montenegrin 
distingru^  et  ^rudit,  M.  Bogisich/  has  for  several  years  been  engaged  on  a 
code  for  Montenegro,  which  is  not  yet  ready.  There  are  two  mistakes  in 
this  statement.  Mr.  Bogiiid  is  not  a  Montenegrin,  and  the  Civil  Code  of 
Montenegro  is  not  only  complete  so  &r  as  he  is  concerned,  but  published 
and  promulgated.  We  hope  to  give  some  account  of  it  when  a  French 
translation  is  accessible.  Meanwhile  those  who  are  anxious  for  the  codifica- 
tion of  Hindu  and  Mahometan  law  in  British  India  may  note  that  Mr. 
Bogifiid  has  deliberately  abstained  from  codifying  the  8outh-Slavonio 
customs  which  still  goyem  the  internal  economy  of  Montenegrin  ftumilies. 


The  following  amcng  other  propositions  of  law  have  lately  been  enounced 
by  candidates  in  an  examination  for  legal  honours : — 

By  leading  cases  is  meant  those  cases  in  which  principals  are  laid  down 
by  the  judges,  and  which  together  make  up  the  law  of  equity. 

Powers  are  used  for  committing  waste,  such  as  cutting  timber  aod 
opening  mines. 

You  cannot  bequeath  the  residue  of  Personal  Property. 

Possession  of  the  deeds  is  in  Equity  conclusive  evidence  of  a  duly 
executed  mortgage. 

A  man  in  his  lifetime  need  not  publish  a  book,  but  his  executor  can  be 
made  to. 

In  copyright  before  publication,  the  person  to  whom  the  copyright 
belongs  may  not  issue  fresh  copies  of  the  same  till  published. 

Remoteness  of  damage  is  a  question  for  the  jury  to  settle. 

Damages  must  be  assessed  by  the  Court ;  penalties  agreed  on  between 
parties  for  breach  of  contract  are  illegal. 

Damages  must  not  be  too  trifling,  for  de  minimis  non  curat  rex. 
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A  potwalloper  was  variously  defined  as 

(a)  a  serf : 

(6)  a  person  so  poor  as  not  to  be  able  to  provide  a  fire  to  boil  the 
kettle  on : 

(c)  an  official  in  the  north  of  England  who  corresponded  in  position  to 
the  town  reeve  (or  Tun-gerefa)  in  the  south.  [Et  iannt  semble  que  Pot- 
walloper /um^  de  temps  arere  companion  dd  Wapentake,  qvs  estoit  ttng 
officier  tenible  per  l<^nion  de  Hugo,  prout  per  librum  istius  V.  D.  patet 
cui  nomen  V Homme  qui  rit.  Et  ad  son  noame  de  pot,  testa,  et  wallop, 
agitare,  pwr  ceo  qus  quaU  et  brandish  le  pot  deins  sa  main,  come  le 
Wapentake  brandish  sen  iron-weapon:  teste  V.D.  snpradicto,  loco 
quo  supra.  Et  ed  assavoir  que  quand  il  wallop  son  pot  toutz  les  Escossois 
deins  le  reaulme  fuyoient  ottstre  le  First  of  the  Fourth.) 


We  have  lately  found  ourselves  compelled  by  want  of  space  to  delay  the 
publication  of  several  contributions  for  a  longer  time  than  we  should  have 
wished ;  and  it  is  becoming  more  and  more  difficult  to  find  room  for  papers 
of  real  merit  and  interest  offered  us  not  only  in  England,  but  from  British 
colonies  and  possessions  and  from  the  United  States.  The  difficulty  arises 
in  part  from  the  need  of  preserving  a  due  proportion  among  different 
branches  of  legal  science  and  interests,  as  well  from  the  absolute  limits  of 
our  available  space ;  but  this  latter  cause  is  the  more  pressing.  The  only 
remedy  for  this  state  of  things  would  be  to  increase  the  bulk  of  the  Revisw, 
and  an  increase  adequate  to  the  purpose  would  be  warranted  only  by  a  con« 
siderable  increase  of  circulation.  It  is  for  our  contributors  and  readers  to 
warrant  us  therein  if  they  will :  not  that  we  are  on  any  other  score  dis- 
satisfied with  our  existing  condition. 


The  writer  of  an  anonymous  Note  on  the  Married  Women's  Property  Act 
is  requested  to  communicate  his  name  and  address  to  the  Editor. 
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MARITIME  LIEN. 


RECENT  decisions  of  the  House  of  Lords,  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  the  Coui-t  of  Appeal  have 
gone  far  to  settle  the  law  relating  to  Maritime  Liens  as  administered 
in  the  Courts  of  Admiralty  which  follow  the  maritime  law  of  Eng- 
land. It  has  now  been  pointed  out  that,  while  on  some  occasions 
recourse  is  had  to  the  jurisdiction  in  rem  for  the  purpose  of  giving 
effect  to  a  maritime  Hen  already  existing  and  attaching  to  the  re^y 
on  other  occasions  any  rights  which  a  suitor  may  have  over  the  res 
have  their  origin  in  the  exercise  of  that  jurisdiction,  and  not  in  the 
circumstances  which  called  for  it^.  Except  in  two  important  parti- 
culars the  controversy  on  this  subject  may  now  be  regarded  as  at  aa 
end,  though  the  reasoning  by  which  the  recently  accepted  distinc- 
tions are  supported  may  not  be  satisfactory  to  all  minds  ;  and  it  may 
be  questioned  to  what  extent  they  rest  upon  any  basis  of  principle, 
or  are  in  accordance  with  history,  logic,  or  convenience. 

It  may  now  be  taken  as  settled  that  a  maidtime  lien  exists  in 
cases  of  (i)  Seaman's  wages  (Tie  Neptune^  i  Hag.  227,  238,  9); 

(2)  Master's  wages  and  disbursements  {TAe  Sara,  la  P.  Div.  158); 

(3)  Salvage  (see  the  judgment  of  Lord  Stowell  in  TAe  Eleanora 
Charlotta,  i  Hag.  156;  see  also  the  M.  S.  Act,  1854,  17  &  18  Vict, 
c.  104,  s.  446);  (4)  Bottomry  {The  Tobago,  5  Rob.  a  18,  222),  and 
Resjaondentia  {The  Cargo  ex  Sultan,  Swa.  504, 510) ;  and  (5)  Damage' 
by  collision  {The  Bold  Buccleugh,  7  Moo.  P.  C.  C.  267 ;  The  Europa^ 
Br.  &  L.  89).   On  the  other  hand,  there  is  no  maritime  lien  in  favour 

^  The  nature  and  extent  of  these  rights  was  recently  disonssed  by  the  Court  of  Appeal 
in  The  Cella  (13  P.  Div.  82). 

'  It  is  not  intended  to  discuss  here  the  question  of  the  extent  to  which  the  lien  for 
damage  is  available  against  an  innocent  owner.  The  authorities  on  the  subject  are 
referred  to  by  Mr.  Marsden  in  his  article  on  *  Two  points  of  Admiralty  Law  *  (Law 
QUABTERLT,  vol.  ii.  p.  369).  Fresh  light  has  been  thrown  on  the  subject  by  the  jndg* 
ment  of  Sir  James  Hannen  in  The  Tasmania  (13  P.  D.  no). 
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of  the  material»man  for  necessaries  supplied  either  to  a  foreign  ship, 
in  virtue  of  3  &  4  Vict.  c.  65,  s.  6  (The  Heinrich  Bjarn,  10  P.  Div. 
44 ;  1 1  Ap.  Ca.  270) ;  or  to  a  ship  elsewhere  than  in  the  port  to 
which  she  belongs,  and  of  which  no  owner  or  part-owner  is  domi- 
ciled in  England  or  Wales,  in  virtue  of  24  Vict.  c.  to,  s.  5  {The  Two 
Ellen9^  L.  R  4  P.  C.  161) ;  or  to  a  ship  in  a  British  possession  in 
virtue  of  26  Vict.  c.  24,  s.  to  (10)  (The  Rio  Tinto,  9  Ap.  Ca.  356); 
or  for  the  building,  equipping,  or  repairing  of  a  ship,  in  virtue  of 
24  Vict.  c.  10,  s.  4  (The  Lyns,  57  L.  T.  N.  S.  818 ;  The  Two  EUen9y 
ubi  sup,  at  p.  168).  No  maritime  lien  is  created  by  24  Vict.  c.  10, 
B.  6,  in  favour  of  the  owner  of  goods  laden  on  board  a  foreign  ship, 
and  damaged  by  the  negligence  or  misconduct  of  the  shipowner  or 
his  servants  (The  Fieve  &up4rieure^  L.  R.  5  P.  C.  482) ;  nor  by  s.  11 
of  the  same  Act  in  favour  of  mortgagees  of  ships.  It  is  doubtful 
whether  towage  confers  a  lien :  the  more  recent  dicta  both  in  the 
House  of  Lords  and  the  Court  of  Appeal  are  opposed  to  its  existence 
(see  the  judgments  in  The  Heinrich  Bjorn^  ubi  tiip.).  It  is  also 
doubtful  whether  the  damage  lien  extends  to  personal  injuries. 

From  the  above  summary  it  appears  that  the  maritime  lien  arises 
out  of  services,  whether  ordinary  as  those  of  seamen,  or  extra- 
ordinary as  those  of  salvors ;  out  of  express  contract,  such  as  is 
contained  in  a  bottomry  bond ;  or  out  of  collision,  which  is  a  tort. 
On  the  other  hand,  services  as  valuable,  and  in  a  sense  as  necessary 
as  these,  may  be  rendered ;  and  the  ship  itself  may  be  dealt  with  by 
way  of  mortgage,  and  no  lien  will  arise,  though  the  Admiralty  Court 
has  jurisdiction  to  entertain  claims  respecting  these  matters.  It  is 
proposed  to  inquire  whether  there  are  any  principles  underlying 
these  distinctions,  and,  if  any,  what  they  are  ;  and  this  inquiry  will 
involve  some  examination  of  the  various  statutory  enactments  by 
which  the  jurisdiction  of  the  Admiralty  Court  has  been  from  time 
to  time  extended,  and  of  the  canons  which  have  been  laid  down  for 
their  construction. 

'  A  maritime  lien  is  defined  by  Lord  Tenterden  to  mean  a  claim 
or  privilege  upon  a  thing  to  be  canied  into  eflTect  by  legal  process* 
(The  Bold  Buccleugh,  7  Moo.  P.  C.  C.  at  p.  284  ;  Abbot  on  Shipping, 
12th  ed.  p.  106).  It  has  been  more  shortly  defined  as  '  a  lien  with- 
out possession,'  a  definition  which,  though  convenient  by  reason  of 
its  brevity,  is  obviously  insufficient  for  scientific  purposes,  since  it 
would  include  also  a  *  vendor  s  lien.'  The  special  peculiarity  of  this 
claim  or  privilege  is,  that  it  *  travels  with  the  thing  into  whosesoever 
possession  it  may  come.  It  is  inchoate  from  the  moment  the  claim 
or  privilege  attaches,  and  when  carried  into  eflfect  by  legal  process, 
by  a  proceeding  in  rem^  relates  back  to  the  period  when  it  first 
attached.'     Thus,  up  to  the  value  of  the  property  to  which  it 
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attaches,  and  subject  to  the  possibility  of  other  liens  existing  or 
arising,  which  may  have  priority,  a  maritime  lien  affords  a  very 
effective  security  to  the  person  in  whose  favour  it  has  been  created, 
and  will  defeat  a  subsequent  purchaser  who  has  no  notice  of  its 
existence.  A  clear  statement  of  what  is  understood  by  the  term 
*  Maritime  Lien '  will  be  found  in  the  judgment  of  Curtis,  J.  in  the 
American  case  of  TAe  Young  Mechanic,  2  Curt.  404.  After  accepting 
(p.  410)  as  *  an  accurate  description  of  a  Maritime  Lien,*  the  defini- 
tion given  by  Pothier  of  an  hypothecation — *  The  right  which  a 
creditor  has  in  a  thing  of  another,  which  right  consists  in  the  power 
to  cause  that  thing  to  be  sold,  in  order  to  have  the  debt  paid  out  of 
the  price.  This  is  a  right  in  the  thing,  slJu^  in  re* — he  goes  on  to 
say,  *  It  is  not  merely  a  privilege  to  resort  to  a  particular  form  of 
action  to  recover  a  debt.  ...  It  is  an  appropriation  made  by  the 
law  of  a  particular  thing  as  security  for  the  debt  or  claim  ;  the  law 
creating  an  incumbrance  thereon,  and  vesting  in  the  creditor  what 
we  term  a  special  property  in  the  thing,  which  subsists  from  the 
moment  when  the  debt  or  claim  arises,  and  accompanies  the  thing 
even  into  the  hands  of  a  purchaser.'  The  words  *  special  property ' 
are  perhaps  open  to  exception,  as  suggesting  a  right  of  dominion 
which  might  under  some  circumstances  be  exercised  without  the 
aid  of  a  court  of  law,  whereas  in  fact  the  person  in  whose  favour  a 
maritime  lien  exists  never  does  acquire  any  property  in  the  thing 
affected  by  it  (see  the  judgment  of  Lord  Stowell  in  TAe  Tobago ^ 
5  Rob.  at  p.  322) ;  but  if  we  substitute  the  word  *  right '  for  those 
words,  we  shall  have  a  sufficiently  full  and  accurate  definition  for 
all  practical  purposes. 

The  question  has  been  much  agitated  whether  during  the  period 
immediately  preceding  the  extension  of  its  jurisdiction,  which  was 
begun  in  1840,  the  Court  of  Admiralty  entertained  suits  in  rem  in 
any  case  in  which  there  was  not  an  existing  maritime  lien.  This 
question  will  call  for  observation  later.  Whatever  the  answer  may 
be,  it  is  certain  that  that  court  exercised  a  jurisdiction  in  personam 
in  such  cases.  It  is  also  agreed  that,  prior  to  1840,  the  jurisdiction 
in  rem  was  exercised  in  all  the  cases  which  have  been  referred  to 
above  as  giving  rise  to  a  maritime  lien,  except  the  second  (master  s 
wages  and  disbursements),  and  subject  to  this,  that  in  cases  of 
salvage  or  collision  there  was  no  jurisdiction  where  the  cause  of 
action  arose  within  the  body  of  a  county.  In  all  these  cases  the 
jurisdiction  in  rem  was  employed  to  enforce  a  maritime  lien  which 
already  existed.  On  the  other  hand,  the  Admiralty  Court  would 
not  entertain  suits  in  rem  for  necessaries  where  there  had  been  no 
hypothecation  of  the  ship,  and  it  is  undoubted  that  the  supply  of 
necessaries  conferred  no  maritime  lien  on  the  person  supplying 
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them  (see  JMtin  v.  Ballam,  i  Salk.  34;  The  Kejdune,  3  Hag.  1^9; 
3  Kn.  94). 

Under  these  circumstances  was  passed  the  Act  of  1 840,  the  sixth 
section  of  which  provides  *  that  the  High  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  claims  ...  in  the  nature  of  salvage 
for  services  rendered  to,  or  damage  received  by,  any  ship  or  sea-going 
vessel,  or  in  the  nature  of  towage,  or  for  necessaries  supplied  to  any 
foreign  ship  or  sea-going  vessel,  and  to  enforce  payment  thereof, 
whether  such  ship  or  vessel  may  have  been  within  the  body  of 
a  county,  or  upon  the  high  seas,  at  the  time  when  the  services 
were  rendered  or  damage  received,  or  necessaries  furnished  in 
respect  of  which  such  claim  is  made.'  The  jurisdiction  of  the 
High  Court  of  Admiralty  was  further  extended  by  the  Admiralty 
Court  Act,  1 861,  of  which  it  will  be  sufficient  to  notice  four  sections : 
By  sect.  5,  *The  High  Court  of  Admiralty  shall  have  jurisdiction 
over  any  claim  for  necessaries  supplied  to  any  ship  elsewhere  than 
in  the  port  to  which  the  ship  belongs.*  By  sect.  6,  *  The  High 
Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  by  the 
owner  or  consignee  or  assignee  of  any  bill  of  lading  of  any  goods 
carried  into  any  port  in  England  or  Wales  in  any  ship,  for  damage 
done  to  the  goods,  by  the  negligence,  &c.  of  the  owner,  master,  or 
crew  of  the  ship  unless  (in  the  case  of  each  section)  it  is  shown  that 
at  the  time  of  the  institution  of  the  cause  any  owner  or  part-owner 
of  the  ship  is  domiciled  in  England  or  Wales.' 

Previously  to  the  last  mentioned  statute  it  had  been  enacted  by 
sect.  191  of  the  M.  S.  Act,  1854,  that  *  every  master  of  a  ship 
shall,  so  far  as  the  case  permits,  have  the  same  rights,  liens,  and 
remedies  for  the  recovery  of  his  wages  which  .  .  .  any  seaman  .  .  , 
has  for  the  recovery  of  his  wages ;  and  if  in  any  proceeding  in  any 
Court  of  Admiralty  .  .  .  touching  the  claim  of  any  master  to  wages 
any  right  of  set-off  or  counterclaim  is  set  up,  it  shall  be  lawful  for 
such  Court  to  enter  into  and  adjudicate  upon  all  questions,  and  to 
settle  all  accounts  . .  .  between  the  parties  to  the  proceeding,  and 
to  direct  payment  of  any  balance  which  is  found  to  be  due.'  It 
was  further  provided  by  sect.  10  of  the  Admiralty  Court  Act,  1861, 
that  *  the  High  Court  of  Admiralty  shall  have  jurisdiction  .  .  .  over 
any  claim  by  the  master  of  any  ship  for  wages  earned  by  him  on 
board  the  ship,  and  for  disbursements  made  by  him  on  account  of 
the  ship.'  By  sect.  35,  *  The  jurisdiction  conferred  by  this  Act . .  . 
may  be  exercised  either  by  proceedings  in  rem,  or  by  proceedings  in 
personam' 

It  will  be  observed  at  the  outset  that  if  we  omit  for  the  present 
*  towage '  from  our  consideration,  the  several  subject-matters 
dealt  with  by  the  above  quoted  sections  may  be  divided  into  two 
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classes:  those,  namely,  in  respect  of  which  prior  to  1840  the 
Admiralty  Court  exercised  jurisdiction  ifi  rem  enforcing  a  maritime 
lien ;  and  those  in  respect  of  which  it  exercised  no  such  jurisdiction. 
To  the  latter  class  belong  necessaries,  damage  to  goods,  and  master's 
wages  and  disbursements ;  as  regards  the  last  mentioned  of  which, 
it  is  to  be  observed  that  the  court  always  exercised  jurisdiction 
over  the  closely  allied  subject  of  Seamen's  Wages,  and  that  before 
the  passing  of  the  Act  which  gave  the  court  jurisdiction  over 
master's  claims  for  disbursements,  a  maritime  lien  had,  by  express 
enactment,  been  conferred  upon  masters  for  their  wages. 

The  use  of  the  general  words  *  shall  have  jurisdiction '  has  given 
rise  to  much  discussion  as  to  whether,  in  respect  of  certain  of  the 
subject-matters  dealt  with,  they  confer  a  maritime  lien.  At  first 
sight  it  would  appear  that,  if  those  words  are  sufficient  to  confer 
such  a  lien  in  one  case,  it  should  follow  that  they  do  so  in  another. 
At  least  it  would  seem  that,  if  they  confer  a  maritime  lien  in 
connexion  with  one  kind  of  claim,  they  must  do  so  in  connexion 
with  another  kind  of  claim,  in  respect  of  which  jurisdiction  is  given 
by  the  same  section,  and  which  is  separated  from  the  former  by  the 
disjunctive  particle  only  (see  The  Two  Ellens,  L.  R.  4  P.  C.  at  p.  167). 
*  The  truth  is,*  however,  to  use  the  words  of  Lord  Bramwell  (i  i  Ap. 
Ca.  2812), '  that  the  legislature  was  not  thinking  of  a  maritime  lien, 
and  if  it  has  been  given,  it  has  been  so  unintentionally.*  Accord- 
ingly the  courts  have  seen  their  way  to  discriminating  between  the 
different  subject-matters  over  which  the  jurisdiction  of  the  Court  of 
Admiralty  has  been  from  time  to  time  extended ;  and  the  classifi- 
cation above  hinted  at  has  afforded  them  a  canon  of  construction  in 
following  out  the  process  of  discrimination.  This  canon  of  con- 
struction may  be  formulated  as  follows : — Where  the  effect  of  the 
enactment  has  been  to  widen,  or  remove  the  limits  placed  upon, 
a  jurisdiction  in  rem  already  existing  and  founded  on  a  maritime 
lien,  the  maritime  lien  accompanies  the  enlarged  jurisdiction,  and 
is  coextensive  with  it.  But  where  the  effect  has  been  to  give  the 
court  a  new  jurisdiction,  or  to  enlarge  a  jurisdiction  previously 
existing,  whether  in  rem  or  inpersonam,  without  a  maritime  lien,  no 
maritime  lien  is  conferred  in  the  absence  of  express  words  creating 
it.  (See  the  judgment  of  Dr.  Lushington  in  The  Mary  Ann,  L.  B. 
I  A.  &  E.  8 ;  and  that  of  Lord  Esher,  M.R.  in  The  Sara,  \%Y,  Div. 
at  p.  16a.) 

It  cannot  be  denied  that  the  principle  here  stated  is  a  reasonable 
one,  though  it  has  been,  and  may  again  be,  found  to  be  difficult  of 
application.  In  accordance  with  it,  it  is  held  that  damage  within 
the  body  of  a  county  confers  a  maritime  lien  {The  Bold  Buccleugh^ 
7  Moo.  P.  C.  C.  267.     The  point  was  not  argued,  but  there  is  little 
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probability  of  its  ever  being  raised  with  success.  See  per  Lord 
Bramwell,  ii  Ap.  Ca.  at  pp.  282,  283).  Common  Practice  admits 
the  same  right  as  resulting  from  salvage  services  rendered  within 
the  body  of  a  county.  Upon  the  same  principle  it  has  been  held 
that,  a  statutory  lien  for  their  wages  having  been  conferred  upon 
masters,  and  made  available  under  certain  conditions  and  circum- 
stances for  the  recovery  of  disbursements  also  by  s.  191  of  the 
M.  S.  Act,  1854,  the  extended  privileges  conferred  upon  them  by 
the  loth  section  of  the  Admiralty  Court  Act,  1861,  carried  with 
them  an  extended  maritime  lien.  (See  The  Mary  Ann  and  The  Sara^ 
nbi  9up.)  On  the  other  hand,  and  in  accordance  with  the  same 
principle  of  construction,  it  has  been  held,  as  pointed  out  above, 
that  *  the  various  enactments  which  have  given  to  Courts  of  Ad- 
miralty jurisdiction  to  entertain  claims  for  necessaries  and  for 
damage  to  goods  confer  no  maritime  lien  on  persons  entitled  to 
prefer  such  claims:  nor  does  it  appear  to  have  ever  been  con- 
tended that  either  sect.  3  of  the  Act  of  1840,  or  sect.  11  of  the 
Act  of  1861,  which  empower  the  Admiralty  Court  to  entertain 
claims  by  mortgagees,  gave  rise  to  such  a  lien.  (See  the  remarks 
of  Dr.  Lushington  in  The  Mary  Anriy  uhi  %np,) 

The  inconvenience  of  the  canon  of  construction  under  discussion 
arises  from  the  fact  that  it  involves  in  each  case  an  historical 
inquiry  as  to  whether  the  Court  of  Admiralty  exercised  jurisdiction 
over  the  subject-matter  in  question,  and  if  so,  what  was  the  nature 
of  the  jurisdiction  exercised.  It  is  also  open  to  the  objection  that 
it  suggests  no  reason  founded  on  principle  for  the  existence  of  a 
maritime  lien  in  some  cases,  and  its  non-existence  in  others. 

The  fiiTst  mentioned  inconvenience  may  be  illustrated  by  re- 
ference to  the  cases  of  necessaries  and  towage.  Although  it  is 
clear  that  the  Court  of  Admiralty,  prior  to  1840,  exercised,  in  the 
absence  of  a  bottomry  bond,  no  jurisdiction  over  claims  for  neces* 
saries  supplied,  as  is  usually  the  case,  on  the  land,  whether  in  this 
country  or  abroad ;  it  is  by  no  means  clear  that  that  court  would 
have  refused  to  entertain  a  suit  for  necessaries  supplied  on  the  high 
seas,  if  any  such  case  could  be  supposed  to  arise  under  circum- 
stances not  amounting  to  a  salvage  service.  Nor  is  it  at  all  clear 
how  such  a  jurisdiction,  if  exercised,  could  have  been  prohibited, 
seeing  that  it  would  not  have  been  obnoxious  to  the  statutes  of 
Richard  II.  Authority,  so  far  as  it  goes,  seems  to  favour  the 
existence  of  such  a  jurisdiction.  Thus  Sir  Edward  Coke  concludes 
(6  Rep.  Admiralty,  Part  xii,  p.  79) :  *  the  Admiral  hath  jurisdiction 
to  adjudge  things  done  upon  the  high  seas,  from  whence  no  pau 
may  come ;  .  .  .  without  question,  so  long  as  there  hath  been  trade 
and  traffic  .  .  .  there  was  marine  jurisdiction  to  redress  .  .  .  offences 
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upon  the  sea ;  and  to  determine  all  contracts  made  there.'  And 
Comyn's  Digest,  Title  Admiralty,  E.  19,  ed.  1793,  contains  the 
following: — *So  the  Admiralty  shall  have  jurisdiction  upon  con- 
tracts made  ^j)er  altum  mare'  *So  he  (the  master)  may  hypothecate 
the  goods,  or  the  ship. . .  .  And  every  contract  of  the  master,  by 
the  law  marine,  imports  an  hypothecation.  [And  though  the  con- 
tract for  repairs  be  made  upon  the  land,  and  the  money  paid  there, 
yet  as  the  cause  of  hy|)othecation  arises  upon  the  sea  .  . .  the  suit 
shall  be  in  the  Admiralty  Court.]  '  The  words  in  brackets  do  not 
appear  in  the  original  edition.  They  are  In  accordance  with  the 
decision  in  The  Trident  (i  W.  Rob.  31).  From  the  passage  quoted 
it  would  seem  to  have  been  the  opinion  of  the  editor  not  only  that 
the  Admiralty  Court  had  jurisdiction  over  all  contracts  made  at 
sea ;  but  also  that  such  contracts  imported  an  hypothecation,  that  is, 
conferred  a  maritime  lien ;  whereas  an  express  hypothecation  by 
bottomry  bond  would  confer  jurisdiction  on  the  court,  though  the  con- 
tract for  repairs  was  made  on  land,  provided  that  the  circumstances 
giving  rise  to  it  occurred  at  sea.  And  this  view  may  throw  light 
on  some  of  the  early  decisions  \  which  are  very  obscure,  owing  to 
the  impossibility  of  ascertaining  the  facts  on  which  they  were 
founded,  and  not  easy  to  reconcile. 

On  the  other  hand,  there  is  good  reason  for  supposing  that  the 
arrest  of  ship  or  goods  was  in  its  origin  merely  a  means  of  securing 
the  appearance  of  the  defendant  in  a  maritime  cause,  and  enabling 
the  court  to  give  eflfect  to  its  judgment  in  default  of  such  ap- 
pearance. (See  the  judgments  of  Dr.  Lushington  in  The  Alexander 
Larsen,  i  Wm.  Rob.  a88,  294 ;  and  The  Volant,  1  Wm.  Rob.  383,  387, 
388  ;  I  N.  of  C.  508,  S.  C.)  Upon  this  supposition  it  would  appear 
that  the  doctrine  of  maritime  lien  is  a  later  outgrowth  from  the 
practice  of  arrest.  Certainly  no  suggestion  of  a  maritime  lien,  or 
an  implied  hypothecation,  is  to  be  found  in  Clerke*s  Praxis  (ed. 
1722;  the  book  was  originally  published  about  the  close  of  the 
sixteenth  century),  where  it  is  expressly  stated  (art.  41)  that  the 
priority  of  different  claimants  against  the  same  fund  is  to  be  deter- 
mined by  the  dates  at  which  they  commenced  their  respective  suits, — 
the  rule  recently  applied  by  the  Court  of  Appeal  between  the  con- 
flicting claims  of  plaintiffs  taking  statutory  proceedings  in  rem,  and 
not  entitled  to  a  maritime  lien  {The  Cella,  13  P.  Div.  82).  In  this 
view,  in  order  to  arrive  at  the  true  construction  of  the  sections 
extending  the  jurisdiction  of  the  Admiralty  Court  over  claims  for 
necessaries^  it  would  become  material  to  inquire,  not  only  whether 
such  jurisdiction  had  ever  been  exercised  over  such  claims  when 

^  £.  g.  Watkinton  y.  BarnardiHon,  2  P.  Wms.  367 ;  Ju$tin  ▼.  Ballam,  a  Ld.  Rajm. 
855;  Bridgeman*$  Ca,,  Hob.  ii. 
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they  arose  entirely  on  the  high  seas,  but  also  whether  it  had  been 
exercised  at  any  time  since  the  right  to  arrest  the  ship  or  goods 
of  an  absent  defendant  developed  into  a  right  of  maritime  lien.  It 
is  safficient  to  indicate  the  possibility  of  such  an  inquiry  being 
necessary,  in  order  to  demonstrate  the  inconvenience  of  the  canon 
of  construction  under  consideration. 

Since  the  decisions  in  Tie  Hemrich  JSjom  and  Tie  Rio  Tinto  (ubi 
9up,)  the  discussion  of  the  questions  just  touched  upon,  however 
interesting  it  may  be  in  an  historical  point  of  view,  has  become,  so 
far  as  necessaries  are  concerned,  entirely  academical.  It  may 
nevertheless  acquire  a  practical  importance  whenever  the  question 
is  definitely  raised,  as  it  probably  may  be  in  the  not  distant  future, 
whether  towage  confers  a  maritime  lien.  It  is  sufficient  to  indicate 
here,  so  far  as  the  ancient  jurisdiction  of  the  court  is  concerned, 
that  towage  may  be  said  to  occupy  a  position  intermediate  be- 
tween salvage  and  necessaries.  It  has  more  in  common  with  the 
latter  than  with  the  former,  for  it  arises  out  of  contract ;  but  that 
contract  is  one  which  in  the  nature  of  things  would,  as  often  as  not, 
be  entered  into  and  performed  upon  the  high  seas,  and  would  there- 
fore, prior  to  the  recent  statutes,  have  fallen  from  time  to  time 
within  the  jurisdiction  of  the  Court  of  Admiralty.  It  follows,  that, 
although,  as  was  pointed  out  by  Dr.  Lushington  in  The  Waiaga 
(Swa.  at  p.  167),  the  practice  of  obtaining  towage  services  is  of 
recent  origin,  the  old  authorities  may  furnish  us  with  principles 
for  determining,  apart  from  statutory  extensions  of  jurisdiction, 
the  relation  of  the  Court  of  Admiralty  to  claims  for  such  services. 
It  is  probable  that,  if  the  question  of  the  existence  of  a  maritime 
lien  for  towage  services  depended  upon  the  old  authorities  only, 
the  courts  would  have  no  difficulty  in  relegating  such  services  to 
the  same  category  as  necessaries,  and  declaring  against  that  pri- 
vilege. The  tendency  of  recent  dicta  is  certainly  in  that  direction. 
(See  per  Lord  Bramwell  in  The  Heinrich  Bjom,  1 1  Ap.  Ca.  at  p.  ^^83, 
and  per  the  Court  of  Appeal  in  the  same  case,  10  P.  D.  at  p.  52.) 
But  with  the  greatest  respect,  it  is  pointed  out  that  these  dicta 
were  not  necessary  to  the  decision  of  that  case,  and  submitted  that 
the  question  is  still  open  for  discussion. 

Notwithstanding  the  statement  of  Dr.  Lushington  in  The  Wataga 
(ubi  sup,),  decided  in  1856,  that  the  Court  of  Admiralty,  prior  to 
the  statute  of  1840,  'had  not  jurisdiction  over  simple  towage,  which 
was  only  then  coming  into  use,'  it  would  seem  that  that  court  did 
exercise  jurisdiction  in  rem  in  cases  where  salvage  was  claimed,  but 
the  services  amounted  only  to  'simple  towage'  (see  The  Isabella^ 
3  Hagg.  427,  which  came  before  Sir  John  NichoU  in  1838).  If  then 
it  could  be  shown  that,  whatever  may  have  been  the  practice  at  the 
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beginning  of  the  last  century,  in  the  words  of  Lord  Watson  (i  i  Ap. 
Ca.  278), '  at  the  time  when  the  Act  of  1H40  was  passed  it  was  not 
the  practice  of  the  Admii-alty  Court  to  sustain  an  action  in  rem^  ex- 
cept at  the  instance  of  a  plaintiff  who  had  either  a  real  right  in,  or 
a  proper  lien  over,  the  vessel  against  which  it  was  directed,*  it 
would  seem  to  follow  that  a  maritime  lien  was  recognised,  in 
certain  circumstances  at  least,  as  arising  out  of  towage  services, 
prior  to  the  passing  of  that  Act.  The  proposition  above  quoted 
appeared  to  Lord  Watson  to  be  borne  out  by  the  authorities  cited ;  al- 
though a  contrary  opinion  is  decidedly  expressed  by  Lord  Fitzgerald 
(p.  286),  and  somewhat  less  strongly  by  Lord  Bramwell(p.  284).  With 
regard  to  the  latter  view  it  is  respectfully  pointed  out  that  it  goes 
further  than  was  necessary  for  the  decision  of  the  case  before  the 
House ;  that  no  authorities  in  support  of  it  are  referred  to  by  those 
noble  lords ;  and  that  it  is  in  direct  conflict  with  the  deliberate 
opinion  of  the  Privj'  Council  expressed  in  the  cases  of  The  Neptune 
(3  Kn.  at  p.  116),  and  The  Bold  Bncclengh  (7  Moo.  P.C.  C.  267). 

Li  this  connexion  it  may  be  pointed  out  that  the  collocation  of 
the  words  composing  the  sixth  section  of  the  Act  of  1840,  the 
material  parts  of  which  are  set  out  above,  is  such  as  to  favour  the 
view  that  the  legislature  regarded  '  claims  ...  in  the  nature  of 
towage '  as  belonging  rather  to  the  same  category  with  *  claims  . .  . 
in  the  nature  of  salvage  for  services  rendered  to,  or  damage  received 
by,  any  ship,'  than  to  that  of  *  claims  ...  for  necessaries  supplied.' 
This  view  derives  support  from  the  language  of  Dr.  Lushington  in 
The  Ocean  (2  Wm.  Rob.  at  pp.  370, 371),  where  he  says,  *  The  former 
part  of  this  section  is  intended  to  refer  generally  to  all  ships  or  sea- 
going vessels,  whilst  the  latter  is  to  receive  a  more  limited  con- 
struction, and  is  to  be  confined  exclusively  to  foreign  vessels.  The 
intention  of  the  legislature  in  thus  framing  the  section  is,  I  con- 
ceive, obvious  upon  the  face  of  it.  Before  the  statute  was  passed, 
all  claims  for  salvage,  and  all  questions  of  damage,  as  also  all 
demands  for  towage  services,  when  the  transaction  took  place 
within  the  body  of  a  county,  were  cognizable  in  the  courts  of  law 
aJone.  .  .  .  For  the  convenience  of  parties  who  might  so  render  ser- 
vices, or  receive  a  damage,  it  was  deemed  expedient  to  restore  the 
ancient  jurisdiction  of  the  Court  of  Admiralty.  ...  So  much  for  the 
earlier  portion  of  the  sixth  section.  It  remains  that  I  should  now 
consider  the  clause  with  respect  to  necessaries  supplied  to  **any 
foreign  ship  or  sea-going  vessel."  These  I  have  already  stated  are 
confined  exclusively  to  foreign  vessels.'  On  the  other  hand,  it  must 
be  admitted  that  a  contrary  opinion  is  expressed  in  the  judgment 
of  the  Court  of  Appeal  in  The  Heinrich  Bjorn  (ic  P.  D.  at  p.  52), 
where  it  is  stated  that   the   section   conferred  jurisdiction  *for 
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towage  services  rendered  to  any  foreign  ship/  a  construction  which 
it  is  submitted  is  unnatural  and  would  limit  the  scope  of  the 
section  in  a  manner  never  intended  by  the  legislature. 

Before  quitting  this  part  of  the  subject  it  should  be  pointed  out 
that  authority,  so  far  as  it  went,  before  the  recent  decisions  with 
regard  to  necessaries,  favoured  the  existence  of  a  maritime  lien  for 
towage  services :  though  the  point  was  never  raised  in  argument. 
Thus  in  La  CoMtancia  (4  N.  of  C.  512,  decided  in  1846)  claims  for 
towage  were  allowed  to  rank,  along  with  wages,  in  priority  to 
previous  bottomry  bonds:  and  the  same  principle  was  adopted 
without  discussion  in  The  SL  Lawrence  (5  P.  D.  250). 

Again,  in  a  case  recently  heard  before  Mr.  Justice  Butt  {The 
Victoria^  13  P.  D.  125)  as  to  the  distribution  of  the  fund  among 
the  various  claimants  in  a  limitation  of  liability  action,  the  learned 
judge  threw  out  a  suggestion  in  the  course  of  the  argument,  that 
personal  injuries  inflicted  by  a  ship  might  confer  a  maritime  lien. 
On  principle  it  would  seem  difficult  to  deny  the  justice  of  this 
view,  or  to  formulate  a  satisfactory  reason  why  damage  occasioned 
to  a  man's  property  should  give  rise  to  rights  of  a  higher  nature, 
and  be  the  subject  of  a  more  effective  remedy  than  an  injury 
occasioned  under  the  same  circumstances  to  his  person.  There 
appears,  however,  to  be  no  authority  establishing  the  existence  of 
a  lien  in  the  latter  case,  although  there  is  abundant  evidence  of  the 
jurisdiction  of  the  Admiralty  over  personal  torts  arising  on  the  high 
seas.  (See  for  example  The  BuckerSy  4  Rob.  73;  The  Agincourt^ 
I  Hag.  27 1 ;  and  the  judgment  of  Story,  J.  in  the  American  case 
of  I)e  Lovio  V.  jB<?i/,  2  Gallison,  398,  where  the  question  is  discussed 
at  length.)  In  all  these  cases,  however,  the  action  was  in  per/fonam, 
and  the  language  of  Story,  J.  is  in  accordance  with  this  circum- 
stance : — '  Nothing  is  more  common  than  a  libel  against  the  master 
or  owner  in  personam.  In  respect  also  to  personal  torts  on  the  high 
seas,  the  process  is  necessarily  in  personam/  Still  there  is  no  good 
reason  apart  from  authority,  why,  where  the  injury  is  *  physically 
caused  by  the  ship,'  to  use  the  language  of  the  Master  of  the  Rolls 
in  The  Vera  Cruz  (9  P.  Div.  at  p.  99), '  as  if  a  man  were  injured  by 
the  bowsprit  of  a  ship,'  the  process  should  not  be  in  rem.  The  state 
of  the  authorities,  however,  is  such,  that  in  all  the  cases  in  which 
it  has  been  sought  to  establish  a  right  in  rem  in  respect  of  personal 
injuries  or  loss  of  life  occasioned  by  collision,  reliance  has  been 
placed  rather  upon  sect.  7  of  the  Admiralty  Court  Act,  1861, — *  The 
High  Court  of  Admiralty  shall  have  jurisdiction  over  any  claim 
for  damage  done  by  any  ship,' — coupled  with  sect.  35,  than  upon 
the  ancient  practice  of  the  Court  in  such  cases.  (See  The  S^/ph, 
L.  R.  2  A.  E.  241  ;  The  Vera  Crvz,  10  Ap.  Ca.  59 ;  52  L.  T.  N.  S.  at 
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p.  474,  where  the  argument  on  this  point  is  better  reported ;  and 
the  language  of  Cockbum,  C. J.,  in  SmUA  v.  JSroion,  L.  R.  6  Q.  B.  at 
p.  731, — 'Whatever  may  have  been  the  pretensions  of  the  Court 
of  Admiralty  in  ancient  times  to  jurisdiction  in  the  matter  of  per- 
sonal injuries  arising  on  the  high  seas,  ...  it  is  admitted  that  as 
regards  personal  injuries  caused  by  collision,  no  such  jurisdiction, 
independently  of  recent  statutes,  has  existed  in  modem  times.') 
Authority,  therefore,  or  rather  the  absence  of  it,  seems  opposed  to 
the  existence  of  a  lien  for  personal  injuries ;  and  it  cannot,  con- 
sistently with  the  above  canon  of  construction,  be  contended  that 
sect.  7  of  the  Admiralty  Court  Act,  1 861,  is  suflScient  by  itself  to 
confer  a  maritime  lien,  even  if  the  word  '  damage '  be  construed 
to  include  personal  injuries,  a  constiniction  which  is  still  open  to 
question.  (See  Smilk  v.  Urown,  L.  R.  6  Q.  B.  729  ;  TAe  Fraticonia^ 
a  P.  Div.  163  ;  The  Vera  Cruz,  9  P.  Div.  96 ;  10  Ap.  Ca.  59.) 

So  stands  the  question  with  regard  to  statutory  enactment  and 
authority.  It  will  now  be  well  to  consider  whether  the  existence 
or  non-existence  of  a  maritime  lien  in  particular  cases  is  determined 
by  relation  to  any  principles,  and  if  so,  what  those  principles  are. 
And  this  again  may  assist  in  the  solution  of  the  question  with 
regard  to  towage  and  personal  injuries,  by  enabling  us  to  see 
whether  they  in  their  nature  fall  within  or  without  such  principles. 

For  this  purpose,  if  the  several  matters  which  give  rise  to  mari- 
time lien  be  examined,  it  will  be  found  that  they  contain  at  least 
one  common  element,  and  that,  if  classified,  they  will  fall  into 
groups,  the  components  of  which  contain  certain  other  common 
elements.  Those  matters,  it  will  be  remembered,  are  (i)  Wages 
(including  for  this  purpose  master's  disbursements) ;  (a)  Salvage ; 
(3)  Bottomry  (including  respondentia) ;  and  (4)  Damage.  The  ele- 
ment which  is  common  to  all  these  is  the  general^  impossibility  of 
inquiring  at  the  time  when  the  liability  arises  as  to  the  character 
and  circumstances,  or  even,  in  some  cases,  the  whereabouts  of  the 
persons  rendered  liable.  This  element  may  be  elliptically  formu- 
lated as  *  Inaccessibility  of  owner.'  It  may  be  objected  that  it  is 
not  necessarily  present  in  the  case  of  wages.  But  a  moment's  con- 
sideration will  show  that  the  shipping  business  could  not  be  carried 
on  unless  seamen  were  usually — nay  almost  invariably — engaged 
without  any  communication  with  the  owner  of  the  ship ;  and  that, 
as  regards  master  s  wages,  although  in  most  cases  the  master  com- 

'  See  »s  to  bottomry  La  Tsnhel  (i  Dod.  274,  5).  This  proposition  is  not  of  course 
intended  to  be  taken  as  universally  true.  Circumstances  for  example  can  be  conceived 
in  which  an  owner  himself  might  be  compelled  to  enter  into  a  bottomry  bond,  either 
because  hia  credit  was  difficult  to  inquire  into,  or  because  he  had  tijim  :  not  to  mention 
the  frequent  case  of  salvage  services  rendered  to  vessels  known  to  belong  to  individuals 
or  companies  whose  solvency  was  never  in  doubt. 
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municates  directly  with  his  owner,  and  has  the  opportunity  of 
inquiring  into  his  position  and  circumstances,  occasions  very  fre- 
quently arise  upon  which  a  master  has  to  be  appointed  at  a  distance 
from  the  home  port,  and  without  any  such  opportunity.  It  is 
further  to  be  remarked  that  the  master,  prior  to  the  passing  of  the 
M.  S.  Act  of  1854,  had  no  lien  either  for  wages  or  disbursements, 
and  that  consequently,  if  his  case  be  an  exception,  it  is  emphatically 
the  exception  which  proves  the  rule. 

Beyond  this,  it  is  true  that  damage  has  little,  if  anything,  in 
common  with  wages,  salvage,  and  bottomry.  But,  on  the  other 
hand,  it  iB  to  be  pointed  out  that  the  three  last  mentioned  are 
characterised  by  the  common  element  of  necessity.  Each  of  them 
is,  in  the  circumstances,  essential  to  secure  the  successful  termina- 
tion of  the  voyage.  It  is  unnecessary  to  refer  to  authority  for  the 
establishment  of  this  proposition  with  regard  to  wages  and  salvage. 
That  it  is  true  as  regards  bottomry  appeal's  from  the  language  of 
Dr.  Lushington  in  TAe  Trident  (i  Wm.  Rob.  at  pp.  31,  32),  where 
he  says, — *The  jurisdiction  of  this  court  to  inquire  into  their 
validity '  (i.  e.  the  validity  of  bottomry  bonds)  '  does  not  depend 
upon  the  mere  locality  of  the  residence  of  the  owner.  It  depends, 
I  think,  upon  the  absolute  necessity  of  the  case ' ;  and  this  necessity 
he  defines  as  follows : — *  Where  the  master  is  in  such  a  condition 
that  it  is  impossible  for  him  to  meet  the  necessary  disbursements, 
and  he  has  no  means  of  procuring  money  but  upon  the  credit  of 
the  ship.'  (See  also  as  to  respondentia  The  cargo  ex  Sultan,  Swa. 
504,  510 ;  and  the  definition  of  the  conditions  necessary  to  a  valid 
bottomry  bond  by  the  present  Master  of  the  Rolls  in  TAe  Gaetano 
and  Maria,  7  P.  Div.  137, 144.) 

It  is  further  to  be  observed  that  salvage,  bottomry,  and  damage 
have  an  element  in  common  which  wages  have  not :  that,  namely, 
of  emergency.  The  liability  arises  from  the  occurrence  or  con- 
tinuance of  sea  perils  which  could  not  be,  or  at  any  rate  were  not, 
foreseen.  There  are  also  special  considerations  founded  on  public 
policy,  and  applicable  to  the  cases  of  wages,  salvage,  and  damage. 
In  the  first  two  cases  a  justification  for  the  existence  of  a  maritime 
lien  may  be  found  in  the  importance  of  encouraging  seamen  and 
salvors  to  spare  no  effort  which  may  tend  to  the  safety  of  ship 
and  cargo.  In  the  last  case  such  a  justification  may  be  found  in 
the  necessity  of  giving  to  the  owners  of  ships  every  inducement  to 
insist  upon  their  being  navigated  with  due  regard  to  the  safety  of 
other  vessels  and  the  preservation  of  human  life.  Lastly,  it  is  to  be 
borne  in  mind  that  a  bottomry  bond  has  this  special  feature,  that 
its  validity  depends  upon  the  holder  of  it  taking  the  *  maritime 
risk.'     In  the  cases  of  wages,  salvage,  and  damage,  and  in  the 
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ordinary  case  of  necessaries,  if  the  res  is  lost,  claims  can  still  be 
enforced  in  personam.  In  bottomry,  if  the  ship  perish  in  itiuere^ 
the  loss  falls  entirely  on  the  lender  (see  214^  Atlas,  2  Hag.  48,  57  ; 
The  Royal  Arch,  Swa.  269,  a8o,  282 ;  Cochrane  v.  Gilkisoti  \  16  Court 
of  Sess.  Cas.  Sc.  548):  a  circumstance  which  aflFords  a  special 
reason  for  insuring  to  the  lender  the  enjoyment  of  his  security, 
when  the  voyage  is  successfully  accomplished. 

Proceeding  to  generalise,  it  appears  that  in  every  case  of  mari- 
time lien  we  find  among  the  circumstances  in  which  it  arose,  the 
inaccessibility  in  general  of  the  owner  of  the  property  subject  to 
the  lien,  coupled  with  two  at  least  of  the  following  elements, 
namely,  necessity,  emergency,  some  ground  of  public  policy 
justifying  the  lien. 

Let  us  turn  now  to  two  of  the  most  important  of  the  claims 
against  shipowners,  which,  while  having  something  in  common 
with  the  four  above  mentioned,  confer  no  maritime  lien,  namely, 
'  necessaries '  and  general  average.  With  regard  to  '  necessaries,' 
it  is  to  be  observed  that  no  enactment  was  needed  to  give  the 
Court  of  Admiralty  jurisdiction  where  there  was  a  bottomry  bond. 
It  may  also  be  presumed  that  a  bottomry  bond  would  be  given 
wherever  the  circumstances  justified  it.  The  object  of  the  legis- 
lature, as  embodied  in  the  statutes  of  1840  and  1861,  would  there- 
fore appear  to  be  to  give  the  Court  jurisdiction  in  rem  over  claims 
for  necessaries  in  cases  where,  although  the  owner  was  or  might  be 
presumed  to  be  inaccessible,  a  bottomry  bond  would  not  be 
sustained ;  in  other  words,  over  claims  for  necessaries  supplied, 
paradoxical  as  it  may  seem,  under  circumstances  not  amounting 
to  'necessity'  as  defined  above ^  Here  we  have  a  case  of  a 
liability  accompanied  by  '  inaccessibility  of  owner,'  but  unaccom- 
panied by  any  of  the  other  elements  above  enumerated.  It  has 
been  held  not  to  give  rise  to  a  maritime  lien. 

^  In  that  case  a  bill  was  drawn  by  the  master  npon  bis  owners,  by  way  of  collateral 
security,  it  being  arranged  that  the  bond  should  be  cancelled  on  the  acceptance  of  the 
bill.  The  ship  having  been  lost,  it  was  held  that  the  owners  were  not  personally  liable. 
It  does  not  appear  to  have  been  settled,  whether,  where  a  bill  has  been  drawn  by  way  of 
collateral  security  for  money  advanced  on  bottomiy,  and  accepted,  the  acceptance  would 
have  the  effect  of  avoiding  the  bond  as  putting  an  end  to  the  maritime  risk  taken  by  the 
bondholder,  or  whether  the  biU  itself  would  be  held  to  be  subject  to  that  risk.  The 
latter  view  appears  to  have  been  held  in  America  {The  SunUr,  Ware,  252,  3).  It  would 
seem  that  one  of  these  results  ought  to  follow,  consistently  with  the  doctrine  referred  to 
in  the  text.  On  the  other  hand,  it  appears  to  have  been  the  view  of  the  Exchequer 
Chamber  in  Stainhank  v.  Shepard  (13  C.  B.  at  p.  444)  that,  in  order  to  dischsj^e  the 
bottomry,  the  bills  must  be  not  only  accepted  but  paid.  The  question  is  perhaps  hardly 
likely  to  arise  in  practice. 

'  This  statement  appears  at  first  sight  to  conflict  with  the  language  of  Dr.  Lushington 
in  The  Ocean  (2  W.  Rob.  368) ;  but  it  is  submitted  that  it  is  in  accordance  with  more 
recent  decisions  of  the  same  learned  judge  (e.  g.  The  Perla  and  The  Weet  Frieeland, 
Sv<^-  353i  454) ;  skn<^  ^'ith  the  conBidered  judgment  of  Sir  Robert  Phillimore  in  The 
Biff  a  (LL  R.  3  A.  &  E.  516,  522),  where  a  liberal  interpretation  is  given  to  the  word 
'  necessaries.* 
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The  liability  to  a  geoeral  average  contribution  arises  from  the 
necessary  sacrifice  of  a  portion  of  the  venture,  in  order  to  save  the 
remainder  from  the  perils  of  the  sea.  It  takes  its  origin  in  neces- 
sity and  emergency.  But  it  arises  between  shipowner  and  cargo- 
owner,  who  have  already  entered  into  the  contract  of  carriage  the 
one  with  the  other,  and  who  may  be  presumed  to  have  made  all 
prudent  inquiries  as  to  one  another's  solvency.  The  element '  in- 
accessibility of  owner '  is  absent ;  and  although  the  shipowner  has 
a  common-law  lien  on  the  cargo  for  the  payment  of  its  contribution, 
which  he  is  bound  to  exercise  for  the  benefit  of  those  cargo-owners 
who  are  entitled  to  receive  contribution  {Crooks  v.  Allan,  5  Q.  B.  D. 
38),  no  maritime  lien  arises. 

If  the  foregoing  discussion  be  of  any  value,  it  ought  to  assist  in 
determining  the  question  raised  with  regard  to  towage.  Does  a 
service  of  that  nature  fall  within  the  principles  upon  which  a 
maritime  lien  rests,  or  outside  them  1  In  general  the  owner  of  the 
vessel  to  which  the  service  is  rendered  is  inaccessible.  But  it  does 
not  appear  that  any  of  the  other  conditions  found  to  exist  in  cases 
where  a  maritime  lien  arises  are  present.  It  cannot  be  said  that 
there  is  emergency  ;  for,  if  there  were,  the  service  would  amount  ta 
salvage  ;  nor  that  there  is  necessity  in  the  strict  sense,  for  towage 
consists  only  in  expediting  the  vessel, — in  enabling  her  to  traverse 
more  quickly  ground  which  she  might  traverse  in  a  longer  period 
of  time  unassisted.  Neither  are  there  any  grounds  of  public 
policy  for  giving  an  especial  privilege  to  the  owner  of  the  tug.  In 
the  result,  towage  appears  to  occupy  a  position  closely  analogous 
to  that  of '  necessaries,'  and  on  principle  should  be  treated  on  the 
same  footing.  Applying  the  same  test,  it  would  seem  that  personal 
injuries  arising  from  collision  ought  on  principle  to  stand  on  the 
same  footing  as  damage  to  property,  but  having  regard  to  the 
authorities,  it  is  apprehended  that  this  result  can  only  be  efifected 
by  the  legislature. 

An  attempt  has  here  been  made  to  summarise  the  law  as  to  the 
existence  of  a  maritime  lien  in  particular  cases  ;  to  formulate  and 
examine  the  rule  of  construction  which  has  been  applied  in  deter- 
mining whether  recent  enactments  have  conferred  such  a  lien,  and 
to  illustrate  the  difficulties  attending  its  application,  by  reference 
to  the  still  unsettled  case  of  towage ;  lastly,  to  inquire  whether 
the  result  of  the  authorities  is  such  as  to  place  the  existence  of  a 
maritime  lien  upon  any  foundation  of  principle.  It  is  not  pre- 
tended that  these  questions  have  been  exhaustively  dealt  with  ; 
but  it  is  hoped  that  enough  has  been  said  to  establish  the  proposi- 
tion that  there  are  certain  conditions  essential  to  the  creation  of  a 
maritime  lien,  and  without  which  no  such  lien  can  arise.     These 
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conditions  appear  to  furnish  the  groundwork  of  a  principle  which 
should  be  of  service  in  determining  the  question  of  the  existence  of 
the  lien  in  particular  cases.  There  may  be  those  who  would 
desire  to  see  a  more  extended  application  of  the  privileges  which 
a  maritime  lien  confers,  a  question  which  it  is  not  intended  to 
discuss  here  ;  but  if  the  conclusion  arrived  at  be  well  founded,  it 
follows  that,  however  inconvenient,  the  rule  which  has  been 
adopted  for  the  construction  of  the  statutes  dealing  with  the  subject 
is  not  unsatisfactory  in  its  results ;  though  it  is  perhaps  to  be 
regretted  that  the  courts  have  not  expressly  defined  the  principles 
upon  which  the  maritime  lien  depends,  and  indicated  the  con- 
formity of  their  decisions  with  those  principles. 

John  Mansfield. 
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THE  TERMS  REAL  AND  PERSONAL  IN  ENGUSH  LAW. 

ALTHOUGH  the  real  actions  of  English  law  were  abolished 
more  than  fifty  years  ago,  and  had  fallen  out  of  use  about 
two  centuries  before  S  yet  it  may  not  be  uninteresting  to  inquire  into 
the  ancient  classification  of  actions,  which  appears  to  have  given 
rise  to  the  present  curious  distinction  between  real  and  personal 
property.  Actions,  according  to  English  law,  were  either  real  or 
personal  or  mixed.  This  division  appears  to  have  been  first  made 
by  Bracton: — *Et  sciendum,  quod  omnium  actionum,  sive  placi- 
torum  (et  inde  utatur  aequivoce)  haec  est  prima  divisio,quod  quaedam 
sunt  in  rem,  quaedam  in  personam  et  quaedam  mixtae^.'  It 
is  followed  in  Fleta: — 'Placitorum  aliud  personate,  aliud  reale, 
aliud  mixtum  K  And  the  same  distinction  is  made  in  Britton  and 
the  Mirror  *,  and  is  handed  down  by  Littleton,  Coke  '  and  Black* 
stone®.  The  following  passages  from  Britton  and  Littleton  are 
worthy  of  note : — 

Britton,  lib.  ii.  c^p.  ii,  fol.  83  b^:  '  Pass£  la  fourme  et  la  manere  de 
pleder  personels  pletz  pledables  par  attachementz  de  cors  ou  des* 
tresces  des  biens  moebles,  ore  fet  a  dire  de  terre  pledable  par  attache- 
mentz de  mesmes  les  choses  demandez/  Lib.  iii.  cap.  iii,  §  i ,  fol.  1 83  b : 
*  Une  manere  de  accioun  i  ad  pledable  en  nostre  court  qe  est  appel^ 
mixte,  pur  taunt  qe  ele  touche  la  persone  vers  qi  la  demaunde  est 
fete,  et  estre  ceo  touche  la  chose  demaunde ;  et  par  taunt  est  ele 
pledable  par  personeles  destresces  et  ausi  par  reales  .  .  .  .' 

Littleton,  sect.  492:  *Item,  quant  a  relesses  daccions  realx  et 
personelx,  il  est  issint,  que  ascuns  accions  sont  mixtes  en  le  realte 
et  en  le  personalte ;  sicome  un  accion  de  waste  sue  envers  le  tenaunt 
a  terme  de  vie,  cest  accion  est  en  le  realte,  pur  ceo  que  le  lieu  waste 
serra  recovere ;  auxi  est  en  le  personalte,  pur  ceo  aue  les  trebles 
damages  serront  recoveres  pur  le  tort  et  wast  fait  per  le  tenaunt .  . .' 

The  authorities  cited  enable  us  to  observe  how  the  English  words 
real  action  and  personal  action  came  to  be  used  as  equivalent  to  the 
Latin  terms  actio  in  rem^  actio  in  personam,  which  Bracton  borrowed 
from  Roman  law  *.  Bracton,  however,  in  applying  these  expressions 
to  English  law,  was  unable  to  use  them  in  exactly  the  same  signi- 

*  See  3  Black.  Comm.  197,  20a. 

'  Bracton,  lib.  iii.  cap.  iii.  par.  i.  fol.  loi  b;  tee  also  lib.  It.  cap.  i.  §  I,  fol.  159  b. 
'  Fleta,  lib.  i.  cap.  i. 

*  Chap,  ii,  lectt.  i ,  4 ;  see  alto  cbap.  It,  tectt.  5-8. 

*  Co.  liitt.  284 b :  'Of  actiont  concerning  common  pleat  Littleton  ipeaketh  in  thit 
place.     And  thete  are  threefold  (that  it  to  tay),  reall,  pertonall  and  mixt.* 

*  3  Black.  Comm.  117.  ^  See  also  lib.  i.  ch.  i.  %  a,  fol.  i  b. 

'  The  expretiion  actio  personalui  it  nted  by  the  Roman  jorittt  at  equiyalent  to  ctetio 
in  personaiHf  but  the  term  actio  realit  it  not  foand  in  the  bookt  competing  the  Corput 
Jurit  Ciyilit ;  Savigny,  Syttem  det  heutigen  Romiichen  Rechtt,  v.  §  306,  n.  (^). 
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fication  as  they  bore  in  the  legal  system  of  their  origin.  It 
followed  that  the  English  real  and  personal  actions  did  not  corre- 
spond with  the  Roman  actianes  in  rem  vel  in  personam.  It  is  worth 
while  to  note  the  difference. 

In  Roman  law  the  principal  division  of  actions  is  said  to  be  into 
actions  in  rem  and  actions  in  personam^.  Of  this  classification 
various  explanations  (*  full  of  most  excellent  differences  *)  have  been 
given  '.  The  ingenuity  of  commentators  has  been  chiefly  exercised 
over  the  actio  in  rem ;  for  the  actio  in  personam  is  not  found  to  be  the 
subject  of  controversy.  An  actio  in  personam  was  the  remedy  which 
gave  effect  to  an  oUigatio.  This  action  therefore  was  founded  upon 
a  claim  to  some  act  or  forbearance  on  the  part  of  the  defendant 
personally;  it  put  in  issue  the  question,  whether  the  defendant  was 
bound  in  law  to  the  plaintiff  by  the  link  oisjiobligatioy  that  is  to  say, 
whether  the  defendant  was  subject  to  a  personal  duty  arising  from 
contract  or  quasi  ex  contractu^  or  &om  delict  or  quasi  ex  delicto^  to  make 
his  conduct  conform  in  some  particular  to  the  plaintiff's  satisfaction  \ 
In  other  words,  actio  in  personam  was  an  action  against  a  particular 
person  to  enforce  the  plaintiff's  right  to  an  act  or  forbearance  on 
the  part  of  the  defendant.  When  we  attempt  to  define  an  actio  in 
rem,  the  matter  is  complicated  by  the  fact  that  the  Roman  jurists 
used  the  expression  in  rem  in  two  senses ;  either  as  meaning  *  against 
a  thing'  or  as  meaning  *  generally '  or  *  impersonally*.'  The  expres- 
sion actio  in  rem  may  therefore  be  translated  either  impersonal 
action '  or  '  action  against  a  thing  ^'  Actio  in  rem,  as  meaning  an 
impersonal  action,  appears  to  be  an  action  which  is  not  based  on  a 
mere  claim  against  the  defendant  personally ;  which  does  not  raise 
the  question  of  the  existence  of  an  obligatio  between  plaintiff  and 
defendant,  and  therefore  of  a  personal  duty  of  action  or  forbearance 
on  the  defendant's  part  for  the  plaintiff's  satisfaction  ®.  Actio  in  rem, 
as  meaning  an  action  against  a  thing,  appears  to  be  an  action  wherein 
the  plaintiff  claimed  some  corporeal  thing  as  his  own,  or  made  a 
direct  claim  to  one  of  those  rights  (other  than  obligatio)  which  the 
Roman  jurists  called  res  incorporates ;  such  were  ustirfructus,  sertitudes, 
iereditas'^.  If  we  prefer  to  place  the  claim  of  ownership  along  with 
the  other  claims  of  right  and  to  use  the  word  things  as  meaning 

*  Inst.  IV.  vi.  I ;  Savigny,  System,  $  ao6. 

*  See  SftYigny,  System  des  hentigen  Romischen  Bechts,  t.  §§  206-209;  Windscheid, 
Die  Actio  des  Bdmischen  Givilrecfats,  1 856 ;  Ortoljm,  Explication  historiqne  des  Institutes, 
§§  X952  et  seq.,  vol.  iii.  p.  538,  loth  ed.,  1876;  Vangerow,  Lehrbuch  der  Pandekten, 
§  113,  p.  167^  7tli  ed.,  1876;  Windscheid,  Lehrbuch  des  Pandektenrechts,  §§  40,  45, 
pp.  97,  108,  5th  ed.,  1882. 

'  Savigny.  System,  v.  §§  206,  207 ;  Windscheid,  Die  Actio,  ko^  v.  14,  16. 

*  See  Savigny,  System,  v.  $  208,  in.  (a) ;  Windscheid,  Die  Actio,  &a,  8,  9,  n.  (2),  12  ; 
Ortolan,  Explication,  &c.,  $  1966. 

»  See  Windscheid,  Die  Actio,  Ac.,  11-13.  •  lb.,  14,  16. 

'  Gai.  n.  14;  IV.  3 ;  Inst.  II.  ii ;  IV.  vi.  i,  a ;  Savigny,  System,  v.  §  209. 

VOL.  rv.  E  O 
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corporeal  things  regarded  as  the  object  of  rights,  we  may  perhaps 
venture  to  define  actio  in  rem  in  the  latter  sense  as  an  action  wherein 

>  the  plaintiff  does  not  allege  the  existence  of  an  obligatio  between 
himself  and  the  defendant,  and  the  consequent  personal  liability  of 
the  defendant  to  do  or  forbear  something  for  his  satisfaction,  but 
puts  in  issue  the  question  whether  he  himself  is  invested  with  a  right 
availing  directly  against  some  thing  without  the  intervention  of  any 

.  other  person's  action,  and  correlative  to  a  duty  of  forbearance  imposed 
on  all  the  world.  If  we  adopt  the  foregoing  explanation,  we  shall 
find  that  acliones  in  rem^  meaning  impersonal  actions,  include  actiones 
in  rem,  meaning  actions  against  a  thing  ^  There  were  however  in 
Roman  law  certain  actions  said  to  be  in  rem  which  were  not  actions 
against  a  thing.  These  were  the  actiones  jpraejudiciales.  In  Justinian's 
time  these  proceedings  appear  to  have  been  brought  to  obtain  a 
judicial  declaration  of  right  upon  a  question  of  status ;  in  earlier 
times  they  might  also  be  brought  to  have  the  existence  of  certain 
facts  judicially  established  \  The  actiones  praejudiciales  have  been 
the  chief  obstacle  in  the  way  of  those  who  have  attempted  to  explain 
the  principal  Roman  classification  of  actions.  Savigny  derives  the 
classification  of  actiones  praejudiciales  as  in  rem  from  the  fact  that 
under  the  earlier  Roman  law  questions  of  status  might  be  decided 
by  proceedings  in  the  form  of  a  rei  vindication  which  was  another 
term  for  actio  in  rem  (meaning  against  a  thing)  ^  Windscheid  classes 
these  actions  as  impersonal,  because  they  are  not  brought  to  give 
effect  to  a  claim  against  the  defendant  personally  ^.  As  regards  the 
importation  of  the  term  actio  in  rem  into  English  law,  the  actiones 

.  praejudiciales  may  be  disregarded ;  for  when  Bracton  borrowed  the 
term  actio  in  rem  from  Roman  law  he  took  it  in  the  sense  of '  action 
against  a  thing  '.' 

Before  proceeding  to  English  law  however,  we  may  remark 
further  that,  although  actiones  in  rem  vel  in  personam  were  known  to 
the  Roman  law  in  the  early  times  of  procedure  per  legis  actiones,  the 
division  of  actions  into  two  kinds,  those  in  personam  and  those  in 
rem,  appears  to  have  been  made  by  the  jurists  of  the  period  of  pro- 
cedure per  formulas  *.  At  that  time  it  corresponded  to  a  difference 
observed  in  framing  a  formula  in  jus  concepta ;  that  is  to  say,  the 
formula  in  an  action  Ibioi^fhb  under  the  civil  law  as  opposed  to  the 
equity  of  the  prsetor'^.  This  difference  appeared  in  that  part  of 
the  formula  called  the  intentio,  which  stated  the  right  claimed.    In 

^  Windflcheid,  Die  Actio,  Ac.,  i6 ;  Lehrbuch  des  Pandektenreohts,  $  45  (a). 
'  See  Savigny,  Syttem,  y.  §  207  ;  Windscheid,  Die  Actio,  Ac.,  16-18. 

*  SftTiffny,  System,  y.  §  207. 

*  Lehrbnch  des  Pandektenreohts,  $  45  (3). 

■  See  Bracton,  lib.  iii.  cap.  iii.  par.  3,  fol.  J  02  a. 

*  See  Sayigny,  System,  y.  $f  206  n.  (a),  209.  ^  Ortolan,  Explication,  &e.,  $  1955. 
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the  actio  in  personam  the  inteniio  was  framed  so  as  to  put  in  issue 
the  question  whether  the  defendant  was  bound  to  the  plaintiff  by  an 
obligation  that  is,  whether  he  was  bound  to  do  or  forbear  something 
for  the  plaintiff's  satisfaction.  In  the  actio  in  rem  the  intentio  was 
framed  impersonally ;  it  made  np  mention  of  the  defendant,  and  did 
not  suggest  any  personal  duty  of  action  or  forbearance  on  his  part, 
but  merely  raised  the  question  whether  the  plaintiff  was  owner  of 
so;tne  corporeal  thing  or  was  entitled  to  one  of  those  rights  (other 
than  an  obligatio)  called  incorporeal  things.  It  is  also  worthy  of 
remark  that  in  that  part  of  a  formula  called  the  condemnafio^  which 
indicated  the  judgment  to  be  pronounced,  it  was  always  prescribed 
that  judgment  against  the  defendant  should  take  the  form  of  judg- 
ment for  the  payment  of  a  sum  of  money  ^.  It  is  true  that  in  an 
action  in  rent  this  form  of  judgment  appears  to  have  been  used  as 
the  means  of  indirectly  securing  restitution  of  the  thing  or  specific 
enforcement  of  the  right  claimed*.  Nevertheless  the  foregoing 
details  with  regard  to  the  formulary  system  of  procedure,  point  to 
the  conclusion  that  the  authors  of  the  principal  Roman  division  of 
actions  did  not  take  the  relief  afforded  by  process  of  execution  as 
the  test  whereby  to  recognize  the  nature  of  an  action  juris  civilis. 
They  did  not  distinguish  such  actions  as  being  in  rem  or  in  personam 
according  to  the  result  of  the  inquiry,  whether  the  relief  to  be 
obtained  therein  were  restitution  on  the  one  hand,  or  compensation 
only  on  the  other  ^ :  but  they  classified  them  according  to  the  nature 
of  the  right  therein  asserted  by  the  plaintiff  and  judicially  declared 
to  be  valid  by  judgment  in  his  favour  ^  The  actions  given  by  the 
equity  of  the  prsetor  were  also  classified  as  in  rem  or  in  personam  upon 
the  same  ground^.  Here  lies  the  root  of  the  difference  between  the 
division  of  actions  made  in  Roman  law  and  that  which  obtained  in 
our  own  system.  For,  as  the  Roman  jurists  distinguished  actions 
according  to  the  nature  of  the  right  thereby  asserted,  apart  from  the 
question  of  the  possibility  of  the  specific  enforcement  thereof,  they 
had  no  reason^  in  determining  the  nature  of  an  action  to  establish  a 
claim  of  ownership  over  some  corporeal  thing,  to  have  regard  to 
any  physical  difference  in  the  things,  which  may  be  the  objects  of 
ownership.  Land  might  be  the  object  oi  dominium  ex  jure  quiritium 
as  well  as  a  slave,  an  ox,  a  horse  or  an  ass  ®.  The  same  right  of 
ownership  was  asserted,  whether  a  man  claimed  a  piece  of  land,  a 

^  GTfti.  IT. .§  48:  'Omnium  autem  fonnxilarum  qoAe  condemnationem  habent  ad 
pecuniariam  aMtimationem  condemnaiio  nnnc  concepta  est.  Itaque  etsi  corpus  aliquod 
petamni,  relnt  fandom,  hominem,  veatem,  auram,  argentom,  judex  non  ipsnm  rem  oon- 
denmat  eum  cum  quo  actum  Mi,  ncut  olim  fieri  solebat,  sed  aeitimata  re  peouniam 
eum  oondemnat.' 

*  See  Savignj,  System,  vi.  %  287  ;  Ortolan^  Ezpliaation,  &c,  %  1937. 

'  See  Holland,  Jurisprudence,  p.  343.  *  See  Savignj,  System,  yi«  \  387. 

*  Ortolan,  Explication,  &c.,  %  1959.  *  Gai.  II.  §$  15-35,  40*43 ;  Ulp.  Frag.  xix. 
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slave,  or  a  flock  of  sheep  as  his  own.  Accordingly,  from  the  earliest 
times  of  Roman  law  an  actio  in  rem  was  applicable  to  the  assertion 
of  a  claim  of  ownership  over  a  moveable  as  weU  as  over  an  immove- 
able corporeal  thing  ^.  The  fact  that  land  is  immoveable  and  in- 
destructible, while  slaves  and  cattle  are  moveable  and  destructible, 
made  no  difference  in  the  legal  nature  of  the  action  which  protected 
the  owner's  right '. 

Let  us  now  turn  to  English  law.  Here  we  find  the  classification 
of  actions  to  be  founded  on  the  following  distinction: — In  some 
proceedings  the  restitution  of  a  thing  claimed,  the  specific  enforce- 
ment of  a  right  violated,  may  be  directly  effected  by  the  strong 
hand  of  the  law,  that  is  to  say,  by  process  of  execution  dealing 
directly  with  the  thing,  which  is  the  object  of  the  right  infringed. 
In  other  proceedings  all  that  can  be  obtained  is  pecuniary  com- 
pensation for  a  violation  of  right;  what  the  English  law  calls 
damages  *.  It  is  accordingly  laid  down  by  Lord  Coke  that  every 
action,  wherein  damages  only  are  recovered  by  the  plaintiff,  is  in 
law  taken  for  an  action  personal  ^.  The  mark  of  a  real  action  is 
that  therein  process  of  execution  might  issue  against  the  thing, 
which  is  the  object  of  the  right  claimed.  The  thing  itself  was 
taken  into  the  strong  hand  of  the  law  and  disposed  of  according  to 
the  judgment  pronounced  in  the  action.  Thus  a  real  action  was  a 
remedy  wherein  restitution  or  specific  enforcement  of  right  might 
be  directly  obtained.  Mixed  actions  partook  of  the  nature  both  of 
real  and  personal  actions;  that  is  to  say,  they  were  brought  to 
obtain  damages  from  the  defendant  personally  as  well  as  the 
restitution  of  some  thing  or  the  specific  enforcement  of  some  right 
by  process  issuing  directly  against  the  object  of  the  right. 

Now  this  view  of  the  classification  of  actions  is  quite  different 
from  the  Roman.  ^  It  does  not  put  forward  the  nature  of  the  right 
asserted  in  an  action  as  the  test  of  the  nature  of  the  action ;  but  it 
distinguishes  actions  according  to  the  process  of  execution  obtained 
therein.  Let  us  see  how  Bracton,  in  applying  the  Roman  terms 
actio  in  rem^  actio  in  personam  to  English  law,  distorted  their  mean- 
ing, and  used  them  in  such  a  sense  that  the  terms  real  BJnd  personal, 
as  applied  to  actions  and  things  in  English  law,  have  ever  since 
been  current  with  the  notion  of  compensation  attached  to  the  one, 
and  of  specific  restitution  to  the  other. 

Bracton,  having  classified  actions  as  real,  personal,  or  mixed  ^, 
defines  personal  actions  as  those  which  lie  against  any  one  on  the 
ground  of  contract  vel  quasi,  or  wrong  vel  qvasi,  when  one  is 
bound  to  give  or  to  do  something  *.    He  then  proceeds : 

»  Gai.  IV.  $$  3,  i6,  17,  48.  »  Cf.  Williamf  on  Real  Property,  i. 

■  See  a  Black.  Comm.  438.  *  Co.  litt.  288  a.  *  Lib.  iii.  c.  iii.  $  i,  fol.  loi  b. 

•  Lib.  iii.  0.  iii.  $  2,  fol.  102  a. 
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'  Actiones  vero  in  rem  sunt,  quae  dantur  contra  possidentem,  qui 
nomine  proprio  possideat  ex  quacunque  causa,  et  non  alieno,  quia 
babet  rem,  vel  possidet  quod  restituere  possit,  vel  dominum  nomi- 
nare:  ut  si  quis  petat  ab  alio  rem  certam,  fundum  aliquem,  vel 
terram,  et  se  contendat  habere  jus  et  inde  esse  dominum  et  perse- 
quatur  rem  illam,  et  non  ejus  precium,  nee  ejus  aestimationem,  neo 
tantumdem  quod  sit  ejusdem  generis,  et  sic  res  corporalis  immobilis, 
quae  petitur  ex  quacunque  causa  versus  aliquem,  qui  nullo  jure 
personali  obligatus  est.  Et  per  hoc  quod  petens  rem  petitam 
intendens  esse  suam,  actionem  instituerit  veraus  tenentem,  et  tenens 
negaverit,  in  rem  erit  actio,  sive  placitum,  et  hoc  sive  proprio 
nomine  petat,  sive  ratione  rei,  quam  ipse  possidet,  sicut  viri  reli- 
giosi  vel  rectores  nomine  ecclesiarum  suarum,  vel  alii  nomine 
alicujus  universitatis  sicut  in  rem  communem,  et  hoc  etiam  sive 
principaliter  petat  ipsam  rem,  sive  jus  quod  rei  adhaereat  sive 
tenemento,  et  quod  a  tenemento  separari  non  possit,  ut  si  quis  petat 
advocationem  alicujus  ecclesiae,  vel  communiam  pasturae,  vel  quod 
liceat  ei  ire,  vel  agere,  vel  quid  tale  quod  consistit  in  jure,  in  rem 
erit  placitum,  sive  actio;  quia  hujusmodi  jura  omnia  sunt  res 
incorporales,  et  quasi  possidentur,  et  insunt  corporibus,  et  acquiri 
non  possunt  nee  retineri  sine  corporibus  quibus  insunt,  nee  haoeri 
aliquando  sine  corporibus  ad  quae  pertineant  ^.  Dictum  est  supra, 
si  res  sit  immobilis  quae  petitur,  nunc  cum  sit  res  mobilis  quae 
petatur,  sicut  leo,  bos,  vel  asinus,  vestimentum,  vel  aliud  quod 
consistit  in  pondere  vel  mensura.  Videtur  prima  facie  quod  actio 
sive  placitum  esse  debeat  tam  in  rem,  quam  in  personam,  eo  quod 
certa  res  petitur,  et  quod  possidens  tenetur  restituere  rem  petitam, 
sed  revera  erit  in  personam  tantum,  quia  ille  a  quo  res  petitur,  non 
tenetur  precise  ad  rem  restituendam,  sed  sub  disjunctione,  vel  ad 
rem,  vel  ad  precium,  et  solvendo  tantum  precium  Uberatur,  sive  res 
appareat,  sive  non.     Et  ideo  si  quis  rem  mobilem  vendicaverit  ex 

auacunque  causa  ablatam,  vel  commodatam,  debet  in  actione  sua 
efinire  precium  et  sic  proponere  actionem  suam.  Ego  talis  peto, 
quod  talis  restituat  mihi  talem  rem  talis  precii :  vel  conqueror  quod 
talis  mihi  injuste  detinet  vel  robbavit  talem  rem  tanti  precii, 
alioquin  non  valebit  rei  mobilis  vindicatio,  precio  non  apposito. 
Idem  erit  si.  res  mobiles  petantur,  quae  consistunt  in  pondere, 
numero  vel  mensura,  sicut  massa,  pecunia  vel  triticum,  vel  aliae 
quae  in  liquido  consistunt,  sicut  vinum  et  oleum,  quo  casu,  si 
hujusmodi  res  petantur,  sufficit  si  implacitatus  tantumdem  restituat 
quod  sit  ejusdem  ponderis,  numeri,  generis  et  mensurae,  et  undo, 
quia  non  compellitur  praecise  ad  rem  quae  petitur,  erit  actio  in 
ipsam  personam,  cum  implacitatus  per  solutionem  tantumdem  possit 
hberari  ^.* 

Bracton,  lib.  iii.  cap.  xii.  §  6,  fol.  114b:  *Item  actio  civilis  cum 
aliquando  triplex  sit,  et  quasi  mixta,  scilicet  personalis,  poenalis  et 
rei  persecutoria,  sicut  de  restitutione  spoliatorum,  quod  res  corporalis 
et  immobilis  restituatur  spoliato,  vel  quod  res  incorporalis,  sicut  jus 

'  Bracton,  lib.  iii.  cap.  iii.  par.  iii,  fol.  loa  a.  '  Lib.  iii.  cap.  iii.  par.  iv,  fol.  loa  b. 
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aliquod,  in  debitum  statum  reformetur.  Sicut  dici  poterit  de 
servitutibus,  ut  de  jure  eundi,  agendi,  et  de  jure  pascendi  in  fundo 
alieno,  et  hujusmodi :  bene  poterunt  haec  omnia  unica  actione  ter- 
minari,  sicut  per  assisam  novae  disseysinae,  secundum  diversus 
species  disseysinarum.  Personalis  enim  est  quia  tantum  datur 
spoliato,  et  competit  contra  spoliatorem  in  eo,  quod  poenalis  est. 
Est  etiam  poenalis  propter  delictum,  quia  injuste  et  sine  judicio,  et 
quandoque  persequitur  spoliatorem,  si  spoliator  superstes  sit,  et  in 
eo  quod  poenalis  est  extinguitur  per  mortem  utriusque  vel  alterius 
ipsorum.  ^i  etiam  restitutoria  tantum  aliquando,  et  non  poenalis, 
quantum  ad  eos  qui  immunes  sunt  a  delicto  disseysinae,  quia  poenam 
sentire  non  debet,  qui  immums  est  a  culpa,  secundum  quod  inferius 
dicetur  de  assisa  novae  disseysinae/ 

It  is  true  that  Bracton  in  one  or  two  other  passages  makes  use 
of  the  terms  in  rem^  in  personam  in  a  sense  more  in  accordance  with 
the  meaning  attached  to  them  in  Roman  law^.  But  we  are  not 
concerned  with  this,  for  the  notions  expressed  in  the  passages 
quoted  are  those  which  prevailed;  and  Bracton's  classification  of 
actions  according  to  the  nature,  not  of  the  right  asserted  but  of  the 
relief  afforded  therein,  remained  embedded  in  our  law.  The  test  he 
put  forward,  viz.  whether  the  relief  afforded  in  the  action  were 
specific  restitution  or  compensation,  was  that  which  was  adopted ; 
and  the  Roman  view  that  the  nature  of  actions  depends  upon  the 
nature  of  the  rights  asserted  therein,  was  not  applied  in  English 
law.  Thus  we  may  observe  that  in  the  passages  which  have  been 
already  cited  from  Britton  and  Littleton^  the  same  test  of  the 
nature  of  an  action  is  taken.  In  Britton  the  division  of  actions 
according  to  the  nature  of  the  process  of  execution  to  be  obtained 
therein  is  strongly  emphasised.  Littleton  marks  clearly  the  dis- 
tinction taken  between  restitution  and  compensation. 

The  direct  process  of  execution,  which  might  issue  against  the 
thing  (that  is,  the  corporeal  or  incorporeal  hereditament)  claimed 
in  a  real  or  mixed  action,  appeai*s  clearly  in  Glanvil,  although  the 
distinction  between  actions  in  rem  and  in  personam  is  not  taken  in 
that  treatise.  Thus  if  a  tenant  made  default  in  appearing  to  the 
third  summons  made  in  an  action  commenced  by  a  writ  of  right  in 
the  King  s  Court,  the  tenement  was  to  be  seised  into  the  King  s 
hand  and  there  to  remain  for  fifteen  days.  If  the  tenant  did  not 
appear  within  those  fifteen  days,  seisin  was  to  be  adjudged  to  the 
demandant,  and  the  tenant  would  have  no  remedy  except  by  writ 
of  right  with  respect  to  the  jm  proprielaiis  *.  So  also  the  tenement 
was  to  be  seised  into  the  King's  hand,  if  a  tenant,  who  had  essoined 
himself  three  times,  neither  came  nor  sent  a  sufficient  substitute  to 

>  Bracton,  lib.  iii.  cap.  iii.  f  §  3,  5,  7,  fol.  102  a,  b,  103  a. 

*  Ante,  p.  394.  *  Glanvil,  lib.  i  cap.  vii. 


o  ct,  1888.]    The  terms  Real  and  Personal  in  English  Law.     40 1 

answer  for  him  on  the  fourth  day  ^;  on  the  non-appearance  of  the 
tenant  when  a  day  had  been  given  him  ^ ;  and  on  the  non-appear- 
ance to  the  third  summons  of  a  tenant  who  had  found  pledges  ^, 
We  also  find  the  writs  commanding  the  sheriff  to  put  the  demandant 
in  possession  of  the  land  claimed  on  the  tenant's  making  default  ^ 
after  trial  by  battle  *,  after  judgment  by  the  grand  assise  *,  or  after 
an  assise  of  mort  d'ancestor  '^.  Again,  in  actions  claiming  an  ad- 
vowson,  the  presentation  to  the  church  or  the  advowson  itself  was 
to  be  seised  into  the  King^s  hand  on  the  final  default  of  the  patron 
in  possession  ^.  Similar  direct  process  of  execution  appears  in  the 
case  of  an  assise  of  novel  disseisin  ®. 

The  process  in  personal  actions  was  widely  different.  With  the 
single  exception  of  proceedings  in  replevin,  mesne  process  in  per- 
sonal actions  was  directed  entirely  against  the  defendant  personally, 
with  the  object  of  compelling  him  to  appear  and  answer  the  plaintiffs 
claim.  Thus  the  defendant  might  be  attached  by  gage  and  pledges 
to  appear  in  a  personal  action,  and  then  distrained  by  all  his  lands 
and  chattels  continually  until  he  appeared  ;  he  might  moreover  be 
arrested  in  trespass  vi  et  armis  at  common  law ;  and  in  actions  of 
account,  debt,  detinue  and  on  the  case  by  statute.  But  before  the 
year  1832'^,  the  plaintiff  in  a  personal  action  could  never  obtain 
final  judgment  against  the  defendant  in  default  of  appearance.  If 
the  defendant  absconded,  the  plaintiff's  only  remedy  was  to  proceed 
against  him  by  distress  infinite  to  compel  his  appearance,  or  to 
pursue  him  to  outlawry  in  actions  wherein  his  person  might  be 
arrested  ^^ 

In  English  law  tJien  a  real  action  is  essentially  an  action 
for  restitution — an  action,  wherein  a  right  might  be  specifically 
enforced  by  process  of  execution  in  rem  (meaning  *  against  a 
thing').  Incidentally,  however,  as  we  have  seen  from  Bracton, 
a  real  action  becomes  an  action  to  recover  possession  of  land, 
or  for  the  specific  enforcement  of  a  right  exercisable  over  or 
in  respect  of  land.  The  reason  given  for  this  appears  to  be 
that,  if  a  man  sued  for  the  recovery  of  land,  he  might  obtain 
restitution  of  the  very  thing  he  claimed ;  but  if  be  sued  for  the 
recovery  of  moveable  goods,  he  could  not  enforce  restitution  by 
any  process  of  law,  as  the  defendant  might  absolve  himself  by 

>  Glanvil,  I.  xii.  xiiL  •  lb.,  I.  xxi.  •  lb.,  I.  xxxi. 

•  lb.,  L  xvi,  xvii  •  lb.,  II.  iii,  ir.        *  lb.,  II.  »x,  xx.         '  lb.,  XIIL  7-9. 

•  lb.,  IV.  iii-vi,  ix.  »  lb.,  Xin.  xxxii-xxxix, 
»•  See  Stat,  a  WilL  IV.  c.  39,  $  16. 

^  Bnoton,  fol.  439b-44i  a ;  Britton,  lib.  i.  ch.  xxvii  $$  1--5,  la,  fol.  49b-5i  a,  5a  b ; 
Hneh,  L.  ch.  xxvi;  3  Black.  Comm.  aSo,  281;  I  Tidd*B  Practice,  109-iia,  128-130, 
9th  cd. 
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paying  the  value  of  the  goods  in  money '.  It  may  be  interesting 
to  inquire  how  far  this  reason  holds  good.  Let  us  examine  the 
actions  classed  as  personal.  We  find  first  that  all  actions  founded 
on  a  trespass  in  the  wide  sense  of  a  violation  of  right,  whether  by 
breach  of  contract  or  independently  of  contract,  are  said  to  sound 
only  in  damages  or  result  in  pecuniary  compensation  to  the  injured 
party  ^.  Such  actions  are  properly  described  as  personal,  according 
to  the  Boman  as  well  as  the  English  notion  of  a  personal  action. 
For  they  are  founded  on  a  personal  duty  of  the  defendant  arising 
from  contract  or  tort  to  make  some  satisfaction  to  the  plaintiff,  and 
are  brought  to  obtain  compensation  only.  There  were  however 
three  actions  given  by  the  common  law  which  appear  to  be  brought 
to  obtain  restitution  leather  than  compensation  and  are  yet  called 
personal.  These  are  debt  to  recover  a  specific  sum  of  money  due, 
detinue  to  recover  a  chattel  unlawfully  detained,  and  replevin, 
whereby  chattels  unlawfully  taken  might  be  recovered.  As  to 
debt,  the  original  writ  given  in  Glanvil  is  in  exactly  the  same 
form  as  the  writ  of  right  in  the  King's  Court :  '  Rex  vicecomiti 
salutem:  Praecipe  N.  quod  juste  et  sine  dilatione  reddat  R.  centum 
marcas,  quas  ei  debet,  ut  dicit,  et  unde  queritur  quod  ipse  ei  injuste 
deforciat.  £t  nisi  fecerit,  summone  eum,'  &c.^  And  it  appears 
that  in  Glanvil's  time  a  writ  for  unlawfully  detaining  a  chattel  lent 
for  use  would  have  been  in  the  same  form  ^.  The  origin  of  the  later 
law  however  appears  in  Glanvil ;  for  it  is  laid  down  that  when  a 
chattel  has  been  lent  for  use,  and  the  loan  has  come  to  an  end,  the 
borrower  is  bound  to  restore  the  chattel,  if  it  be  in  existence,  in  as 
good  a  condition  as  he  received  it ;  and  if  the  chattel  has  perished 
or  been  lost  while  in  the  borrower's  custody,  at  all  events  he  will 
be  bound  to  pay  the  reasonable  value  thereof^.  Thus  the  physical 
difference  between  immoveable  and  indestructible  land  and  perish- 
able goods  appears  to  have  prompted  the  rule  laid  down  in  Bracton's 
time,  that  in  actions  for  the  recovery  of  moveable  chattels,  the  plain- 
tiff was  bound  to  name  the  value  of  the  goods  sued  for,  on  payment 
of  which  the  defendant  would  be  absolved  ^.  Bracton,  accordingly, 
distinguishing  compensation  from  restitution,  classes  actions  for  the 
recovery  of  goods  as  personal.  As  we  have  seen,  he  classes  as  per- 
sonal upon  the  same  ground  actions  for  the  recovery  of  chattels, 
wherein  the  defendant  might  be  absolved  by  rendering  the  quan- 
tity demanded  of  articles  of  the  same  kind  as  those  sued  for ;  as  in 
the  case  of  an  action  for  a  certain  sum  of  money  '^.    The  established 

^  See  ante,  p.  399.  *  Bao.  Abr.  tit.  Damages,  Trespass. 

'  GlanvU,  lib.  x.  cap.  2.  •  lb.,  cap.  13.  'lb. 

*  See  ante,  p.  399.  ^  See  ante,  p.  399. 
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form  of  the  writ  of  debt,  which  we  find  in  Latin  in  the  Register^, 
and  in  English  in  Blackstone^,  differs  slightly  from  that  given  in 
GlanviL  Instead  of  'centum  marcas,  quas  ei  debet,  ut  dicit,  et 
unde  queritur  quod  ipse  ei  deforciat/  we  have  *  centum  solidos,  quos 
ei  debet  et  injuste  detinet.'  In  the  Register  debt  and  detinue  appear 
as  different  forms  of  the  same  action,  and  it  is  laid  down  that  in  a 
writ  for  chattels  it  is  never  said  *  quae  ei  debet '  but  only  *  quae  ei 
injuste  detinet' :  whilst  in  a  writ  in  the  King's  Court  for  a  debt  it 
is  said  ^  quos  vel  quas  ei  debet  et  injuste  detinet.'  If  debt  were 
brought  by  or  against  a  person  not  a  party  to  the  contract,  as  an 
executor  or  administrator,  the  writ  ran  '  quos  vel  quas  ei  injuste 
detinet '  without  the  '  debet.'  We  also  observe  that  in  all  the  writs 
for  chattels  given  in  the  Register  a  pecuniary  value  is  set  upon  the 
articles  sued  for  \  It  was  moreover  established  that  in  actions  for 
the  recovery  of  chattels,  whether  in  debt  or  detinue,  judgment 
should  be  conditional,  viz.  that  the  plaintiff  should  recover  the 
chattels  sued  for,  or  their  value,  if  they  could  not  be  had  ^.  In  debt, 
to  recover  a  sum  of  money  the  established  form  of  judgment  was 
that  the  plaintiff  should  recover  his  debt  together  with  his  damages 
and  costs  ^.  As  the  essence  of  the  recovery  of  a  debt  is  in  the 
recovery  of  the  amount  due,  and  not  in  the  specific  restitution  of 
certain  coins,  the  action  of  debt,  according  to  the  test  applied  in 
English  law,  appears  rightly  placed  in  the  class  of  personal 
actions.  Tried  by  the  same  test,  detinue  is  also  properly 
described  as  a  personal  action;  for  damages  only  could  be  re- 
covered with  certainty  therein.  We  may  here  take  the  law 
from  Blackstone : 

'  In  detinue  after  judgment,  the  plaintiff  shall  have  a  distringas  to 
compel  the  defendant  to  deliver  the  goods,  by  repeated  distresses  of 
his  chattels  ;  or  else  a  scire  facias  against  any  third  person  in  whose 
hands  they  may  happen  to  be,  to  show  cause  why  they  should  not 
be  delivered :  and  if  the  defendant  still  continues  obstinate,  then  (if 
the  judgment  hath  been  by  default  or  on  demurrer)  the  sheriff  shall 
summon  an  inquest  to  ascertain  the  value  of  the  goods,  and  the 
plaintiff's  damages,  which  (being  either  so  assessed,  or  by  the  verdict 
in  case  of  an  issue)  shall  be  levied  on  the  person  or  goods  of  the 
defendant.  So  that,  after  all,  in  replevin  and  detinue  (the  onl^ 
actions  for  recovering  the  specific  possession  of  personal  chattels)  if 
the  wrongdoer  be  very  perverse,  he  cannot  be  compelled  to  a  resti- 
tution of  the  identical  thing  taken  or  detained  ;  but  he  still  has  his 
election,  to  deliver  the  goo(&,  or  their  value :  an  imperfection  in  the 
law,  that  results  from  the  nature  of  personal  property,  which  is 

^  Reg.  139  b.  *  3  Black.  Comm.  Appendix,  No.  III. 

'  Beg.  139 ;  see  Tidd*s  Pnctical  Forms,  ao. 

*  See  Com.  Dig.  tit.  Pleader,  a  W.  53,  a  X.  la  ;  Tidd's  Praotical  Forms,  340. 

*  Tidd's  Practice,  931,  9th  ed. ;  Tidd's  Practical  Forms,  338. 
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easily  concealed  or  conveyed  out  of  the  reach  of  justice  and  not 
always  amenable  to  the  magistrate  ^.' 

We  now  come  to  consider  replevin.  This  is  certainly  a  difficult 
case.  The  action  of  replevin  is  purely  personal ;  for  it  is  brought 
to  recover  damages  for  unlawfully  taking  chattels  \  But  in  conse- 
quence of  the  writ  of  replevin  or  plaint  to  the  sheriff,  which  was 
the  first  step  in  the  action,  the  chattels  themselves  were  redelivered 
to  the  plaintiff  before  the  action  was  tried.  So  that  a  successful 
plaintiff  in  replevin  practically  obtains  restitution  as  well  as  com- 
pensation. But  when  we  come  to  examine  the  process  in  replevin, 
we  find  several  circumstances  to  distinguish  it  from  a  real  action. 
First,  replevin  is  entirely  founded  on  the  personal  trespass  of  un- 
lawfully taking  the  chattels  ^,  and  the  title  to  the  chattels  taken 
cannot  be  tried  thereby.  For  if  the  defendant  claimed  the  chattels 
taken  as  his  own,  that  put  an  end  to  the  sheriffs  jurisdiction  to 
cause  the  chattels  to  be  replevied,  i.  e.  to  be  restored  to  the  plaintiff 
on  his  giving  security  for  prosecuting  his  claim.  If  the  defendant 
made  a  claim  of  property,  the  plaintiff's  course  was  to  obtain  a  writ 
de  proprielaie  prohandn^  in  pursuance  of  which  the  sheriff  must  have 
proceeded  to  hold  an  inquest  upon  the  question  of  the  ownership  of 
the  goods.  If  by  the  sheriffs  inquest  the  defendant  were  found  to 
be  the  owner,  the  plaintiff  could  not  obtain  restitution  of  the 
chattels,  but  he  might  nevertheless  bring  detinue  againat  the 
defendant.  Secondly,  restitution  could  not  be  obtained  with 
certainty.  For  if  the  chattels  were  eloigned  or  carried  away  out  of 
the  sheriff  8  jurisdiction,  the  law  gave  no  further  process  against 
the  goods  themselves.  In  such  a  case  the  plaintiff's  only  remedy 
was  to  proceed  against  the  defendant  personally  by  causing  his 
goods  to  be  taken  in  withernam.  And  if  the  defendant  had  no 
goods  that  could  be  taken  in  withernam,  the  plaintiff's  only  course 
was  to  proceed  against  him  by  capias  and  process  of  outlawry*.  In 
replevin  therefore,  as  well  as  in  detinue,  the  difference  is  clearly 
marked  between  the  process  given  by  the  common  law  in  actions 
for  the  restitution  of  moveable  goods  and  the  process  in  actions 
for  the  recovery  of  land.  Chattels  could  be  recovered  with  no 
more  certainty  in  replevin  than  in  detinue ;  in  each  case  the  only 
sure  remedy  is  compensation,  for  chattels  may  always  perish  or  bo 
destroyed  or  removed  out  of  the  jurisdiction.  For  these  reasons 
and  on  account  of  the  absence  of  any  process  of  execution  by  which 
the  return  of  goods  could  be  absolutely  insured,  the  two  actions 
given  by  English  law,  in  which  the  restitution  of  chattels  might  be 

^  3  Black.  Comm.  413.  '  See  i  Tldd's  Pntctioe,  5,  9th  ed. 

'  !See  Mirror,  cop.  ii.  §  a6 ;  Eaton  v.  Southhy,  Willes  131,  134. 

*  F.  N.  B.  74  C.  I) ;  Gilbert  on  Diitren  and  iieplevio,  108,  no,  115,  4th  ed. 
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. C ; 

obtained,  were  classed  among  personal  actions ;  and,  according  to 
the  principles  which  determined  the  distinction  of  actions  made  in 
English  law^,  they  appear  to  have  been  rightly  so  classified. 

It  appears  then  that  in  English  law  actions  were  classified  as  real 
or  personal  upon  entirely  different  grounds  from  those  which  distin- 
guished the  Boman  actiones  in  rem  vel  in  personam.  In  English  law 
the  notions  associated  with  the  term  real  action  are  first,  that  of 
specific  restitution  to  be  enforced  by  process  against  the  very  thing 
demanded,  and  secondly,  that  of  the  recovery  of  land,  because  land 
only  was  specifically  recoverable.  With  personal  actions  in  English 
law  is  associated  the  idea  of  compensation  or  damages  to  be 
enforced  by  process  against  the  person  only.  Having  seen  then 
what  sense  the  terms  real  and  personal  convey  when  applied  to 
actions,  it  may  not  be  out  of  place  to  consider  their  meaning  as 
applied  to  property.  The  history  of  the  application  of  these  terms 
to  property  appears  to  be  this : — First,  actions  were  said  to  be  or  to 
sound  in  the  realty  or  in  thepersonaltif^  according  to  the  nature  of  the 
relief  afforded  therein.  Next,  the  terms  the  realty ^  the  personalty 
were  applied  to  the  things  recoverable  in  real  or  personal  actions 
respectively.  Such  things  were  then  distinguished  as  real  or  per- 
sonal things.  And  the  division  of  things  into  real  or  personal 
things  appears  to  coincide  exactly  with  the  classification  of  pro- 
perty as  real  or  personal.  In  support  of  this  the  following  autho- 
rities are  quoted. 

The  expressions  '  the  realty,  the  personalty '  occur  in  the  passage 
already  cited  from  Littleton  ^.  Coke  comments  thereon  ' : — *  Tenant 
for  life:  And  so  it  is  if  it  be  brought  against  tenant  for  years, 
because  it  agreeth  with  the  reason  of  Littleton,  viz.  that  the  place 
wasted  shall  be  recovered,  and  therefore  soundeth  in  the  realty. 
Also  in  the  personalty ^  because  treble  damages  shall  be  recovered^  which 
do  sound  in  the  personalty.' 

Litt,  sect.  5CX) :  '  Also,  if  a  man  sue  an  appeal  of  felony  of  the 
death  of  his  ancestor  against  another,  though  the  appellant  release  to 
the  defendant  all  manner  of  actions  real  and  personal,  this  shall  not 
aid  the  defendant,  for  that  this  appeal  is  not  an  action  real,  inasmuch 
as  the  appellant  shall  not  recover  any  realty  in  such  appeal .  .  .' 

Litt.,  sect.  503:  'Also  if  a  man  be  outlawed  in  an  action 
personall  by  processe  upon  the  originall  and  bringeth  a  writ  of 
errour,  if  he  at  whose  suit  he  was  outlawed  will  pleade  against 
him  a  release  of  all  manner  of  actions  personals,  this  seemeth  no 
plea ;  for  by  the  said  action  he  shall  recover  nothing  in  the  per* 
sonaltie,  but  only  to  reverse  the  outlawrie ;  but  a  release  of  the  writ 
of  error  is  a  good  plea.'  Coke  thereon  (Co.  Litt.  a88  b) ;  '  For  by 
the  said  action  he  shall  recover  nothing  in  the  personaltie.     Hereupon  is 

»  Sec  ante,  p.  398.  *  Sect.  49a,  ante,  p.  394.  »  Co.  Litt.  3S5  a. 
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to  be  observed  a  diversity,  when  by  the  writ  of  error  the  plaintiff 
shall  recover,  or  be  restored  to  any  personal  thing,  as  debt, 
damage,  or  the  like ;  for  then  by  the  reason  that  Littleton  here 
yeeldetb,  the  release  of  all  actions  personals  is  a  good  plea,  for 
that  the  plaintiff  is  to  recover,  or  to  be  restored  to  something  in  the 
personalty.  And  so  likewise  when  land  is  to  be  recovered,  or  to  be 
restored  in  a  writ  of  error,  a  release  of  all  actions  reals  is  a  good 
barre.  But  where  by  a  writ  of  error  the  plaintiff  shall  not  be 
restored  to  any  peraonall  or  real  thing,  then  a  release  of  all  actions 
real  or  personal!  is  no  barre,  and  therefore  Littleton  here  putteth 

his   case  with  great    caution/ 'And   so  note   that  an 

action  real  or  personal!  doth  imply  a  recovery  of  something  in  the 
realty  or  personalty,  or  a  restitution  to  the  same,  but  a  writ^ 
implyeth  neither  of  them,  which  is  worthy  of  observation  ^.' 

Littleton,  sections  496,497:  'Also,  in  such  case  where  a  man  mav 
enter  into  lands  or  tenements,  and  also  may  have  an  action  reall 
for  this,  which  is  given  by  the  law  against  the  tenant ;  if  in  this 
case  the  demandant  releaseth  to  the  tenant  all  manner  of  actions 
reals,  yet  this  shall  not  take  the  demandant  from  his  entrie,  but  the 
demandant  may  well  enter  notwithstanding  such  release,  for  that 
nothing  is  released  but  the  action,  &c.  Li  the  same  manner  is  it  of 
things  personal! ;  as  if  a  man  by  wrong  take  away  my  goods,  if  I 
release  to  liim  all  actions  personals,  yet  I  may  by  the  law  take  my 
goods  out  of  his  possession/ 

Co.  Litt.  118  b:  '  Goodg,  biens,  bona,  includes  all  chattels,  as  well 
real  as  personall.  ChatteU  is  a  French  word,  and  signifies  goods, 
wliich  by  a  word  of  art  we  call  catalla.  Now  goods,  or  chattels,  are 
either  personall  or  reall.  Personall,  as  horse  and  other  beasts, 
household  stuffe,  bowes,  weapons,  and  such  like,  called  personall, 
because  for  the  most  part  they  belong  to  the  person  of  a  man,  or 
else  for  that  they  are  to  be  recovered  by  personall  actions.  Reall, 
because  they  concern  the  reality  as  tearmos  for  years  of  lands  or 
tenements,  wardships,  the  interest  of  tenant  by  statute  staple,  by 
statute  merchant,  by  elegit^  and  such  like.' 

Co.  Litt.  19  b,  20  a:  ^ Tenement's^  lenementa.  This  is  the  only 
word  which  the  said  statute  of  W.  2,  that  created  estates  taile, 
useth  ;  and  it  indudeth,  not  only  all  coq>orate  inheritances,  which 
are  or  may  be  holden,  but  also  all  inheritances  issuing  out  of  any 
of  those  inheritances,  or  concerning,  or  annexed  to,  or  exercisable 
within  the  same,  though  they  lie  not  in  tenure,  therefore  all  these 
without  question  may  be  entailed.  As  rents,  estovers,  commons,  or 
other  profits  whatsoever  gi*anted  out  of  land ;  or  uses,  ofiices, 
dignities,  which  concern  lands  or  certaine  places,  may  be  entailed 
within  the  said  statute,  because  all  these  savour  01  the  realtie. 
But  if  the  grant  be  of  an  inheritance  merely  personal,  or  to  be 
exercised  about  chattels,  and  is  not  issuing  out  of  land,  nor  con- 
cerning any  land,  or  some  certaine  place,  such  inheritances  cannot 
be  entailed,  because  they  savour  nothing  of  the  realtie.'     In  two 

*  Sc,  of  error.  •  Co.  Litt.  289  ». 
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passages  ^  moreover  Lord  Coke  speaks  of  hereditaments  as  being 
real,  personal  or  mixed. 

It  appears  from  the  above  quotations  that  the  term  '  the  realty ' 
was  used  to  express  the  capability  of  restitution  in  the  abstract,  or 
else  to  denote  things  capable  of  restitution,  i.  e.  lands  and  tenements. 
And  it  is  worthy  of  note  that  chattels  real  are  chattel  interests  in 
land  capable  of  specific  restitution,  as  the  interests  of  tenants  by 
statute  merchant,  statute  staple  and  elegit,  who  were  said  to  hold  ui 
liberum  tenementum^  and  might  by  statute  have  an  assise,  if  ousted  \ 
or  of  tenants  for  years,  who  might  in  Lord  Coke's  time  recover  pos- 
session, if  ousted,  by  the  action  of  ejectment  ^.  Blackstone  in  effect 
defines  things  real  as  those  which  are  physically  immoveable,  and 
things  personal  as  those  which  are  physically  moveable^.  But  the 
authorities  cited  in  the  course  of  this  article  tend  rather  to  show 
that  things  real  are  things  recoverable  in  the  realty,  i.  e.  specifically 
by  process  of  execution  dealing  directly  with  the  object  of  the  right 
-^olated :  while  things  personal  are  things  recoverable  in  the  per- 
sonalty, i.  e.  by  action  and  process  of  execution  in  personam. 

If  the  explanation  stopped  here,  it  might  be  supposed  that  the 
classification  of  property  as  real  or  personal  coincided  with  the 
division  of  property  into  immoveable  or  moveable.  Unfortunately, 
in  modem  times  at  least,  the  matter  is  by  no  means  so  simple.  In 
the  early  days  of  the  common  law  it  was  otherwise.  Free 
tenements  were  then  well-nigh  the  only  things  specifically  recover- 
able in  the  King's  Court ;  all  that  could  be  included  in '  the  realty.' 
And,  as  we  have  seen,  the  physical  difference  between  immoveable 
land  or  tenements  and  moveable  articles  or  chattels  was  at  the 
bottom  of  Bracton's  test  for  the  classification  of  actions.  But  to 
the  physical  difference  between  tenements  and  chattels,  there  was 
added  the  distinction  in  the  mode  of  succession  after  death,  that  the 
former  descended  to  the  heir,  the  latter  passed  to  the  executor  ^. 
In  consequence  of  this,  the  notion  of  descent  to  the  heir  became 
associated  with  the  realty,  as  well  the  idea  of  specific  restitution : 
while  the  incident  of  passing  to  the  executor  became  a  characteristic 
of  the  personalty.  This  might  appear  to  emphasise,  not  to  obscure 
the  distinction  between  real  and  personal  things,  were  it  not  that 
certain  interests  in  land,  not  coinciding  with  the  idea  of  free 
tenements,  were  classed  with  chattels,  and  so  came  to  pass  to  a 
man's  executor  along  with  his  other  chattels.  Hence  it  comes  that 
we  have  chattels  real ;  interests  in  land,  specifically  recoverable, 
but  passing  to  the  executor,  not  to  the  heir ;  of  which  terms  of  years 

»  Co.  Litt.  1  b.  6  a.  *  Co.  Litt.  43  b. 

'  See  3  Black.  Comm.  199.  *  2  BIjm^.  Comm.  16. 

»  See  Glanvil,  lib.  vii.  cap.  iii.  5-8  r  Brmcton,  lib.  ii.  cap.  xxvi.  xxix,  fol.  60,  62  b. 
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are  now  the  most  important.  Further,  to  complicate  the  matter, 
there  may  be  a  thing  which  descends  to  the  heir,  a  hereditament, 
which  is  but  a  personal  thing,  as  being  recoverable  in  the  personalty- 
only.  In  Year  Book,  4  Edw.  IV.  83,  pi.  38,  an  annuity  granted  to 
a  prior  and  his  successors,  and  not  charged  on  any  land,  was 
described  as  a  personal  thing,  in  which  the  grantee  might  have  an 
inheritance.  So  that  if  one  would  endeavour  to  understand  ap- 
proximately the  classification  of  property  made  in  English  law>  he 
must  proceed  by  steps  such  as  are  indicated  in  the  following  table. 

Property  =  the  sum  of  the  tAinp^  a  man  has,  which  are  valuable  in 
money.  In  other  words,  all  the  rights  he  has,  which  are 
capable  of  being  exchanged  for  the  ownership  of  money  ^. 

Things  are 

(a)  corporeal,  i.  e.  tangible  objects,  as  land,  gold,  garments,  &c. 

(b)  incorporeal,  i.e.  intangible ;  legal  relations  and  rights,  as  an  ^.« 

inheritance,  advowsons,  obligations  and  rights  of  action  \  \^ 

Things  are  also  * 

(a)  real,  i.  e.  recoverable  in  the  realty  or  specifically,  as  lands 

and  tenements  descending  to  the  heir. 

(b)  personal,  i.  e.  recoverable  in  the  personalty.    Things  per- 

sonal are  chattels,  which  generally  go  to  the  executor  : 

but  there  are  things  personal  which  go  to  the  heir.  ' 

Chattels  are 

(a)  chattels  real,  or  chattel  interests  in  land ;  interests  in  land 
which  are  specifically  recoverable,  but  go  to  the  executor 
not  the  heir, 
(i)  chattels  personal. 
Chattels  personal  are 

(a)  tilings  in  possession  =  tangible  moveable  things,  of  which 

their  owner  has  actual  possession  and  enjoyment. 

(b)  things  in  action  =  things  to  recover  or  realize  which,  if 

wrongfully  withheld,  an  action  must  be  brought ;  things 
in  respect  of  which  a  man  has  no  actual  possession  or 
enjoyment,  but  a  mere  right  enforceable  by  action. 

Real  property  then  =  things  recoverable  specifically,  and  descend- 
ing to  the  heir 
=  real  hereditaments,  corporeal  or  incorporeaL 

Personal  property    s  things  recoverable  in  the  personaltv. 

s£  chattels,  real  as  well  as  personal,  including 
personal  hereditaments. 

T.  Cypbian  Williams. 

>  See  SftTignj,  Syitem  des  heutigen  rSmiBchen  Rechta,  vol.  i.  §  53,  pp.  338-340. 
*  Braotdn,  lib.  ii  cap.  iv,  §  2,  (ol  xob. 
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WE  hear  much  nowadays  about  Home  Rule  and  Imperial 
Federation.  Each  has  its  supporters  and  its  opponents, 
both  of  whom  agree,  however,  on  two  Teiy  important  points : — 

(i)  That  the  rights  and  powers  of  each  party  to  the  contittct  or 
alliance  (that  is,  the  relation  of  the  supreme  or  central  govern- 
ment to  the  governments  of  the  members  of  the  league)  must 
be  set  forth,  with  more  or  less  precision,  in  a  written  document, 
which  is  con\monly  known  as  a  Constitution. 

(2)  That  provision  must  be  made  for  determining,  otherwise 
than  by  war,  disputes  arising  as  to  the  exact  meaning  of  any 
clauses  of  the  Constitution,  and,  in  any  special  case,  whether  they 
have  been  violated  or  not. 

In  other  words,  there  must  be  some  sort  of  a  court  to  interpret 
the  written  Constitution.  Now,  is  this  court  to  be  identical  with, 
or  independent  of,  the  Legislature  of  the  Supreme  or  Federal  Go- 
vernment? Is  the  entire  separation  of  the  legislative  and  the 
judicial  functions  of  government  possible  in  this  particular  case ; 
and  if  it  is  possible,  is  it  desirable?  The  common  objection  to 
such  a  court,  and  the  true  answer  to  it,  are  thus  stated  in  No.  78  of 
the  *  Federalist,'  which  is  due  to  the  pen  of  Alexander  Hamilton : — 

'  Some  perplexity  respecting  the  right  of  the  courts  to  pronounce 
le^slative  acts  void,  because  contrary  to  the  Constitution,  has 
\  arisen  from  an  imagination  that  the  doctrine  would  imply  a 
superiority  of  the  judiciary  to  the  legislative  power.  It  is  urged 
that  the  authority  which  can  declare  the  acts  of  another  void, 
must  necessarily  be  superior  to  the  one  whose  acts  may  be  declared 
void.  .  . .  There  is  no  position  which  depends  on  clearer  principles, 
than  that  every  act  of  a  delegated  authority,  contrary  to  the  tenor 
of  the  commission  under  which  it  is  exercised,  is  void.  No  legis- 
lative act,  therefore,  contrarv  to  the  Constitution,  can  be  valid.  . .  . 
If  it  be  said  that  the  legislative  body  are  themselves  the  consti- 
tutional judges  of  their  own  powers,  and  that  the  construction  they 
put  upon  them  is  conclusive  upon  the  other  departments,  it  may 
be  answered,  that  this  cannot  be  the  natural  presumption,  where 
it  is  not  to  be  recollected  from  any  particular  provisions  in  the 
Constitution.  .  .  .  The  interpretation  of  the  laws  is  the  proper  and 
peculiar  province  of  the  courts.  A  Constitution  is,  in  fact,  an<} 
must  be  regarded  by  the  judges,  as  a  fundamental  law.  It  must 
therefore  belong  to  them  to  ascertain  its  meaning,  as  well  as  the 
meaning  of  any  particular  act  proceeding  from  the  legislative 
body.  If  there  should  happen  to  be  an  irreconcilable  variance 
between  the  two,  ^at  which  has  the  superior  obligation  and  vaU- 
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dity  ought,  of  course,  to  be  preferred :  in  other  words,  the  Consti- 
tution ought  to  be  preferred  to  the  statute.  . .  .  Nor  does  the  con- 
clusion by  any  means  suppose  a  superiority  of  the  judicial  to  the 
legislative  power.  It  only  supposes  that  the  power  of  the  people 
is  superior  to  both ;  and  that  where  the  will  of  the  legislature, 
declared  in  its  statutes,  stands  in  opposition  to  that  of  the  people, 
declared  in  their  Constitution,  the  j^^^^  ought  to  be  governed  by 
the  latter  rather  than  the  former,  lliey  ought  to  regulate  theu* 
decisions  by  the  fundamental  laws,  rather  than  by  those  which  are 
not  fundamental' 

Attempts  to  create  such  courts,  and  to  define  their  powers  with 
regard  to  the  supreme  and  non-supreme  governments  in  the  league 
or  alliance,  have  been  made  most  frequently  and  successfully  in  the 
case  of  federations.  The  three  best-known  cases  are  those  of  the 
United  States  of  America^  of  the  German  Empire  (which  is,  strictly 
speaking,  a  confederation  of  which  kings  are  members,  and  whose 
head,  holding  his  office  for  life,  is  therefore  styled  Emperor),  and  of 
Switzerland.  In  each  case  we  shall  find,  on  closer  examination,  that 
the  weaker  the  central  government  the  greater  the  tendency  to  cut 
short  the  jurisdiction  of  the  supreme  court  in  favour  of  the  legis- 
lature: whereas  the  stronger  the  federal  government  the  more 
independent  and  advantageous  is  the  position  of  the  court. 

The  object  of  this  paper  is  to  describe  the  Swiss  Federal  Court, 
and  hence  not  much  will  be  said  on  the  two  others. 

The  Supreme  Court  of  the  United  States  of  America  is  commonly 
regarded  as  the  most  perfect  instance  of  a  court  exercising  the  office 
of  guardian  of  the  Constitution.  It  must  be  remembered,  however, 
that  it  came  into  existence  in  1787  only  under  the  second  American 
Constitution.  Under  the  first,  *  the  Articles  of  Confederation  '(1778), 
we  read  these  words  (Art.  IX.): — 

*  The  United  States  in  Congress  assembled  shall  also  be  the  last 
resort  on  appeal  in  all  disputes  and  differences  now  subsisting  or  that 
hereafter  may  arise  between  two  or  more  States  concerning  boun- 
dary, jurisdiction,  or  any  other  cause  whatever :  which  authority  shall 
always  be  exercised  in  the  manner  following.  Whenever  the  legis- 
lative or  executive  authority  or  lawful  agent  of  any  State  in  con- 
troversy with  another  shall  present  a  petition  to  Congress,  stating^  the 
matter  in  question  and  praying  for  a  hearing,  notice  thereof  shall  be 
given  by  order  of  Congress  to  the  legislative  or  executive  authority  of 
the  other  State  in  controversy,  and  a  day  assigned  for  the  appearance 
of  the  parties  by  their  lawful  agents,  who  shall  then  be  directed  to 
appoint  byjoint  consent,  commissioners  or  judges  to  constitute  a  court 
for  hearing  and  determining  the  matter  in  question ;  but  if  they  can- 
not agree,  Congress '  is,  by  a  very  complicated  system  of  selection  and 
lot,  to  appoint  commissioners. ...  *  All  controversies  concerning  the 
private  right  of  soil,  claimed  under  different  grants  of  two  or  more 
States,  whose  jurisdictions  as  Ihey  may  respect  such  lands,  and  the 
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States  which  passed  such  grants  are  adjusted,  the  said  grants  or 
either  of  them  being  at  the  same  time  claimed  to  have  originated 
antecedent  to  such  settlement  of  jurisdiction,  shall  on  the  petition 
of  either  party  to  the  Congress  of  the  United  States,  be  finally  de- 
termined as  near  as  may  be  in  the  same  manner  as  is  before 
prescribed  for  deciding  disputes  respecting  territorial  jurisdiction 
between  different  States.* 

Thus  in  1778  the  Supreme  Court  consisted  of  judges  appointed 
directly  by  Congress,  and  dependent  on  it,  or  by  its  indirect 
action. 

By  the  Constitution  of  1787  a  central  executive  was  appointed, 
the  central  Legislature  made  a  real  Legislature,  and  not  a  mere 
meeting  of  envoys,  and  a  proper  Supreme  Court  was  set  up. 

The  provisions  as  to  the  latter  are  contained  in  Article  III: 

*  I.  The  judicial  power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish.  The  judges,  both  of 
the  supreme  and  inferior  courts,  shall  hold  their  offices  during  good 
behaviour,  and  shall,  at  stated  times,  receive  for  their  services  a 
compensation,  which  shall  not  be  diminished  during  their  continu- 
ance in  office.' 

[By  Article  11.  2  it  is  provided  that  the  President '  shall  nominate, 
and  by  and  with  the  advice  and  consent  of  the  Senate  shall  appoint 
.  .  .  judges  of  the  Supreme  Court.*] 

*  2.  The  judicial  power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority ; — to  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls ; — to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion ; — to  controversies  to  which  the  United  States  shall  be  a 
party; — to  controversies  between  two  or  more  States ;— between 
a  State  and  citizens  of  another  State ; — between  citizens  of  different 
States ;—  between  citizens  of  the  same  State  claiming  lands  under 
grants  of  different  States,  and  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens,  or  subjects. 

'Li  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  those  in  which  a  State  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In  all  the  other  cases  before- 
mentioned,  the  Supreme  Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions,  and  under  such  regu- 
lations, as  the  Congress  shall  make.* 

The  Eleventh  Amendment  to  the  Constitution  runs  as  follows : — 

'  The  judicial  power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State.' 

By  the  Judiciary  Act  of  1789  a  number  of  circuit  and  district 
VOL.  IV.  F  f 
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United  States  Courts  were  erected,  from  all  of  which  an  appeal  lies 
to  the  Supreme  Court. 

As  there  is  no  appeal  from  the  Supreme  Court,  and  as  it  has 
well-defined  functions  with  regard  to  disputes  between  the  Federal 
Government  and  any  State,  while  it  is  quite  distinct  from,  and  in- 
dependent of,  the  Legislature,  this  Court  seems  to  have  realised  the 
ideal  set  forth  in  the  words  of  Hamilton  quoted  above,  for  it  is  both 
the  guardian  and  interpreter  of  the  Federal  Constitution. 

The  German  Imperial  Court  is  far  inferior  in  every  way  to  the 
American  Supreme  Court  or  to  the  Swiss  Federal  Court. 

In  the  Federal  German  Constitution  of  April  16,  1871,  we  find 
that  by  Article  4  (13)  power  is  given  to  the  Federal  Diet  to  make 
Federal  laws  as  to  obligations,  a  penal  code,  trade  and  exchange  law, 
and  judicial  procedure.  It  is  provided  by  Article  75  that  cases  of 
high  treason  or  rebellion  and  the  like  shall  be  referred,  in  the  first 
and  last  resort,  to  the  Upper  Court  of  Appeal  of  the  three  ELanse 
towns,  sitting  in  Liibeck ;  and  by  Article  76,  that  matters  relating  to 
public  law  in  dispute  between  members  of  the  Federation,  and 
constitutional  disputes  arising  in  the  case  of  such  members  of  the 
Federation  as  have  not  a  special  court  or  authority  to  decide  such 
matters,  may,  on  the  demand  of  one  of  the  parties,  be  referred  to  the 
Federal  Executive  or  Bundesrath,  in  the  one  case  to  be  decided  by 
it,  in  the  other  that  some  compromise  may  be  found  or  special 
Federal  law  passed  on  the  subject.  By  Article  7  the  Federal 
Council  is  charged  with  the  execution  of  Federal  laws. 

Thus,  while  the  Federation  could  pass  laws  on  certain  subjects, 
there  was  no  Federal  Court  to  decide  in  disputed  cases,  save  one, 
the  most  important  set  of  questions  relating  to  constitutional  matters 
being  left  to  the  Executive. 

A  Federal  law  as  to  justice  was  passed  on  April  11,  1877.  By 
this  a  Federal  or  Imperial  Court  (Reichsgericht)  was  erected,  and 
fixed  at  Leipzig.  It  was  divided  into  civil  and  criminal  sides,  the 
Imperial  Chancellor  determining  the  number  of  judges  in  each. 
In  civil  matters  it  took  the  place  of  the  Upper  Court  of  Commerce 
erected  by  Federal  law  of  June  12, 1869 ;  in  criminal,  of  the  above- 
mentioned  Court  of  the  Hanse  towns.  (It  does  not  seem  clear, 
however,  how  a  Federal  law  could  abrogate  an  article  of  the  Federal 
Constitution,) 

The  jurisdiction  of  this  Court  as  settled  by  the  law  erecting  it 
and  by  later  Federal  laws  is  as  follows : — 

1.  Civil  side. 

It  entertains  appeals 

a.  Against  decisions  of  Imperial  consuls  and  their  respective 
consular  coui-ts. 
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p.  Against  final  decisions  of  the  Supreme  Courts  of  the  States 
composing  the  Federation^;  but  only  as  regards  the  pro- 
visions of  an  Imperial  law  which  is  in  force  without  as  well 
as  within  the  area  subject  to  the  Court  from  the  judgment 
of  which  the  appeal  is  made.  Further,  the  Federal  Council 
or  the  Emperor  may  determine  that  the  infringement  of  such 
a  law  does  not  warrant  an  appeal,  or  that  that  of  a  law  of 
less  general  application  does  warrant  an  appeal. 

y.  Against  decisions  of  courts  with  jurisdiction  in  special 
departments,  jirovided  the  State  in  which  they  are  proposes 
the  appeal,  that  the  Federal  Council  approve  this  course, 
and  that  the  Emperor  issues  a  decree  to  that  effect  ^. 

d.  Each  State  in  the  Confederation  may  refer  to  the  Imperial 
Court  all  civil  suite  pending  on  October  i,  1879,  and  hitherto 
in  the  jurisdiction  of  the  Supreme  local  Court  *. 
3.  Criminal  side. 

a.  High  treason  against  the  Emperor  or  the  Empire. 

j9.  Appeals  against  decisions  of  consular  courts. 

y.         „  „       verdicts  of  juries. 

5.         „  „       judgments  given  by  local  criminal  courts 

which  are  courts  of  first  instance,  j^the  remedies  given  are 
not  exclusively  based  on  provisions  contained  in  the  laws  of 
that  particular  State. 

€.  Offences  against  regulations  respecting  the  collection  of 
taxes  payable  to  the  Imperial  Treasury,  if  the  pleadings  are 
officially  submitted  to  the  Court  by  the  State  officials. 
3.  Miscellaneous. 

a.  Patent  cases  (Federal  law  of  June  16,  1879). 

/9.  Certain  disciplinary  cases  (same  law). 

y.  Constitutional  disputes  between  the  senate  and  citizens  of 
Hamburg  (Federal  law  of  March  14,  1881). 

It  will  be  seen  from  this  that  the  jurisdiction  of  the  Court  is 
mainly  permissive,  its  powers  in  cases  of  high  treason,  jury  appeals, 
and  consular  appeals  alone  giving  it  any  claim  to  be  called  a 
Federal  or  Imperial  Court.  In  the  German  Empire,  the  Executive 
all  but  absorbs  both  the  Legislative  and  Judiciary  \ 

*  There  ia  a  proTision  that  any  member  of  the  Federation,  in  which  there  are  many 
Supreme  Courts,  may  erect  a  Final  Court  of  Appeal  to  have  jurisdiction  in  all  cases  save 
those  formerly  belonging  to  the  Upper  Court  of  Commerce,  or  given  to  the  Imperial 
Court  by  special  Federal  legislation.  Bavaria  is  as  yet  the  only  state  which  has  availed 
itself  of  this  provision,  and  has  set  up  a  Final  Court  at  Munich  by  a  law  of  Feb.  23, 1879. 

'  Of  this  clause  Prussia,  Hesse,  Waldeck,  and  several  of  the  minor  German  states  have 
availed  themselves,  as  appears  from  the  Imperial  decrees  of  Sept.  36,  1879. 

*  This  clause  has  been  taken  advantage  of  by  Prussia,  Baden,  Oldenbui);, Waldeck,  the 
three  Hanse  towns,  and  two  minor  German  states. 

*  The  above  statements  are  based  on  the  Federal  Constitution,  and  on  the  very  brief 
account  of  the  Court  contained  at  pp.  60,  179-81,  183,  of  Professor  Paul  Laband*s 
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The  Swiss  Federal  Court,  at  least  in  its  present  form,  which 
dates  from  1874,  holds  the  mean  between  the  Supreme  Court 
of  the  United  States  and  that  of  the  German  Empire.  While  not 
equal  to  the  former,  particularly  in  the  matter  of  exclusive  juris- 
diction in  the  interpretation  of  the  Constitution,  it  is  in  this  point 
far  superior  to  the  latter.  It  has  been  much  improved  since  it  was 
originally  set  up  in  1848,  and  will  doubtless,  with  the  decay  of 
unreasonable  jealousy  of  the  central  government  on  the  part  of  the 
cantons  approach  more  and  more  closely  the  Supreme  Court  of  the 
United  States,  of  which  it  is  an  avowed  copy,  so  far  as  Swiss 
political  feeling  allowed  in  1848.  Its  exact  constitution  and  juris- 
diction are  probably  less  known  than  those  of  its  American  and 
German  compeers.  For  this  reason,  and  because  it  has  to  settle 
disputes  (unlike  the  two  others)  between  four  distinct  nationalities, 
each  speaking  its  own  language  (German,  French,  Italian,  and 
Romansch),  it  may  be  worth  while  to  take  some  trouble  in  order 
to  gain  an  idea  of  what  it  is  and  of  what  it  does.  It  is  the  product 
(though  not  the  final  result)  of  an  historical  development  extending 
over  nearly  600  years ;  and  if  it  is  desirable,  in  order  to  understand 
Swiss  political  and  constitutional  matters,  that  we  should  study 
their  history  with  great  care,  this  is  essential  in  the  case  of  the 
Federal  Court,  for  history  only  will  explain  the  exact  meaning  of 
the  carefully  balanced  and  guarded  phrases  which  describe  its  juris- 
diction. Fortunately  for  foreigners  that  history  has  been  already 
written  more  than  once.'  My  chief  authorities  in  the  following 
sketch,  both  on  the  historical  and  legal  sides,  are  the  works  of 
J.  J.  Blumer  and  J.  Dubs.  To  Blumer,  of  Glarus,  above  all  other 
men,  the  Federal  Court  owes  its  existence.  He  took  the  laiigest 
share  in  drafting  the  provisions  regarding  it  in  1848,  and  he  was 
imintemiptedly  a  member  of  it  from  1848  to  his  death  in  1875, 
being  the  first  president  of  the  Court  as  strengthened  under  the 
1 874  Constitution.  Hence  his  Handbuch  de%  Schtoeizerischen  Bundes- 
staatwechtes  (1863-4,  2  vols.)  was  an  authoritative  exposition  of 
the  principles  of  the  Federal  Constitution,  based  on  the  fullest 
knowledge  and  the  most  exhaustive  researches,  so  that  it  is  by  far 
the  best  and  most  thorough  work  yet  produced  on  the  Swiss  Con- 
stitution. After  his  death  (Nov.  12,  1875)  a  thorough  revision  of 
the  work  was  undertaken  (Blumer  himself  having  already  made 
some  progress  with  it)  by  J.  Morel,  another  member  of  the  Federal 
Court.  This  new  edition  is  of  course  based  on  the  Constitution  of 
1874.     It  appeared  in  three  volumes  between  1877  and  1887,  and 

DoM  Staatsreeht  des  DeuUchen  Iteichet,  in  rol.  ii.  part  i  (1883)  of  H.  Marqaardsen's 
Handbuch  de*  Oeffenttichen  Sechts  der  Gegtmrart  in  Monographien  (Mohr: 
Preiburg  i.  B.  and  Tiibingren^. 
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is  the  one  I  have  used ;  the  section  on  the  Federal  Coui't  may  be 
found  in  vol.  iii.  pp.  131-217.  Less  bulky,  and  written  in  a  more 
popular  style  than  Blumer*s  work,  is  Dajt  Oeffentliche  Recht  dtr 
Schweizerischen  Eidgeiiossennchaft  (1878,  a  vols.),  by  Jakob  Dubs,  of 
Zurich,  who  was  a  member  of  one  or  other  House  of  the  Federal 
Assembly  from  1848  to  1875,  ^^^  became  a  member  of  the  Federal 
Court  in  1876,  holding  this  post  till  his  death  on  Jan.  13,  1879. 
This  work  is  very  brightly  and  vigorously  written,  and  is,  next  to 
Blumer  s,  the  best  book  on  the  subject.  The  section  on  the  Federal 
Coui't  is  in  vol.  ii.  pp.  72-102.  A  painstaking  compilation  from 
Blumer  and  Dubs  is  the  work  by  A.  von  Orelli,  Biu  StaaUrechi  der 
Schveizerischen  FAdgeuonsemcha/t  (1885),  one  division  (vol.  iv.  1)  of 
Marquardsen's  great  Haudbueh  de9  Otffentlichen  RechU  der  Gegenwait 
in  Monographien*  This  is  brought  up  to  date,  and  the  matter  is 
very  clearly  arranged ;  but  it  does  not  pretend  to  any  originality. 
For  the  Federal  Court,  see  pp.  38-44.  Two  other  works  supply 
useful  hints  from  time  to  time^  but  are  now  antiquated,  as  they 
both  treat  of  the  Constitution  of  1848  only — J.  Meyer's  Ge^chichte 
des  SchweizerUchen  BundesrechU  (1875-8,  2  vols.;  there  is  a  short 
supplement  on  the  1874  Constitution),  and  J.  Riittimann's  Ba% 
Kordamerikanische  Bunde^^faaUrecAt  verglichen  wit  den  politiscAen  Bin-- 
richtungen  der  Schweiz  (i  867-1 876,  3  vols.).  Finally  I  must  men- 
tion J.  C.  Bluntschli's  Ge^chichte  des  Sc/iweizeriscAen  BundesrecAtes 
(second  edition  of  vol.  i.  in  1875),  which  requires  to  be  used  with 
great  care  in  the  earlier  portion,  is  very  valuable  indeed  between 
1315  and  1798,  and  then  becomes  rather  sketchy;  and  B.  £. 
UUmer's  Bie  Staalsrechtliche  Praxut  der  Schweizer'ntche^i  Bundesbehardeu 
( 1 862-1 866,  2  vols.),  which  gives  the  Federal  case  law  from  1848 
to  1863. 

Such  are  the  main  authorities  on  Swiss  constitutional  matters, 
Blumer,  followed  by  Dubs,  being  by  &r  the  most  weighty  and  im- 
portant. We  must  now  trace  out  the  steps  by  which  the  Federal 
Court  came  into  existence,  for  otherwise  we  cannot  fully  grasp  its 
present  character  as  but  one  link — and  that  not  the  last  one — in 
a  long  chain.  Before  1 848,  we  may  distinguish,  with  Dubs,  two 
methods  adopted  for  peaceably  settling  disputes  among  members  of 
the  confederation,— ;/r2Vn^i?/y  remonstrances  and  arbitration.  It  must 
be  always  borne  in  mind  that  from  1291,  the  date  of  the  origin  of 
the  Confederation,  down  to  1848  there  did  not  exist  (save  from 
1 798-1 803  in  the  time  of  the  Helvetic  Republic)  any  central  or 
Federal  authorities,  whether  legislative,  executive,  or  judicial,  each 
member  of  the  Confederation  being  a  sovereign  state  and  entering 
the  alliance  for  certain  very  definite  purpose.  In  fact,  till  1 848  the 
Confederation  was  a  '  Staatenbund,*  and  not  a  '  Bundesstaat/ 
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(i)  Friendly  remonstrance  (*  Minne*). 

This  is  the  plan  adopted  in  the  two  earliest  treaties  of  alliance, 
those  of  7291  and  1315.  The  document  of  1291  says:  'Si  vero 
dissensio  suborta  fuerit  inter  aliquos  conspiratos,  prudentiores  de 
conspiratis  accedere  debent  ad  sopiendam  discordiam  inter  partes, 
prout  ipsis  videbitur  expedire,  et  quae  pars  illam  respueret  ordina- 
tionem,  alii  contrarii  deberent  fore  conspirati.  ...  Si  vero  guerra 
vel  disoordia  inter  aliquos  de  conspiratis  suborta  fuerit,  si  pars  una 
litigantium  justitiae  vel  satisfactionis  non  curat  recipere  comple- 
mentum,  reliquam  defendere  tenentur  conjurati ' ;  and  that  of  I3i5> 
in  its  racy  German :  '  Were  ouch  daz,  daz  sich  dekein  Missehelli 
oder  dekein  Krieg  huebe  oder  uffstuende  under  dien  eitgenozen,  dar 
zuo  suln  die  besten  und  die  witzegesten  komen,  und  sulen  den  Krieg 
und  die  Misseheli  slichten  und  hinlegen  nach  minnen  oder  nach 
rechte.  Und  sweder  teil  das  verspreche,  so  sulen  die  andem 
eitgenoze  dem  andem  minnen  older  rechtes  beholfen  sin  uf  iens 
schaden,  der  da  ungehorsam  ist.  Wurde  ouch  dekein  Stoz  oder 
dikein  Krieg  zwischen  dien  Lendem,  und  ir  eines  von  dem  andem 
weder  minne  noch  recht  nemen  wolde,  so  sol  daz  dritte  Lant  daz 
gehorsameschirmen  und  minnen  und  rechtes  beholfen  sin.'  It 
must  be  remembered  that  in  both  cases  there  were  only  three 
parties  to  the  treaty — Uri,  Schwyz,  and  Unterwalden,  and  that  the 
object  was  to  settle  disputes  between  neighbours  in  a  friendly  and 
informal  way.  The  '  witan/  or  wise  men,  are  to  meet  together  and 
to  heal  the  quarrel  according  to  the  rules  of  equity  and  right.  If 
either  party  refuse  to  accept  their  decision,  the  other  confederates 
are  to  enforce  obedience.  If  war  arises  between  two  members,  and 
one  will  not  accept  from  the  other  what  is  equitable  and  right,  the 
third  ally  is  bound  to  support  that  one  which  does  accept  such  offer 
in  its  endeavours  to  obtain  what  is  due  to  it. 

(2)  Arbitration  (*  Schiedsrichter '). 

This  first  appears  in  1351,  when  the  great  Imperial  Free  City  of 
Ziirich  condescended  with  many  reservations  to  join  the  'Everlasting 
League.'  It  became  more  common  as  the  number  of  the  Confederates 
increased,  and  was  the  method  employed  when  friendly  remon- 
strances failed,  and  when  war  was  not  yet  declared.  The  arrange- 
ments as  to  the  place  of  meeting,  the  number  and  the  method  of 
choosing  the  arbitrators,  and  other  details  varied  according  to  the 
stipulations  contained  in  the  different  treaties  by  which  each  state 
had  been  admitted  into  the  Confederation.  Dubs  thinks  that  the 
appointment  of  an  umpire,  to  decide  when  the  arbitrators  could  not 
agree,  was  the  key-stone  of  the  whole  system :  he  was  sometimes 
chosen  by  the  arbitrators  (e.g.  in  1351),  sometimes  by  the  parties 
themselves  (e.  g.  1353),  sometimes  by  other  members  of  the  con- 
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federation.  The  whole  process  of  such  arbitration  between  one 
Confederate  and  another  was  known  as  '  eidgenossisches  Recht/ 
though  it  must  not  be  supposed  that  this  had  any  reference  to 
any  collection  of  Federal  laws,  customs,  or  other  regulations.  It 
signified  only  the  method  by  which  the  other  Confederates  tried  to 
reconcile  with  one  another  those  of  their  allies  who  were  engaged  in 
a  dispute.  Their  jurisdiction  was  purely  voluntary,  not  coercive  : 
when  arms  were  resorted  to  matters  had  passed  beyond  arbitration. 
Bluntschli  (i.  cap.  25)  gives  an  interesting  and  curious  account  of 
all  the  recorded  cases  of  Federal  intervention  from  1404  to  1781. 
Roughly  speaking,  we  may  say  that  arbitration  was  the  only 
method  employed  from  1 351  to  1798  of  settling  disputes  between 
members  of  the  confederation  otherwise  than  by  force  of  arms — in 
short,  the  only  approach  to  a  strictly  judicial  investigation  of  their 
quarrels. 

When  the  intricate  political  system  of  the  Swiss  Confederation 
(or  as  it  called  itself,  *  the  ancient  league  of  Upper  Germany ')  came 
to  an  end  in  1798,  the  Helvetic  Republic  was  set  up.  According 
to  the  new  Constitution  there  was  a  central  Executive,  Legislature, 
and  Judiciary,  but  not  of  a  Federal  character,  since  the  Republic 
was  organised  in  the  most  centralised  way,  and  the  '  cantons '  (the 
word,  informally  used  in  the  fifteenth  century,  is  now  first  used 
officially)  were  mere  administrative  districts  directly  under  the 
control  of  the  central  government. 

The  Supreme  Court  of  the  Helvetic  Republic  (Constitution,  title  vii) 
consisted  of  a  member  (and  an  assistant)  nominated  by  each  canton 
(nineteen  in  number),  one-fourth  part  being  renewed  annually.  It 
had  original  jurisdiction  over  the  members  of  the  Executive  and 
of  the  Legislature,  and  in  criminal  cases  involving  the  penalty 
of  death,  or  of  imprisonment  or  banishment  in  either  cajse  for  ten 
3'ear8  at  least.  It  acted  as  a  court  of  appeal  in  civil  matters,  when 
the  decisions  of  the  inferior  courts  were  invalid  by  reason  of  want 
of  jurisdiction,  whether  through  informality  or  violation  of  the 
Constitution. 

A  new  Swiss  Constitution  was  set  up  in  1 803  by  Napoleon's  Act 
of  Mediation,  the  name  '  Switzerland '  being  now  first  employed  as 
the  official  designation  of  the  Confederation.  In  this  new  system 
there  was  no  distinct  Federal  Executive,  and  the  Diet  was  made  up 
of  delegates  (two  from  each  of  the  nineteen  cantons)  voting  according 
to  instructions.  The  provisions  as  to  the  settlement  of  disputes 
between  the  cantons  are  contained  in  two  articles : — 

xxxvi.  La  Diete  prononce  sur  les  contestations,  qui  surviennent 
entre  les  cantons,  si  elles  n'ont  pas  4XA  termin^es  par  la  voie  de 
Tarbitrage.     A  cet  effet,  elle  se  forme  en  syndicat  t  la  fin  de  sea 
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travaux  ordinaires,  mais  alors  chaque  depute  a  une  voix,  et  il  ne 
peut  lui  etre  donn£  des  instructions  k  cet  %ard. 

xxi.  Si  durant  de  la  vacance  de  la  Di^te,  il  s'^l^ve  des  contesta- 
tions entre  deux  ou  plusieurs  cantons,  on  8*adresse  au  landammann 
de  la  Suisse  [the  chief  ruler  of  that  one  of  the  six  cantons  in  which 
the  management  of  Federal  affairs  was  vested,  shifting  annually], 
qui,  selon  les  circonstances  plus  ou  moins  pressantes,  nomme  aes 
arbitres  conciliateurs,  ou  ajourne  la  discussion  h,  la  prochaine  Di^te. 

Thus  the  Court  of  1798,  when  the  Federal  element  for  a  time 
disappeared  from  Switzerland,  and  the  Diet  (after  the  failure  of 
arbitration)  under  the  Constitution  of  1 803,  are  the  first  attempts 
to  transfer  the  decision  of  inter-cantonal  disputes  to  a  regular 
tribunal  capable  of  enforcing  its  decisions  in  these  cases,  as  in  an}* 
other.  With  the  partial  restoration  by  the  Constitution  of  1815  of 
things  in  Switzerland  to  the  hiatus  quo  ante  1798,  came  naturally  the 
restoration  of  the  '  Ai'bitration '  system,  the  old  '  eidgenossisches 
Recht,'  with  reference  to  which  the  most  elaborate  regulations  were 
laid  down  in  article  5  of  the  new  Constitution.  These  were  to  the 
following  effect.  Each  of  the  cantons  engaged  in  the  dispute  was 
to  choose  one  or  two  arbitrators  from  among  the  magistrates  of  the 
other  cantons  outside  the  dispute.  These  arbitrators  were  to  try 
to  settle  the  matter  by  friendly  remonstrances  {Minne)  and  negotia- 
tions. If  these  failed,  the  arbitrators  chose  an  umpire  out  of  the 
magistrates  of  one  of  the  cantons  not  engaged  in  the  dispute,  and 
which  had  not  already  supplied  an  arbitrator.  (If  quarrels  arose 
as  to  the  choice  of  an  umpire,  he  was  to  be  nominated  by  the  Diet, 
the  parties  to  the  dispute  not  having  votes  at  his  election.)  The 
umpire  and  arbitrators  were  to  try  to  arrange  the  dispute  by 
friendly  negotiations,  or  by  way  of  compromise,  or,  in  the  last 
resort,  '  nach  den  Rechten/  that  is,  by  a  formal  decision  which,  if 
need  be,  was  to  be  enforced  by  the  Diet.  The  umpire  and  arbitrators 
were,  in  order  to  secure  complete  impartiality,  to  be  relieved,  during 
their  period  of  office,  from  their  oaths  to  their  respective  cantons. 
Violent  acts  or  armed  interference  were  strictly  forbidden  to  any  of 
the  cantons  interested  in  the  pending  arbitration.  The  arbitration 
could  only  take  place  with  reference  to  such  matters  as  were  not 
guaranteed  by  the  Federal  Pact. 

This  system  was  simply  a  codilgcation  of  the  practice  prevailing 
before  1798,  and  legally  subsisted  till  1848.  It  suffered,  however, 
from  several  defects,  e.g.  the  uncertainty  as  to  the  precise  subjects 
which  could  be  laid  before  arbitrators,  the  course  to  pursue  if  a 
canton  refused  to  name  arbitrators  at  all,  the  lack  of  criminal  or 
penal  jurisdiction  save  in  the  case  of  soldiers,  the  expense  and 
waste  of  energy  through  the  necessity  of  creating  a  fresh  court  for 
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every  case,  want  of  guarantees  for  the  impartiality  of  the  arbi- 
trators, the  uncertainty  as  to  procedure,  the  length  of  the  proceed- 
ings, difficulties  as  to  enforcement  of  the  decisions,  and  the  like. 
Hence,  when  after  the  Paris  Revolution  of  July  1S30,  liberal  ideas 
began  to  reassert  themselves  in  Switzerland,  it  was  natural  that, 
after  the  cantonal  constitutions  were  revised  in  a  democratic  sense, 
the  Federal  Constitution  should  be  taken  in  hand.  An  attempt  to 
revise  it  was  made  in  1832-3,  but  failed,  partly  owing  to  the  resist- 
ance of  the  conservatives,  who  wished  for  no  change,  and  partly 
through  the  radicals,  who  wished  for  far  greater  changes  than  were 
proposed.  This  draft  is  very  interesting,  for  in  it  we  find  that,  while 
the  Diet  was  preserved,  a  Federal  Executive  and  a  Federal  Court 
were  to  be  set  up,  the  latter  with  jurisdiction  in  certain  defined 
civil  and  criminal  cases.  Historically  the  draft  of  1833^  (drawn  up 
by  Baumgartner)  is  most  important,  for  it  is  a  first  recension  of  the 
Constitutions  of  1H48  and  1874.  After  the  Sonderbund  war  of  1847, 
another  attempt  was  made  to  revise  the  Federal  Pact  of  1815.  This 
time  the  reformers  were  successful,  the  result  being  the  Constitution 
of  Sept.  12, 1848,  which  was  accepted  by  15^  cantons  against  6\  (the 
three  Forest  cantons,  Zug,  Appenzell  Inner  Rhoden,  Ticino,  and 
Valais).  Its  framers — Druey  of  Vaud  and  Kern  of  Thurgau — worked 
on  the  lines  of  the  draft  of  1 833.  The  Diet  was  replaced  by  a  Federal 
Legislature  of  two  Houses  (one — Stande  Rath,  or  House  of  States — 
in  which  each  canton  was  represented  by  two  deputies,  elected  by 
that  canton,  and  another — National  Rath  or  House  of  Representa- 
tives— in  which  the  number  of  representatives  varied — now  145 — 
according  to  population,  one  member  to  every  20,ocx)  souls  or  fraction 
over  10,000,  being  elected  by  popular  vote).  A  Federal  Council,  or 
Bundesrath,  of  seven  members  elected  by  the  Federal  Legislature, 
was  entrusted  with  the  executive  power,  and,  by  common  consent,  a 
Federal  Court  created  with  jurisdiction  in  civil  and  criminal  causes 
very  much  as  in  1833,  but  having  also  a  limited  jurisdiction  in  cases 
where  rights  guaranteed  by  the  Constitution  were  alleged  to  have 
been  inhingedj  provided  that  the  Federal  Legislature  referred  such 
cases  to  it^.  This  was  a  great  step  in  advance^.  Another  attempt  at 

*  Hie  dauaes  of  the  1833  draft  refening  to  the  Court  (in  both  recenaions)  wiU  be  found 
pp.  739-42,  vol.  ii.  (Bon,  1876)  of  Sepertorium  der  Ahschiede  der  eidgenHtHtehtn 
Tag^aUangen  am  den  Jahren  18 14  his  1848 :  bearbeitet  von  Wilhelm  Fetscherin.  The 
terms  'first*  and  'second  recension/  sometimes  used  hereinafter,  refer  to  the  drafts 
prepared  by  two  committees  appoint€»d  by  the  Diet,  the  one  on  July  17,  183a,  the  other 
on  March  19,  1833.  '^^^  <^f^  o^  ^^^  latter  was  altered  before  it  was  discussed  by  the 
Diet,  May  13-15,  1833. 

'  Various  provisions  were  also  made  as  to  the  Court  by  the  Federal  law  of  June  5, 
1849.  It  will  be  found  in  vol.  i.  pp.  65-86  of  OffizielU  Sammlung  der  doi  SckweizerUche 
8taat9reeht  betreffenden  ActenstUcke,  Bunde^esetze,  Vertrdgt  und  Verordnungen  teit 
13  Sept.  1848  (Bern,  1840). 

'  The  revision- of  1866  did  not  affect  the  Constitution  of  the  Federal  Government. 
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revision  -was  made  in  1872  in  the  direction  of  still  further  strength- 
ening the  Federal  authorities  at  the  expense  (naturally)  of  those  of 
the  cantons,  but  the  mistake  was  made  of  lumping  reforms  which 
every  one  desired  with  others  asked  for  by  a  certain  number  of 
persons  only.  Hence  it  was  rejected  (May  1  a,  1873)  by  13  cantons 
to  9,  and  by  260,859  votes  to  255,606.  The  majority  consisted  of 
the  Roman  Catholic  and  non-Qerman-speaking  cantons.  In  this 
draft,  the  jurisdiction  of  the  Federal  Court  as  to  civil  and  criminal 
cases  was  pretty  much  the  same  as  that  of  the  existing  (1848)  Con- 
stitution (perhaps  rather  more  in  civil  cases),  but  its  functions  as 
an  interpreter  and  upholder  of  rights  guaranteed  by  the  Federal 
and  cantonal  constitutions  were  very  much  extended  ^  The  next 
attempt  at  revision  was  more  successful  as  it  resulted  in  the  exist- 
ing Constitution,  which  was  accepted  May  29,  1874,  by  14 J  to  7  J 
cantons  (the  division  as  in  1848,  save  that  in  1874  Lucerne  and 
Freiburg  were  in  the  minority,  Ticino  in  the  majority),  and  340,199 
votes  to  198,013. 

By  this  constitution  the  Executive  and  Legislature  remained  as 
in  1848  and  1872,  while  the  jurisdiction  of  the  Federal  Court  in 
criminal  and  civil  causes  remained  as  in  1872  (though  that  in  civil 
causes  has  been  greatly  extended  by  the  increased  number  of  Federal 
laws  passed),  as  well  as  that  in  matters  affecting  the  intei-pretation 
of  the  Federal  or  cantonal  constitutions.  Power  was  given  to  the 
Federal  Legislature  to  settle  by  a  special  law  matters  of  detail 
relating  to  the  Federal  Court,  a  power  which  was  exercised  in  the 
Federal  law  made  on  June  27, 18  74  2. 

This  law,  together  with  the  Constitution,  affords  a  complete  view 
of  the  present  organisation  and  jurisdiction  of  the  Federal  Court,  and 
will  be  frequently  referred  to  hereinafter.  But  it  is  impossible  to 
grasp  the  full  significance  of  the  1874  settlement  unless  we  see  the 
way  in  which  it  was  gradually  arrived  at  (it  is  itself  but  a  step 
towards  a  goal  not  yet  attained),  and  hence  it  is  necessary  to  give 
some  account  of  the  provisions  of  the  previous  attempts  to  set  up 
a  Federal  Court.  In  order  to  keep  always  before  the  eyes  of  my 
readers  the  very  important  distinction  between  the  drafts  of  1833 
and  1872,  and  the  Constitutions  of  1848  and  1874,  I  shall  always 
place  the  former  figures  between  brackets,  leaving  the  latter  without 
any  such  marks  of  distinction. 

*  The  Tarious  drafts  (aa  to  the  Court)  made  in  Feb.  1872  by  the  National  Rath  and 
Stande  Kath  in  the  reports  to  their  respeetire  oommittees  (appointed  in  187 1)  will  be 
found  on  pp.  568-570,  583,  586  of  ProtokoU  Uberdie  Verhavdlun<;en  dsi  Sckteeiterisehen 
Nationalraih«a  hetreffend  HeviHon  der  BundeMverfaasung,  1871-2  (Bern,  1873),  and  the 
draft  finally  submitted  to  popular  vote  on  pp.  656-8  of  the  Bame  volume. 

'  See  Amtliche  Sammlung  der  Bundesgesetse  und  Verordnungen  der  Schweixeriaohen 
Eidgenossenschaft,  Ncue  Folge,  i.  136-156  (Bern,  1872). 
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In  considering  the  Federal  Court,  the  subject  fails  into  two  main 
divisions : — 

I.  Its  organisation  or  constitution  ; 
II.  Its  jurisdiction,  whether  civil,  criminal,  or  constitutionaP. 

I.  Organisation  of  the  Court, 

(1)  Number  of  Members. 

(]  833).  Art.  87.    Nine  judges  and  four  assistant  judges. 

1 848.  Art.  95.  Eleven  judges,  with  (according  to  the  Federal  law, 
Art.  i)  eleven  assistant  judges* — ^the  idea  being  to  provide  for  the 
possibility  of  having  a  judge  from  each  of  the  twenty-two  cantons. 

(1872).  Art.  104.     Left  to  Federal  legislation. 

1874.  According  to  the  Federal  law,  Art.  i,  nine  judges  and 
nine  assistant  judges.  The  latter  are  called  in  the  official  texts  of 
the  Constitution,  'Ersatzmanner,'  'Suppliants'  or  'Supplenti,'  and 
are  no  doubt  to  sit  in  the  place  of  the  judges  who  are  prevented  for 
some  reason  from  sitting  in  person. 

(2)  How  elected. 

(1833).  Art.  88.  Each  canton  is  to  propose  two  persons,  one 
belonging  to  that  canton,  and  the  other  belonging  to  some  other 
canton :  the  Diet,  out  of  these  forty-four  names,  is  to  name  the 
thirteen  members  of  the  Court,  but  no  two  judges  are  to  belong  to 
the  same  canton.  Seats  vacated  during  a  term  of  office  are  to  be 
filled  up  in  the  same  way,  but  only  for  the  remainder  of  the  term. 

^  The  articles,  in  the  ConBtitutioxis  and  drafts,  and  the  two  great  Federal  lawB,  relating 
to  the  Federal  Court,  are  as  foUows : 

I.  Organisation. — (1833),  87-96.  1848,  95-100,  and  Federal  law  of  1849,  1-7,  15- 
21,  43-6,  52-80.    (1872),  103-6.     1874,  107-9,  and  Federal  law  of  1874,  i-a6. 

II.  JurUdiciion. — (i)  In  civil  cai^et— (1833),  97.  1848,  101-2,  and  Federal  law  of 
1849,  47.  (1872).  107-8.  1874,  iio-i,  and  Federal  law  of  1874,  27-31.  (2)  In 
criminal  causes — (1833),  9^'  1848.  74  (7)i  94,  103-4,  "^d  Federal  law  of  1849.  8-14, 
22-43,  48-51.  (1872),  81  (7\  103,  109.  1874,  87  (7),  106,  112,  and  Federal  law  of 
'874,  33-55.  (3)  I»  '**  interpretation  of  the  Constitution — (1833),  none.  1848,  74 
(16)  (17),  90  (3),  105,  and  Federal  Uw  of  1849,  47-  i^^7^)>  8'  (^S).  W  (3).  "O.  (1874), 
85  (12),  102  (3),  113,  and  Federal  law  of  1874,  56-63. 

It  may  be  well  to  state  that  Art.  106  of  1848  empowered  the  Federal  Legislature  to 
give  to  the  Federal  Court  jurisdiction  in  cases  other  than  those  expressly  mentioned  in 
clauses  101,  104,  105  (i.e.  civil  and  criminal  cases).  Art.  114  of  1874  repeats  this, 
extends  the  power  to  all  three  branches  of  jurisdiction  (Arts,  no,  112,  113),  and  adds 
that  Federal  legislation  was  to  settle  what  powers  were  to  be  transferred  to  the  Court  to 
enable  it  to  secure  the  uniform  interpretation  of  future  Federal  laws.  This  last  clause 
is  the  foundation  of  the  appellate  jurisdiction  of  the  Court  in  civil  matters  ;  while  it  was 
by  virtue  of  these  two  articles  of  the  Constitution  that  the  great  Federal  laws  of  June  5, 
1849,  and  June  27, 1874,  were  enacted.  Art.  114  of  1874  is  precisely  Art  in  of  (1872), 
which  was  the  result  of  the  second  thoughts  of  the  Stande  Bath  {Protoholl^  187 1-2,  pp. 
570,  583,  586).  The  National  Rath  draft  ran  as  follows :  <The  Federal  Court  decides 
finally  as  a  "  court  of  cassation  "  in  civil  and  criminal  oases,  on  complaints  relating  to  the 
infringement  or  wrongful  interpretation  of  Federal  laws  or  State  treaties  or  concordats. 
A  Federal  law  is  to  specify  the  cases  in  which  such  appeal  is  to  be  given,  and  also  the 
procedure  to  be  adopted  in  the  matter  of  such  appeals. 

'  The  Committee  appointed  August  16,  1847,  ^  draft  the  Constitution  had  proposed 
II  judges  and  5  assistant  judges  ;  see  its  ProtokoUt  p.  138. 
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1848.  Art.  96.  Chosen  by  the  Federal  Legislature.  Simibir 
provision  as  to  vacant  seats. 

(1872).  Art.  104.  Chosen  by  the  Federal  Legislature.  Each  of 
the  three  national  languages  is  to  be  represented  ^ 

1874.  Art.  107.  As  1872  with  (according  to  the  Federal  law, 
Art.  6)  the  1848  provisions  as  to  vacant  seats,  the  election  of  course 
being  made  by  the  Federal  Legislature. 

(3)   Who  can  be  elected  members  of  the  Court, 

(1833).  Art.  89.  Any  one,  save  members  of  the  Federal  Executive 
or  other  Federal  officials. 

1848.  Art.  97.  Every  Swiss  citizen  who  can  be  elected  a  member 
of  the  National  Rath  or  popular  house  of  the  Federal  Legislature 
(that  is,  by  Art.  64,  all  over  twenty  years  of  age,  not  excluded  from 
the  privileges  of  active  citizenship  by  the  legislation  of  the  canton 
in  which  they  reside,  and  not  being  clerics  or  members  of  the 
Federal  Executive  or  officials  elected  by  it,  or  of  the  Stande  Rath^). 

Members  of  the  Federal  Executive  and  officials  elected  by  it 
cannot  also  be  members  of  the  Court.  According  to  the  Federal 
law  of  1 849  two  relatives  by  blood  or  by  marriage,  whether  in  the 
ascending  or  descending  line,  or  collaterals  up  to  and  including  first 
cousins,  or  brothers  married  to  two  sisters,  cannot  at  the  same  time 
be  judges  or  assistant  judges  of  the  Court,  nor  hold  any  minor  office 
connected  with  it.  If  any  official  by  marriage  comes  within  these 
prohibitions  he  ipso  facto  loses  his  office. 

(1872).  Art.  105.  Qualifications  as  in  1848,  save  that  limitation 
to  laymen  omitted  in  Art.  7 1 . 

Members  of  the  Federal  Executive  or  of  the  Federal  Legislature 
and  officials  elected  by  either  cannot  at  the  same  time  be  members 
of  the  Court.  Other  offices  and  callings  may  be  declared  by  Federal 
legislation  to  be  incompatible  with  a  seat  in  the  Court. 

1874.  Art.  108.  Qualifications  as  in  1872,  but  restriction  to 
laymen  again  inserted  ^. 

*  This  Utter  clanse  was  insisted  on  by  the  Stande  Rath  and  finaUy  adopted  by  the 
National  Rath ;  ProtokoU,  1871-3,  pp.  568,  586. 

'  An  attempt  was  made  during  the  debates  of  the  Committee  of  August  16,  1847,  ^ 
throw  open  the  election  to  every  SwiM  citizen  having  a  right  to  vote.  This  was  sac- 
ce<i6ful  {Pi'otokoll,  p.  183),  but|  later,  members  of  cantoiial  executive  bodies  were  excluded 
(ibid.,  p.  193),  though  this  exclusion  does  not  seem  to  occur  in  the  final  draft  approved  by 
the  Committee  {Protokoll,  p.  200V 

*  It  must  be  remembered  that,  as  e<ich  canton  fixes,  <u  it  pUates,  the  method  of 
election,  the  qualifications  of  the  candidates,  and  length  of  service,  in  the  case  of  the 
Stande  Rath,  clerics  are  not  excluded  from  or  included  in  that  House  by  the  Federal 
ConBtitution.  As  regards  the  National  Rath,  laymen  only  could  be  elected  under  the 
Constitution  of  1848  (Art.  64),  a  proposal  probably  suggested  by  the  religious  troubles 
which  largely  caused  the  Sonderbund  war  of  1847  (Nov.),  and  adopted  by  tiie  Committee 
of  August  10, 1847,  ^7  14  ^otes  (see  its  Protokoll,  p.  I48).  This  distinction  was  omitted 
by  the  Committee  of  that  House  in  1871,  and  this  decision  was  upheld  by  the  House  itself 
by  49  votes  to  16  (Protololl,  187 1-2,  p.  395),  Art  71  of  the  1S73  draft  thus  appearing 
without  any  limitation.  In  the  revision  of  1873-4, the  National  lUth  Committee  [Ptytfvl  oil 
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Exclusions  as  in  1873.  According  to  the  Federal  law  of  1874, 
Art.  5,  members  of  the  Court  may  not  be  directors  or  on  the  council 
of  administration  of  any  industrial  enterprise.  Further,  by  the 
Constitution,  members  of  the  Court  are  forbidden  to  hold  any  other 
Federal  or  cantonal  office,  or  to  engage  in  the  active  practice  of  any 
profession  or  trade  ^. 

(4)  Term  of  office. 

(1833).  First  recension,  Art.  94-5.  Six  years,  but  re-eligible. 
Second  recension,  Art.  90-1.  Half  the  number  hold  office  for  three 
years  and  then  retire,  but  are  re- eligible. 

(1848).  Art.  96.  Three  years,  a  new  election  being  necessary 
when  the  National  Rath  is  re-elected. 

(1873).  Art.  104.    Left  to  Federal  legislation. 

(1874).    According  to  the  Federal  law.  Art.  6,  six  years. 

(5)  Presidency  of  the  Court. 

(1833).  Art.  93-4.  President  chosen  by  the  Diet  for  thrcQ 
years  (six  years  in  the  first  recension,  Art.  97)  from  among  the 
members  of  the  Court,  but  is  re-eligible.  Vice-President  chosen  by 
the  Court  from  among  its  members. 

(1848).  Art.  98.  President  and  Vice-President  ^  chosen  by  the 
Diet  every  year  from  among  the  members  of  the  Court. 

(1873).  Art.  104.    Left  to  Federal  legislation. 

1874.  According  to  the  Federal  law,  Art.  7,  President  and  Vice- 
President  are  chosen  by  the  Federal  Legislature  for  two  years  from 
among  the  members  of  the  Court. 

(6)  Payment  of  Members. 

(1833).  Art.  96.  No  fixed  salary,  but  fees  paid  out  of  the  Federal 
Treasury  for  every  day's  work. 

J  848.  Art.  99.    As  1833. 

(1873).  Art.  104.    Left  to  Federal  legislation. 

1874.  According  to  the  Federal  law.  Arts.  8,  l4,the  President  re- 
ceives 1 1,000  francs  per  annum,  the  judges  each  10,000  francs,  and 
each  of  the  secretaries  (of  which  there  must  be  two  at  least,  one 

of  tbe  July  17,  1873  Committee,  p.  40)  omitted  the  limitation,  and  this  snggestion  was 
twice  accepted  by  the  House  (by  56  to  a8,  and  by  61  to  33  votes ;  ProtiScoll^  1873-4, 
pp.  169,  189).  Its  insertion,  however,  was  proposed  by  the  Stande  Rath  (by  2  a  votes  to 
18 ;  Proiokoll,  1873-4,  p.  358),  thus  confirming  the  proposal  of  its  Committee  of  July  x8, 
1873  (see  the  Protoholl  oi  the  latter,  p.  37),  and  their  proposal  was  accepted  by  the 
Nat'onal  Bath  Commission  and  by  the  House  itself,  by  a  vote  of  58  to  43,  after  an 
interesting  debate  (ibid.  270-2).  Thus  the  Constitution  of  1874  agrees  in  this  point 
with  1848  as  against  the  draft  of  1872.  As  the  draft  of  1833  retained  the  old  Diet  of 
44  members  chosen  by  the  cantons,  this  question  was  left  entirely  to  the  decision  of  the 
cantons. 

^  This  was  proposed  by  the  National  Kath  in  1872,  but  given  up  in  favour  of  the  draft 
6f  the  Stande  Rath  {Protoholl,  1871-2,  p.  568). 

'  The  Committee  of  August  16,  1847  proposed  to  give  the  election  of  the  President  to 
the  Federal  Legislature,  and  that  of  the  Vice-President  to  the  Court  itself  {ProtokoU, 
p.  139).  It  decided  too  that  where  ineligibility  for  re-election  was  not  expressly  stated, 
re-elig^ility  was  to  be  presumed  {Protokoll,  p.  183). 
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from  German,  the  other  from  French-speaking  Switzerland — ^both 
speaking  German  and  French  and  one  also  Italian — chosen  by  the 
Court  by  ballot  for  six  years),  from  6000  to  8000  francs.  The 
assistant  judges  receive  25  francs  a-day  and  a  fixed  travelling 
allowance ;  the  ordinary  judges  and  the  secretaries  further,  when 
away  from  the  seat  of  the  Court  on  official  business,  15  francs  a-day 
and  a  fixed  travelling  allowance  (Federal  law  of  Dec.  22, 1874). 

The  Federal  law  of  June  27,  1874,  Articles  10-24  (in  many 
points  simply  a  reproduction  of  that  of  June  5,  1849),  contains 
many  other  regulations  as  to  the  Federal  Court.  In  cases  of 
elections,  and  in  civil  and  constitutional  causes,  seven  judges  form 
a  quorum,  and  the  number  present  must  always  be  uneven  (ap- 
parently because  the  President  has  no  casting-vote).  The  judges 
(but  not  the  assistant  judges)  are  required  to  reside  in  the  town 
where  the  Court  is  fixed  ;  this  town  is  Lausanne,  as  determined  by 
a  decree  of  the  Federal  Executive,  dated  June  26,  1874.  The 
vacations  must  not  exceed  four  weeks  in  the  year  ^,  and  even  then 
the  President  or  Vice-President  must  be  at  Lausanne.  Temporary 
leave  of  absence  may  be  granted  to  the  members  of  the  Court  and 
to  the  secretaries. 

A  judge,  ordinary  or  assistant,  cannot  sit  when  his  relatives  by 
blood  or  by  marriage  in  an  ascending  or  descending  line,  or  col- 
laterals up  to  and  including  first  cousins,  or  brother-in-law  are  in 
any  way  interested  in  the  case.  He  is  similarly  disqualified  from 
sitting  when  the  affairs  of  his  ward  are  under  consideration,  or  in  a 
case  in  which  he  has  taken  any  part  previously  as  Federal  or 
cantonal  official,  or  judge,  or  arbitrator,  or  counsel,  or  in  affairs 
relating  to  an  incorporated  company  of  which  he  is  a  member, 
when  his  parish  (Gemeinde)  or  canton  of  birth  is  a  party,  or  when 
a  suit  is  brought  against  the  executive  or  legislature  of  his  canton 
of  birth.  A  judge  of  either  kind  may  be  refused  by  a  party  to  a 
suit  if  the  said  judge  is  an  enemy  of  or  dependent  on  one  of  the 
parties,  or  since  the  institution  of  the  suit,  as  a  member  of  the  Court 
has  expressed  his  opinion  on  it ;  but  the  Federal  Court  as  a  whole 
must  be  accepted  by  the  paities.  If  by  reason  of  such  refusals  there 
are  not  enough  members  to  form  a  quorum,  the  chairman  selects  by 
lot  from  among  the  presidents  of  the  Supreme  Cantonal  Courts  a 
sufficient  number  of  *  extraordinary  assistant  judges '  pro  hac  vice. 
All  members  and  officials  of  the  Court  are  bound  by  oath  to  fulfil 
the  duties  of  their  respective  offices :  in  the  case  of  members  of  the 
Court  it  is  administered  in  the  presence  of  the  Federal  Legislature. 

^  By  C1833)  Art.  95,  it  wu  provided  that  the  Court  ihoald  nt  ereiy  yew  at  fixed 
timet,  but  thitX  the  Pretident  at  the  reaneit  of  the  Federal  Ezeontive  (uod  also,  in  the 
■eoond  reoenBion,  at  the  inatruction  of  the  Federal  Legislature)  was  to  call  a  special 
meeting.    There  seem  to  be  no  provJAions  on  this  point  in  1848  and  (1873). 
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Such  oath  may  be  replaced  by  a  ^  Handgelubde '  or  raising  of  the 
hand  in  the  case  of  persons  objecting  on  conscientious  grounds  to 
take  an  oath.  The  Court  sits  and  gives  judgment  in  public,  but  not 
the  juries  or  during  the  preliminary  enquiry.  The  President  settles 
the  order  of  business  and  maintains  order  in  Court,  being 
empowered  to  imprison  disobedient  persons  for  twenty-four  hours, 
and  in  criminal  cases  to  fine  up  to  fcs.  100,  and  to  imprison  up  to 
twenty  days.  He  superintends  the  work  of  the  minor  oflScials 
of  the  Court.  Every  year  the  Court  is  bound  to  lay  an  account  of 
the  business  transacted  by  it  during  the  past  year  before  the 
Federal  Legislature,  which  has  a  right  to  criticise  any  act  of  the 
Court,  but  can  alter  by  a  law  alone  any  of  its  decisions  of  which 
the  Legislature  may  disapprove.  All  officials  of  the  Court  have  the 
right  of  transacting  in  any  canton  (without  needing  to  ask  leave 
of  the  cantonal  authorities)  any  business  which  falls  within  their 
jurisdiction^.  A  Federal  law  of  June  25»  1880,  regulates  the  costs 
of  the  Court,  which  are  defrayed  out  of  the  Federal  Treasury,  and 
the  fees  which  are  to  be  paid  to  it  by  parties  to  a  suit  heard 
before  it. 

W.  A.  B.  COOLIDGE. 

^  It  must  be  borne  in  mind  that  there  is  nothing  in  Switzerland  which  corresponds  to 
the  district  and  circnit  Federal  or  United  States  courts  in  America.  Hence  in  Switzer- 
land Federal  officials  commonly  transact  business  in  the  cantons,  but  cannot  decide  cases ; 
whereas  in  America  the  district  and  circuit  United  States  courts  may  in  certain  cases 
have  concurrent  jurisdiction  with  the  States  courts,  while  an  appeal  lies  from  the  former 
to  the  Supreme  Court  of  the  United  States. 
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THE  DEEDS  OP  ARBANGEMENT  ACT,  1887. 

IT  is  doubtless  very  convenient  that  in  a  country  largely  popu- 
lated, in  which  a  vast  number  of  people  are  engaged  in 
mercantile  dealings,  the  buyers  and  sellers  respectively  should  be 
able  to  know  something  of  the  honesty  and  the  solvency  of  those 
with  whom  they  traffic ;  but  it  by  no  means  follows  that  one  party 
to  a  contract  perpetrates  a  fraud  on  the  other  if  he  does  not  publish 
an  account  of  his  previous  trade  transactions  and  of  his  present 
position.  A  moral  fraud  is  effected  if  a  purchaser  buys  that  which 
he  knows  he  cannot  pay  for,  and  poses  before  the  seller  as  a  person 
who  may  be  supposed  to  be  solvent ;  but  the  scope  and  powers  of 
fraud  are  infinite,  and  it  is  impossible  for  legislation  to  strike  at 
every  indication  of  it.  A  great  deal  must  necessarily  be  left  to  the 
traders  themselves,  and  in  the  long  run  their  own  inteUigence  and 
self-interest  will  protect  them  more  efiectually  than  all  the  laws 
that  ever  were  made. 

The  Act  to  provide  for  the  registration  of  deeds  of  arrangement, 
passed  on  the  i6th  September,  1887,  was  undoubtedly  intended  to 
put  down,  to  some  extent  at  least,  an  evil  which  (it  was  said)  the 
mercantile  public  complained  of.  It  was  said  that  under  the  law 
as  it  then  stood  a  debtor,  being  insolvent,  might,  in  order  to  avoid 
bankruptcy  process,  or  for  any  other  reason,  enter  into  a  private 
arrangement  with  his  creditors,  or  some  of  them,  whereby  the  real 
control  of  his  future  business  was  taken  out  of  his  hands,  and  then 
incur  fresh  debts  with  other  people  who,  ignorant  of  his  position, 
might  trust  him  as  a  solvent  man,  or  he  might  possibly  agree  with 
his  creditors  for  the  payment  of  a  composition  on  their  debts,  and, 
having  thus  reduced  his  liabilities,  proceed  to  improve  his  position 
in  the  future.  The  first  case  might,  and  probably  would,  involve  a 
fraud  on  those  who  aftei-wards  dealt  with  him  in  ignorance  of  what 
had  been  done.  The  latter  would  in  most  instances  not  be  injurious 
to  his  future  creditors.  It  has  nevertheless  been  in  effect  deter- 
mined by  the  legislature  that  a  fraud  is  put  upon  all  those  who 
may  deal  with  a  man  after  he  has  made  any  compromise  with 
creditors  if  he  has  not  published  it  to  the  world,  so  that  the  past 
may  act  as  a  warning  for  the  future.  The  Deeds  of  Arrangement 
Act  was  passed  in  the  interest  of  this  great  principle,  and  of  course, 
if  it  is  fitted  for  the  purposes  designed,  the  commercial  and  moral 
public  ought  to  be  greatly  benefited  by  its  operation.  Whether 
honesty  or  even  public  morality  can  be  manufactured  by  legislative 
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enactments  is  sometimes  doubted  by  those  who  cannot  see  in  the 
present  state  of  the  trading  mind  the  elements  of  a  mechanically 
forced  millennium.  The  idea  no  doubt  is  that  publicity  in  relation 
to  pecuniary  matters  enforces  honesty.  In  some  cases  it  may  do 
so.  In  others  it  seems  to  have  rather  the  opposite  result.  Take 
for  instance  the  effect  of  the  Bankruptcy  Act,  1 869.  Under  that 
Act  every  proceeding,  whether  in  bankruptcy  or  for  liquidation  or 
composition,  was  advertised,  records  were  kept  of  the  resolutions 
that  were  passed,  and  as  much  publicity  as  could  possibly  be 
attained  was  given  to  whatever  was  done.  Lenient  in  other 
respects,  the  Bankruptcy  law  under  that  Act  was  severe  in  respect 
of  advertisements  and  registrations.  So  lenient  in  administration 
was  it  that  very  few  indeed  were  the  arrangements  made  out  of 
Court,  and  yet  it  may  be  questioned  if  the  publicity  given  to 
failures  made  debtors  more  honest  or  creditors  more  careful.  Men 
would  in  many  instances  fail  again  and  again,  always  coming  up 
bright  and  shining,  and  always  able  to  find  people  who  would  trust 
them.  In  fact,  publicity  rather  seemed  (it  may  be  only  ^  seemed  *) 
to  engender  a  brazen  and  corrupt  tone  of  mind  than  otherwise. 
So  apparently  thought  the  Legislature,  for  the  Bankruptcy  Act  of 
1883  was  intended  to  act  as  a  thunderbolt  hurled  at  the  moral 
laxity  of  commerce  which  its  predecessor  had  patronised.  But 
the  very  sternness  of  this  latter  measure  had  a  painful  result.  ItB 
very  threats  destroyed  the  candour  which  had  characterised  society 
prior  to  its  existence.  In  the  last  year  of  existence  of  the  Act  of 
1869,  in  the  year  1883,  the  exact  number  of  failures  recorded  was, 
I  believe,  10,183.  In  the  year  1884,  the  number  was  3,231 ;  so 
that  if  public  records  could  prove  anything,  the  commercial  virtue 
of  the  kingdom  was  on  the  ist  January,  1884,  68|  per  cent,  greater 
than  it  was  on  the  31st  December,  1883.  The  improvement,  un- 
fortunately, was  only  superficial.  Two-thirds  of  the  debtors  and 
creditors  in  the  kingdom  preferred  private  arrangements  to  the 
operation  of  the  new  Bankruptcy  Law.  They  did  not  so  much 
object  to  publicity  as  they  did  to  other  matters  which  the  Act  of 
1883  would  have  brought  perhaps  painfully  to  their  notice. 

The  result  of  the  working  of  the  old  Act  showed  that  publicity  by 
itself  was  neither  a  deterrent  to  debtors,  nor  did  it,  as  a  rule,  make 
creditors  cautious ;  and  if  this  was  so,  may  one  be  permitted  to 
doubt  whether  an  Act  the  main  object  of  which  is  to  give  publicity 
to  transactions  relating  to  insolvents  and  their  estates  outside 
bankruptcy  is  likely  to  be  really  beneficial  However  this  may 
be,  the  intention  of  the  Act  is  good.  Let  us  consider  its  probable 
operation,  for  up  to  the  present  we  have  had  no  cases  of  any  im- 
portance to  show  what  interpretation  will  be  put  upon  its  clauses. 

VOL.  IV.  a  g 
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The  effect  of  it  may  be  shortly  stated  thus.  Every  document 
coming  within  the  statutory  definition  of  a  deed  of  arrangement  is 
to  be  duly  registered,  and  in  default  of  registration  is  to  be  void. 
It  will  be  readily  understood  therefore  that  whatever  arrangement 
is  made  otherwise  than  by  a  document  is  not  affected  by  the  Act ; 
that  only  such  documents  as  come  within  the  definition  are  so 
affected,  and  that  the  efficient  operation  of  the  Act  will  depend  upon 
the  comprehensiveness  of  the  definition. 

The  defining  clauses  are  ss.  4  and  19.    They  run  as  follows : — 

S.  4  (i).  *  This  Act  shall  apply  to  every  deed  of  arrangement  as 
defined  in  this  section,  made  after  the  commencement  of  this  Act.' 

(2).  'A  deed  of  arrangement  to  which  this  Act  applies  shall 
include  any  of  the  following  instruments,  whether  under  seal  or 
not,  made  by,  for,  or  in  respect  of  the  affairs  of  a  debtor  for  the 
benefit  of  his  creditors  generally  (otherwise  than  in  pursuance  of 
the  law  for  the  time  being  in  force  relating  to  Bankruptcy),  that  is 
to  say : — 

*  (a)  An  assignment  of  property ; 

*  {b)  A  deed  of,  or  agreement  for,  a  composition. 

'  And  in  cases  where  creditors  of  a  debtor  obtain  any  control  over 
his  property  or  business ; 

^(c)  A  deed  of  inspectorship  entered  into  for  the  purpose  of 
carrying  on  or  winding  up  a  business ; 

*((i)  A  letter  of  license  authorising  the  debtor  or  any  other 
person  to  manage,  carry  on,  realise,  or  dispose  of  a  business  with 
a  view  to  the  payment  of  debts :  and 

'  (e)  Any  agreement  or  instrument,  entered  into  for  the  purpose 
of  carrying  on  or  winding  up  the  debtor's  business,  or  authorising 
the  debtor  or  any  other  person  to  manage,  carry  on,  idealise,  or  dis- 
pose of  the  debtor's  business  with  a  view  to  the  payment  of  his 
debts.' 

S.  19.  In  this  Act,  unless  the  context  otherwise  requires: — 

'  '^  Court  or  a  Judge  "  means  the  High  Court  of  Justice  and  any 
Judge  thereof; 

' ''  Creditors  generally  "  includes  all  creditors  who  may  assent  or 
take  the  benefit  of  a  deed  of  arrangement ; 

*  "  Person"  includes  a  body  of  persons  corporate  or  unincorporate ; 

*  "  Prescribed  "  means  prescribed  by  rules  to  be  made  under  this 
Act; 

'  '^Property"  has  the  same  meaning  as  the  same  expression  has 
in  the  Bankruptcy  Act,  1883 ; 

*  "  Rules  "  includes  forms.' 

The  effect  of  section  4  is  to  confine  the  interpretation  of  the  term 
*  Deed  of  Arrangement '  to  the  instruments  referred  to  in  subs.  2 : — 
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A  Deed  of  Arrangement  must  be  an  inBtrument,  that  is  to  say,  an 
instrument  in  writing,  whether  under  seal  or  not,  having  certain 
characteristics.  let  me  pause  here  for  a  moment  to  observe  that  it 
is  rather  a  pity  to  disturb  old-fashioned  prejudices,  even  though 
they  are  prejudices.  To  some  men  (let  me  include  myself  in  the 
number)  it  is  startling  to  be  told  that  a  deed  need  not  be  under 
seal.  The  definition  in  question  gives  a  brevet  rank  to  unsealed 
agreements  which  I  cannot  but  think  is  a  little  unnecessary. 
There,  however,  the  definition  is,  and  so  we  must  remember  in 
construing  the  Act  that  a  Deed  of  Arrangement  is  not  bound  to  be 
a  deed. 

The  document  is  to  be  '  made,'  that  is,  it  is  at  least  to  be  signed 
'  by,  for,  or  in  respect  of  the  affairs  of  a  debtor  for  the  benefit  of  his 
creditors  generally.'  I  assume  that  the  intention  of  this  passage  is 
that  the  document  is  to  be  made  by  debtor  for  or  in  respect  of  his 
affairs.  Sut  this  is  not  quite  clear ;  the  words  '  by,  for,  or  in  re- 
spect of  the  affairs '  might  be  read  '  by,  or  for,  or  in  respect  of  the 
affairs,'  and  then  any  deed  made  by  the  debtor  or  any  person 
which,  to  use  the  words  that  follow,  is  *  for  the  benefit  of  his  cre- 
ditors generally,'  would  be  within  the  Act.  It  can  hardly  have 
been  intended,  if  a  relative  of  the  debtor  makes  a  documentary 
arrangement  for  the  benefit  of  the  debtor's  creditors,  that  such 
document  shall  be  registered.  The  word  'for'  is  somewhat  re- 
dundant and  harsh,  and  I  think  that  the  construction  '  by  a  debtor 
for  or  in  respect  of  his  affairs,'  meaning  *  by  a  debtor  in  respect  of 
his  affairs,'  is  most  likely  to  be  adopted.  Anyway,  one  cannot  but 
regret  that  there  should  be  even  a  modicum  of  doubt  as  to  the 
interpretation  of  this  part  of  the  clause. 

The  next  part  of  the  sentence,  *  for  the  benefit  of  his  creditors 
generally,'  is  also^  having  regard  to  the  interpretation  clause,  s.  19, 
somewhat  puzzling.  These  words,  *  for  the  benefit  of  his  creditors 
generally,'  were  used  in  sec.  6,  subs,  i  of  the  Bankruptcy  Act,  1869, 
and  they  took  the  place  of  the  words  '  for  the  benefit  of  all  his 
creditors '  in  sec.  68  of  the  Act  of  1849.  Prima  facie  the  meaning  of 
'  creditors  generally'  is '  all  the  creditors/  and  I  suppose  that  it  was 
at  first  the  intention,  under  this  Act,  that  the  words  in  question 
should  bear  this  interpretation ;  but  if  so  the  intention  was  after- 
wards thrown  overboard,  for  the  19th  sec.  provides  that  *  creditors 
generally'  includes  all  creditors  who  may  assent  or  take  the  benefit 
of  a  deed  of  arrangement.  This  seems  to  be  somewhat  confusing, 
for  as  a  deed  of  arrangement  may,  e.  g.  be  a  deed  of  assignment  of 
property,  such  a  deed,  if  made  for  the  benefit  of  certain  creditors 
who  assent  it,  becomes  a  deed  made  for  the  benefit  of  creditors 
generally  within  the  words  of  the  statute.    No  doubt  there  is 
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another  way  of  putting  the  case.  The  section  may  refer  only  to 
such  deeds  as  are  made  *  for  the  benefit  of  creditors  generally  or  for 
the  benefit  of  all  creditors  who  may  assent  to  or  take  the  benefit  of 
such  deed/  leaving  it  at  the  option  of  every  creditor  to  come  in 
under  the  arrangement ;  but  such  an  interpretation  would  defeat 
the  intention  of  the  Act,  for  a  debtor  would  then  only  have  to  debar 
one  or  more  creditors  from  having  any  right  under  the  deed,  and  it 
would  thereupon  be  no  deed  of  arrangement  within  the  statute.  I 
am  afraid  that  the  words  ^creditors  generally'  must  mean  or  include 
'  creditors  not  generally/  and  if  this  be  so,  then  a  deed  of  arrange- 
ment with  only  a  few  creditors  is  void  if  not  registered.  But  here 
again  a  difficulty  arises.  Does  the  word  creditors  necessarily  imply 
the  plural  number  ?  Probably  it  does ;  but  under  an  Act  for  shorten- 
ing the  language  used  in  Acts  of  Parliament  (13  &  14  Vic.  c.  21.  s.  4) 
words  importing  the  plural  include  the  singular  unless  expressly 
excluded  by  words,  and  therefore  unless  the  strict  reading  of  the 
context  which  includes  the  word  *  all  *  before  the  word  *  creditors ' 
in  the  interpretation  clause  expressly  excludes  the  application  of 
the  last-named  Act,  a  deed  of  arrangement  with  a  single  creditor 
and  for  his  sole  benefit  will  be  for  the  benefit  of  creditors  generally, 
and  will,  unless  registered,  be  void  under  this  statute.  The 
position  therefore  is  this.  If  it  shaU  be  held  that  the  Act  only 
afiects  deeds  or  agreements  made  for  the  benefit  of  all  creditors  or 
of  all  who  at  their  own  option  shall  assent  to,  or  take  the  benefit 
thereof,  the  Act  may  be  avoided  by  debarring  one  or  more  creditor 
or  creditors  from  the  benefit  of  it.  If,  on  the  contrary,  it  is  held 
that  a  deed  or  arrangement  made  for  the  benefit  of  some  creditors 
only  is  within  the  Act,  then  it  will  be  bad  unless  registered  if  only 
made  for  the  benefit  of  two  of  them.  And  if  bad  when  made  for 
the  benefit  of  two  small  ones,  why  is  it  to  be  free  from  registration 
if  made  for  the  benefit  of  one  large  one  ?  The  fraud  (if  fraud  there 
be)  on  the  public  is  the  same  in  the  latter  case  as  in  the  former. 
It  may  be  suggested  that  in  the  case  of  a  single  creditor  the  Bills 
of  Sale  Acts  step  in,  but  I  think  the  answer  will  be  that  the  Bills 
of  Sale  Act,  \  882,  only  deals  with  documents  relating  to  a  particular 
class  of  property  where  those  documents  are  given  to  secure  the 
payment  of  money,  and  that  the  statute  now  under  consideration 
is  not  confined  to  such  property,  nor  to  cases  where  the  document 
is  only  given  as  security.  'Rie  Bills  of  Sale  Act,  1878,  is  also 
limited  in  its  operation,  and  non-registration  under  it  does  not 
absolutely  avoid  the  document  given. 

But  if  there  is  a  difficulty  in  ascertaining  a  priori  whether  or  not 
an  instrument  is  within  the  statute  or  not,  there  is  at  least  an  easy 
way  of  getting  out  of  this  difficulty  by  doing  without  any  instrument 
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at  all — *  Crescit  in  orbe  dolus/  the  free  interpretation  of  which,  I 
take  it,  is  '  The  children  of  this  world  are  in  their  generation  wiser 
than  the  legislature.'  Very  shortly  after  the  Act  was  passed  it  was 
suggested  that  it  is  only  when  there  are  instruments  that  such 
instruments  can  be  registered,  that  agreements  can  be  made 
orally,  and  that  the  most  rigorous  reading  of  the  Act  cannot  make 
it  apply  to  a  bill  of  exchange  or  promissory  note  given  by  a  debtor 
to  his  creditor  in  payment  of  his  debt.  'Let,*  it  was  said,  'a 
debtor  give  such  a  negotiable  security  to  his  creditor  for  the  full 
amount  due,  and  five  minutes  afterwards  let  him  discount  his  own 
acceptance  for,  say  five  shillings  in  the  pound.'  There  is  clearly 
nothing  to  register,  and  the  operation  of  the  Act  is  avoided.  Again, 
instead  of  one  creditor  let  twenty  creditors  be  present.  To  each  of 
these  the  wily  debtor  gives  his  acceptance  for  the  full  amount  of 
the  debt,  and  presently  finding  himself  (of  course  unexpectedly)  in 
possession  of  sufficient  means,  he  discounts  these  several  papers  at 
a  low  figure.  The  Act  has  left  him  power  to  do  this,  so  he  is  quite 
right  in  doing  it.  He  is  not  even  bound  to  do  as  much  as  this. 
If  he  calls  his  creditors  together  and  offers  them  a  percentage  on 
their  debts,  and  they  orally  assent  to  accept  the  same,  and  he  then 
and  there  pays  to  each  the  requisite  amount  in  discharge,  there  is 
nothing  to  register,  for  there  is  no  document.  Many  other  ways 
may  be  suggested  for  avoiding  the  Act.  I  have  only  referred 
to  those  which  I  have  been  informed  are  frequently  adopted.  So 
long  as  there  is  no  instrument  assigning  property  or  deeds,  agree- 
ments or  licenses  in  writing,  such  as  those  referred  to  in  section  4, 
subs.  2,  made  by  signature,  the  debtor  and  those  creditors  who 
object  to  unnecessary  publicity  can  plead  that  the  statute  gives  a 
tacit  assent  to  their  actions. 

I  do  not  propose  to  deal  at  length  with  subsections  a,  d,  c,  d,  e. 
of  the  second  part  of  section  4 ;  but  one  or  two  observations  may 
be  made  in  relation  to  them.  First,  to  an  ordinary  understanding 
a  composition  means  a  new  agreement  whereby  the  debtor  is  either 
absolutely  released  from  his  debts  in  consideration  of  a  present 
reduced  payment,  or  he  is  enabled  to  obtain  that  release  eventually 
on  making  some  future  payment  or  payments,  all  personal  remedies 
being  stayed  against  him  in  the  meantime.  Secondly,  c,  d,  and  e 
only  refer  to  cases  where  creditors  of  a  debtor  obtain  any  control 
over  his  property  or  business,  and  d  only  refers  to  a  letter  of  license 
for  a  specific  purpose.  Now,  the  old  form  of  a  letter  of  license  was 
that  of  a  deed  poll  signed  by  creditors  only,  and  the  effect  of  it 
was  that  the  creditors  undertook  not  to  take  any  process  against 
the  debtor  for  a  specified  time.  It  did  not  convey  property,  nor 
was  it  a  deed  or  agreement  for  a  composition,  nor  did  the  creditors 
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under  it  obtain  any  control  over  his  property  or  business.  The 
creditors  trusted  to  the  honesty  of  the  debtor,  and  they  expected 
that  he  would  out  of  his  trading  pay  his  debts,  and  therefore  the 
license  was  given  with  a  view  to  the  payment  of  his  debts,  and  to 
enable  him  the  better  to  do  so.  Such  a  deed  or  document,  if  now 
given,  would  have  the  same  effect.  It  would  be  a  giving  of  time 
for  the  payment  of  debts,  but  as  under  it  the  creditors  would  not 
obtain  any  control  over  the  property  or  business  of  the  debtor,  it 
would  appear  not  to  be  within  the  Act,  and  not  to  require  regis- 
tration. Other  instances  may  be  adduced  showing  that  the  Act 
apparently  narrows  its  operation  to  such  an  extent  that  its  use  is 
merely  optional,  whereas  it  was  meant  to  be  compulsory.  As  the 
object  of  the  Act  is  to  defeat  dishonesty  and  fraud  upon  those  who 
are  not  parties  to  the  arrangements  referred  to,  why  should  loop- 
holes have  been  left  by  which  dishonest  persons  can  escape  from  its 
pressure  ? 

In  dealing  with  the  remainder  of  the  Act  certain  points  arise 
which  require  notice. 

S.  5.  'A  deed  of  arrangement  to  which  the  Act  applies  shall  be 
void  unless  the  same  shall  have  been  registered  under  this  Act 
within  seven  clear  days  after  the  first  execution  thereof  by  the 
debtor  or  any  creditor,  or  if  it  is  executed  in  any  place  out  of  Eng- 
land or  Ireland  respectively,  then  within  seven  clear  days  after  the 
time  at  which  it  would,  in  the  ordinary  course  of  post,  arrive  in 
England  or  Ireland  respectively,  if  posted  within  one  week  after 
the  execution  thereof  and  unless  the  same  shall  bear  such  ordinary 
and  ad  valorem  stamp  as  is  under  this  Act  provided.'  Now,  although 
seven  days  is  rather  a  short  time  to  allow  for  registration,  inasmuch 
as  the  time  is  to  run  from  the  date  when  the  first  signature  is 
appended  to  the  document,  we  must  assume  that  this  point  was 
duly  considered  and  thereupon  the  question  was  concluded.  No 
doubt  it  was  also  thought  Uiat  there  might  be  instances  in  which 
a  fortnight  would  be  wanted  to  obtain  the  assents  or  signatures  of 
creditors  before  registration,  and  vrith  the  view  of  assisting  in  such 
cases  as  well  as  with  that  of  providing  for  instances  where  under 
stress  of  circumstances  a  debtor  or  other  the  primary  executant 
might  be  out  of  the  jurisdiction,  the  provision  in  relation  to  the 
time  to  elapse  after  execution  of  the  document  out  of  England  or 
Ireland  was  made.  It  must  have  been  that  with  the  idea  of  allow- 
ing to  every  debtor  a  fortnight  if  he  really  wanted  it,  it  was  per- 
mitted, that,  if  before  executing  the  deed  he  would  betake  him  to 
France  or  to  Scotland  and  there  put  his  hand  and  seal,  or  his  hand 
without  his  seal,  to  the  document,  he  should  have  a  fortnight 
afterwards  before  he  need  register  it. 
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I  am  not  quite  clear  as  to  what  is  meant  by  the  expression  in 
relation  to  the  document  arriving  in  England  or  Ireland  in  the 
ordinary  course  of  post  I  assume  that  it  must  mean  to  refer  to 
the  time  when  it  arrives  at  its  destination  in  England  or  Ireland, 
and  not  when  it  simply  arrives  within  the  country.  Of  course,  also 
the  Act  means  that  if  the  deed  is  to  be  registered  in  England,  and 
is  first  executed  in  Ireland,  the  week  is  to  run  from  the  same  period 
as  it  would  do  if  the  execution  was  in  Scotland,  and  vice  versa  if  the 
deed  is  executed  in  England  and  is  to  be  registered  in  Ireland; 
so  that  the  result  of  the  whole  section  is,  that  if  a  deed  of  arrange- 
ment is  first  executed  in  the  country  wherein  it  is  to  be  registered 
it  will  be  void  unless  registered  within  one  week  from  the  first 
execution ;  that  if  it  is  executed  out  of  that  country  the  period 
allowed  is  fourteen  days  in  addition  to  the  necessary  time  of  passing 
through  the  post,  and  that  when  registered  it  must  bear  such  ordi- 
nary or  ad  valorem  stamp  as  is  under  this  Act  provided. 

Those  who  are  engaged  in  carrying  out  great  principles  occa- 
sionally omit  to  notice  petty  details,  and  this  possibly  explains  why 
the  sixth  section  of  this  Act  seems  to  be  a  little  in  contradiction  to 
section  five.  I  have  already  pointed  out  that  in  some  cases  a  deed 
is  to  be  void  unless  registered  within  fourteen  days  after  the  first 
execution,  allowance  being  made  for  postal  transit.  The  sixth 
section  of  the  Act  directs  that  registration  shall  be  effected  by  pre- 
senting to  the  registrar  a  true  copy  of  the  deed,  &c.  within  seven 
days  after  the  execution,  so  that  if  the  Act  is  read  strictly  a  deed 
executed  out  of  the  jurisdiction  is  not  to  be  void  if  registered  within 
fourteen  days  after  execution,  provided  nevertheless  that  it  must  be 
registered  within  seven  days  from  the  same  date.  Of  course,  the 
way  to  get  out  of  the  difficulty  is  to  read  the  words  in  the  sixth 
section  limiting  the  period  as  only  applying  to  deeds  executed  in 
the  country  of  registration,  but  surely  there  is  in  the  clause  an  indi- 
cation of  a  laxity  of  thought  which  ought  not  to  obtain  in  such  an 
august  body  as  the  legislature  of  this  country.  Is  there  not  also 
a  little  carelessness  in  the  wording  of  the  second  sub-section  of  the 
sixth  section  ? 

It  runs  as  follows : — 

'  No  deed  shall  be  registered  under  this  Act  unless  the  original 
of  such  deed,  duly  stamped  with  the  proper  inland  revenue  duty, 
and  in  addition  to  such  duty  a  stamp  denoting  a  duty  computed  at 
the  rate  of  one  shilling  for  every  hundred  pounds  or  fraction  of  a 
hundred  pounds  of  the  sworn  value  of  the  property  passing,  or 
(where  no  property  passes  under  the  deed)  the  amount  of  com- 
position payable  under  the  deed  is  produced  to  the  registrar  at  the 
time  of  such  registration.* 
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Now,  it  will  be  remembered  that  when  registered  the  deed  is  to 
bear  'such  ordinary  and  ad  valorem  stamp  as  under  this  Act 
provided  *  (see  subs.  5).  The  idea  was,  no  doubt,  that  an  ad  valorem 
stamp  would  be  prescribed  for  all  deeds  which  should  require 
registration ;  but  it  would  seem  that  this  subsection  only  provides 
for  ad  valorem  stamps  where  either  property  passes  or  where  there 
is  a  certain  composition  payable  under  the  deed. 

A  reference  to  clauses  c,  d,  and  e  of  subsec.  4,  which  deal  with 
arrangements  for  the  payment  of  debts  as  distinguished  from  com- 
position, will  show  that  deeds  or  documents  such  as  they  include 
will  not  necessarily  pass  property  nor  make  any  composition 
payable.  This  will  therefore  raise  the  necessity  for  a  modified 
interpretation  of  the  final  words  of  section  5,  and  these  words  will 
have  to  be  read  *  such  ordinary  and  such  ad  valorem  stamp,  if  any, 
as  is  under  this  Act  provided.'  The  words  in  the  earlier  section 
are  not  happy,  and  it  is  the  misfortune  of  this  piece  of  legal  edifice 
that  the  words  of  subsec.  2  of  sec.  6  aid  and  abet  those  in  the 
earKer  section  in  their  misleading  tendency,  for  it  will  be  noticed 
that  here  also  it  is  stated  that  every  deed,  if  it  is  to  be  registered, 
must  have  an  ad  valorem  stamp  on  the  value  of  the  property 
passing  or  on  the  composition  payable.  Therefore  either  an  ad- 
dition must  be  made  to  the  Act,  such  as  above  suggested,  or  if  the 
words  are  read  literally,  as  no  ad  valorem  stamp  can  be  placed  on 
deeds  which  do  not  pass  property  or  provide  for  composition,  they 
cannot  be  registered.  It  would  be  absurd  to  suppose  that  the  Act 
which  requires  registration  also  forbids  it,  and  if  the  literal  con- 
struction is  followed  the  result  must  be  that  all  deeds  which  do 
not  answer  to  the  above  requirements  are  not  within  the  Act. 
Therefore,  as  this  construction  would  eliminate  from  the  operation 
of  the  Act  all  those  deeds  which  do  not  pass  property  and  are  made 
with  a  view  to  the  payment  of  debts,  words  must  be  added  or 
imagined  which  show  that  an  ad  valorem  duty  is  not  required  ex- 
cept for  deeds  which  pass  property  or  provide  for  a  composition. 

May  I  point  out  that  the  architects  of  this  Act  seem  to  have 
overlooked  the  possibility  of  a  course  of  action  whereby  the  Revenue 
will  be  prevented  from  receiving  that  profit  on  the  stamps  of  a  deed 
of  arrangement  which  I  suppose  it  was  intended  should  be  paid  ? 
An  ad  valorem  stamp  is  required  when  property  passes  on  the 
value  of  that  property,  *  or '  (where  no  property  passes  under  the 
deed)  on  '  the  amount  of  the  composition  payable  under  the  deed.' 
Now  it  is  not  an  uncommon  thing  for  persons,  especially  those  who 
are  not  quite  solvent,  to  object  to  pay  more  than  they  are  actually 
obliged  for  revenue  purposes.  Where  the  stamp  on  a  composition 
deed  pui*e  and  simple  would  be  considerable,  we  may  be  sure  that 
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the  debtor  would  avoid  having  to  pay  it  by  convey  ing  some  small 
amount  of  property  upon  the  value  of  which  the  ad  valorem  duty 
would  have  to  be  estimated.  By  simpl}''  inserting  in  the  deed  an 
assignment  of,  say  an  old  tooth-brush  or  a  mouse-trap,  the  value  of 
which  being  under  one  hundred  pounds  would  only  entail  ad  valorem 
duty  to  the  amount  of  one  shilling,  the  debtor  will  save  himself 
from  the  necessity  of  paying  a  very  much  larger  sum  for  the  stamp 
on  a  large  composition.  The  only  other  question  of  importance 
which  the  contemplation  of  this  Act  has  forced  upon  me  is  in 
relation  to  the  country  of  Registration.  The  fifth  clause,  as  will 
have  been  noticed,  mentions  England  and  Ireland.  *  If  it  is  executed 
out  of  England  or  Ireland  respectively,  then  within  seven  days 
after  the  time  at  which  it  would,  in  the  ordinary  course  of  post, 
arrive  in  England  or  Ireland  respectively,'  &c.  This  certainly  does 
not  say  where  registration  is  to  be  effected.  Now,  when  we  come  to 
sect.  8,  subs,  i,  we  find  that  the  Registrar  of  Bills  of  Sale  in  England 
and  Ireland  respectively  shall  be  Registrar  for  the  purposes  of  this 
Act,  and  we  know  that  registration  is  to  be  effected  by  presenting 
and  filing  with  the  Registrar  a  copy  of  the  deed.  So  that  we  are 
so  far  left  in  doubt  as  to  what  deeds  are  to  be  registered  in  England 
and  what  in  Ireland.  In  section  13,  which  does  not  apply  to 
Ireland,  there  is  indeed  a  provision  for  a  subsequent  local  regis- 
tration where  the  debtor  lives  outside  the  London  Bankruptcy 
district ;  but  this  does  not  seem  to  help  the  present  question.  We 
may  suppose  indeed  that  where  a  man  and  all  his  creditors  live  in 
England,  or  where  any  property  conveyed  is  in  England,  the 
English  Registrar  will  be  the  proper  officer  to  register  the  deed. 
But  supposing  any  creditor  is  in  Ireland,  is  there  anything  to 
prevent  an  English  debtor  proceeding  to  Ireland  and  executing  and 
registering  the  deed  there  ?  I  have  been  unable  to  find  it.  In  fact, 
upon  the  face  of  the  Act  the  legislature  has  most  impartially  left  it 
to  a  debtor  to  choose  whether  he  will  register  his  deed  in  Ireland 
or  in  England. 

My  main  object  in  drawing  attention  to  the  apparent  defects  in 
this  Act  is,  that  if  there  is  a  fraud  to  be  overthrown  it  may  be  over- 
thrown. If  there  really  is  any  virtue  in  publicity,  let  publicity  be 
obtained.  A  measure  which  leaves  very  much  to  the  culprit  the 
amount  of  his  punishment,  or  that  leaves  to  a  debtor  the  choice  as 
to  what  extent,  if  any,  he  shall  become  amenable  to  the  law,  is  not 
likely  to  be  of  substantial  service  to  public  morality,  and  seems  (it 
may  be  only  *  seems ')  to  require  amendment. 

E.  CooPEB  Willis. 
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SOME  persons  might  think  that  I  ought  to  feel  rather  awkward 
in  writing  this  notice  of  Mr.  F.  W.  Maitland's  work.  Two 
circumstances  there  are  which  certainly  place  me  in  a  peculiar 
position.  The  editor  is  an  active  contributor  to  this  Review,  and 
I  would  have  sought  some  other  channel  to  express  my  opinion, 
if  I  felt  bound  for  this  reason  to  be  very  moderate  in  my  praise. 
But  I  do  not  feel  bound  by  the  fact  This  Review,  as  every  other 
periodical  of  solid  standing,  cannot  put  a  kind  of  ostracism  on  the 
work  of  its  helpers.  There  is  certainly  a  mean  term  between 
crying  up  a  book  in  the  spirit  of  a  partizan  and  skipping  over  the 
merits  of  a  most  important  production.  Let  us  try — in  a  new 
sense — not  only  to  be  friendly  to  Plato,  but  to  serve  Truth,  which 
goes  before  Plato.  And  so  I  will  say  at  the  very  outset,  that 
Mr.  Maitland's  work  in  his  Introduction  as  well  as  in  the  edition 
of  Bracton's  Note  Book  is  simply  a  model  of  its  kind.  It  combines 
patient,  industrious  investigation,  caution  and  firmness  of  inference, 
with  a  keen  critical  faculty  in  sifting  evidence,  and  great  acuteness 
in  the  combination  of  facts.  The  work  of  a  lawyer,  in  the  best 
sense  of  the  word,  it  goes  the  ways  and  furthers  the  aim  of  his* 
torical  research. 

I  need  not  dwell  long  on  another  consideration.  I  demur  to  the 
'  exception '  which  may  be  raised  against  me  as  a  reviewer  on  the 
ground  of  having  had  to  do  myself  with  the  British  Museum 
MS.  Add.  12,269.  I  shall  not  deny,  of  course,  that  I  feel  proud  of 
having  been  the  first  to  speak  about  'Bracton's  Note  Book'  in 
public,  and  of  seeing  my  letter  to  the  Athenseum  printed  at  the 
head  of  such  an  edition  as  Mr.  Maitland's.  But  I  feel  shy  and 
somewhat  ashamed  of  myself  as  one  who  has  to  stand  in  poor 
attire  in  the  first  rank  of  a  brilliant  array.  Mr.  Maitland  has  not 
only  corrected  the  mistakes  and  oversights  which  I  made  in  my 
hasty  attempt  to  bring  the  matter  to  issue,  but  he  has  worked 
out  the  lines  of  argument  and  raised  a  number  of  points  which 
I  did  not  mention  at  all.  My  letter  bears  to  his  Introduction 
the  relation  of  a  rough  pencil  sketch  to  a  finished  picture.  In  a 
word  I  claim  only  one  merit — a  great  one,  it  is  true — the  merit  of 
having  induced  Mr.  Maitland  to  do  his  work. 

*  Bracion*8  Note  Book.  A  collection  of  catet  decided  in  the  King's  Courte  during 
the  reign  qf  Henrg  the  Thirds  annotated  by  a  lawyer  of  that  time,  eeeminylg  hy  Henry 
of  Bratton.  Ed.  by  F.  W.  MaiiUnd.  3  toIi.  London :  C.  J.  CUv  ft  Sons  [Camb.  Unir. 
Prw].   1887. 
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I  cannot  attempt  to  give  a  *  r&umd  *  of  the  Introduction :  the 
readers  of  this  Review  will,  I  hope,  look  up  the  facts  for  themselves. 
But  I  shall  touch  briefly  on  those  points  which  appear  to  me  to  be 
of  chief  importance,  or  to  call  for  some  remark  and  explanation. 
Before  treating  of  the  Note  Book  itself  the  editor  paves  his  way  to 
it  by  a  general  survey  of  the  conditions  in  which  Bracton's  cele- 
brated treatise  was  composed.  It  stands  quite  unique  in  merit 
among  the  productions  of  medieval  lawyers,  and  the  reason  has 
to  be  sought  not  only  in  the  author^s  transcendent  capacity,  but 
also  in  the  exceptional  advantages  afforded  by  the  times.  For 
most  European  nations  the  thirteenth  century  has  been  the  epoch 
of  the  great  *  parting  of  the  waters '  in  the  dominion  of  law.  The 
Teutonic  rules  brought  by  the  Conquest  had  been  gradually  breaking 
up  to  local  customs,  and,  if  anything,  had  degenerated  in  their  sub- 
stance. Meanwhile  society  begins  its  ascendant  movement,  roughly 
speaking,  since  the  eleventh  century.  The  development  of  inter- 
course, of  husbandry,  of  political  relations,  was  urgently  requiring 
new  legal  forms,  and  they  gradually  emerge  under  the  influence 
of  the  regenerated  state  and  of  the  study  of  Roman  law.  The 
time  when  the  new  system  gets  settled  down  was  certainly  l/te 
historical  moment  for  defining  its  broadest  principles  and  its  chief 
applications  in  legal  literature.  Bracton  wrote  his  book  when  the 
great  rules  of  English  law  were  in  full  working  order,  but  he  wrote 
it  in  the  freshness  and  vigour  of  new  life,  quite  free  from  the 
hampering  action  of  ossified  forms.  In  speaking  of  Bracton,  as  the 
representative  of  a  crisis,  Mr.  Maitland  naturally  adverts  to  those 
who  have  worked  during  the  same  crisis  on  the  Continent.  He 
notes  down  the  curious  fact,  that  the  English  lawyer  seems,  at  first 
sight,  to  be  much  more  subjected  to  Azo  than  Eike  von  Repkow 
and  Beaumanoir,  although  Germany  and  France  developed  their 
later  legal  system  in  the  bond  of  Romanism.  I  do  not  think  the 
comparison  points  this  way,  not  as  to  France  at  any  rate.  True, 
Beaumanoir*8  book  is  more  distinctly  Teutonic  than  Bracton's, 
although  there  is  a  very  marked  Roman  element  in  it  too.  But 
Beaumanoir  ought  not  to  stand  alone  by  the  side  of  Bracton.  He 
was  summarizing  a  provincial  'coutume,'  and  to  obtain  an  equi- 
valent to  the  treatise  *  de  legibus  et  consuetudinibus  Angliae,'  we 
ought  to  reinforce  the  *  Coutume  de  Beauvaisis,'  at  least  by  P.  de 
Fontaine's  'Conseil,'  ftnd  the  so-called  *  Etablissements  de  S. 
Louis.'  Fontaine  is  even  more  dependent  on  Romanistic  ter- 
minology and  misconstrued  Roman  rules  than  Bracton  is  dependent 
on  Azo.  The  *  coutumes '  of  Orl^ns  and  Anjou,  which  go  under 
the  name  of  S.  Louis'  laws,  and  Beaumanoir,  are  in  fact  presenting 
three  different  stages  of  amalgamation  between  classical  jurispru* 
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dence  and  barbarous  customs  ;  taken  altogether  they  afford  almost 
all  the  yarieties  of  the  process  which  Bracton  exhibits  in  his 
one  work^.  Speaking  broadly,  the  chief  distinctions  between  the 
English  and  the  French  system  of  the  thirteenth  century  lie  in 
their  political  and  processual  features.  In  one  case  the  King  has 
succeeded  to  centralize  justice  round  the  throne,  in  the  other  the 
reviyal  of  jurisprudence  is  acting  on  a  provincial  basis.  In  one 
case  trial  by  jury  keeps  the  legal  institutions  from  falling  entirely 
into  the  hands  of  a  professional  class,  in  the  other  the  ^proce- 
dure d'enquete'  begins  developing  into  the  isolated  action  of 
judicial  authorities. 

Bracton  s  work  not  only  falls  into  a  momentous  epoch  of  legal 
history — ^he  bad  to  act  and  to  write  during  the  great  constitutional 
struggle  between  Henry  lU  and  the  Barons.  Mr.  Maitland  shows 
that  he  decided  pleas  before  the  King  during  a  great  part  of  his 
career ;  a  fact  which  did  not  prevent  the  Barons  from  employing 
him  in  the  time  of  their  sway.  A  fitting  close  to  a  long  life  of 
learning  and  impartiality  is  afforded  by  Bracton*s  appointment  in 
1267,  just  before  his  death,  to  hear  the  complaints  of  the  disin- 
herited, L  e.  of  those  who  were  wrecked  by  Montfort's  defeat.  The 
great  lawyer  seems  to  have  taken  his  position  more  or  less  outside 
of  party  politics,  and  it  is  characteristic  of  him,  that  the  allusions  to 
the  constitutional  struggle  which  occur  in  his  work  are  in  contra- 
diction to  each  other ;  he  does  not  seem  to  have  been  an  adherent 
of  either  of  the  conflicting  theories.  His  learning  was  based  on  the 
decisions  of  Martin  FateshuU  and  William  Raleigh,  while  he  very 
rarely  mentions  one  of  the  chief  supporters  of  Henry  Ill's  misrule — 
Stephen  Segrave.  Mr.  Maitland  rightly  lays  stress  on  the  fact 
against  Bishop  Stubbs,  but  he  goes  too  far  perhaps  in  conjecturing 
ihat  Bracton's  bias  was  'not  political  but  juristic,  that  Bracton 
regarded  FateshuU  and  Raleigh  as  the  heads  of  a  school  of  law  and 
of  lawyers,'  the  like  of  which  is  not  to  be  found  in  later  epochs  of 
English  legal  history.  I  do  not  know  of  any  facts  which  would 
entitle  us  to  consider  the  theoretical  opposition  between  FateshuU 
and  Segrave  to  be  a  deeper  one  than  that  between  Coke  and  Bacon 
for  instance,  and,  if  anything,  the  latter  comes  more  under  the 
distinction  of  schools  than  the  former. 

As  to  the  text  of  the  treatise,  Mr.  Maitland  agrees  with  the  view 
I  have  put  forward  in  this  same  Review,  namely  that  our  current 
editions  give  a  consecutive  text  of  a  work  which  has  been  con- 
siderably enlarged  by  additional  remarks  and  glosses.  Only  a 
detailed  critical  study  can  lead  to  definite  results  as  to  the  com- 

'  Compare  m  to  this  Paul  ViolUi,  Lea  Etabliuementi  de  S.  Louis,  and  the  same 
author's  *  Tr4ciM  de  lliistoira  du  droit  fran9aii.' 
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ponent  parts,  but  even  on  the  strength  of  what  has  been  brought 
to  light  akeady,  I  venture  to  suggest  one  position,  which  further 
study  will  probably  strengthen.  The  parts  of  the  treatise  that  are 
altogether  omitted  in  the  annotated  part  of  Digby  21%  (Bodleian 
MS.)  can  never  have  been  the  work  of  Bracton  himself.  They  are 
not  many,  but  comprise  some  not  unimportant  points. 

Nobody  will  deny  that  if  we  could  trace  Bracton's  rules  and 
precedents  to  the  cases  which  suggested  them,  we  should  make  a 
most  important  step  in  the  historical  study  of  English  law.  I  think 
that  after  Mr.  Maitland  s  exhaustive  publication  there  is  no  reason- 
able possibility  to  doubt  that  the  British  Museum  MS.  Add.  12,269 
presents  a  collection  of  cases  compiled  for  Bracton,  and  annotated 
by  him  or  under  his  direction.  The  argument  may  be  summarized 
in  Mr.  Maitland  s  own  words : 

*  The  treatise  (Bracton's)  is  absolutely  unique ;  the  Note  Book,  so 
far  as  we  know,  is  unique ;  these  two  unique  books  seem  to  have 
been  put  together  within  a  very  few  years  of  each  other,  while  yet 
the  Statute  of  Merton  was  nana  gracia\  Bracton's  choice  of  au- 
thorities is  peculiar,  distinctive;  the  compiler  of  the  Note  Book 
made  a  very  similar  choice ;  he  had,  for  instance  Just  six  consecutive 
rolls  of  pleas  Coram  rege\  Bracton  had  just  the  same  six ;  two-fifths 
of  Bracton*s  five  hundred  cases  are  in  this  book ;  every  tenth  case 
in  this  book  is  cited  by  Bracton ;  some  of  Bracton's  most  out-of- 
the-way  arguments  are  found  in  the  margin  of  this  book,  in 
particular  that  about  the  binding  of  land  by  warranty,  that  about 
the  ejectment  of  a  disseisor ;  the  same  phrases  appear  in  the  same 
contexts,  luste  propter  ius  sed  iniuste  propter  iniuriam,  Nihil 
certius  moi-te,  nihil  incertius  hora  mortis;  Corbyn*s  case,  Ralph 
Arundeirs  case  are  "  noted  up  "  in  the  Note  Book ;  they  are  *'  noted 
up"  also  in  the  Digby  MS.  of  the  treatise;  with  hardly  an  ex- 
ception, all  the  cases  thus  "  noted  up  "  seem  plainly  to  belong  to 
Bracton's  country,  to  affect  persons  whom  Bracton  must  have  known, 
Raleighs,  Traceys,  Gorges,  Blanchminsters,  Winscotts,  Arundells, 
Funchardons ;  lastly,  we  find  a  strongly  intimate  agreement  in 
error :  the  history  of  the  ordinance  about  special  bastardy  and  the 
Nolumu9  of  Merton  is  confused  and  perverted  in  the  same  way  in 
the  two  books.  Must  we  not  say,  then,  that  until  evidence  be  pro- 
duced on  the  other  side,  Bracton  is  entitled  to  a  judgment,  a 
possessory  judgment  ? '  (pp.  116,117). 

Mr.  Maitland  is  cautious  to  a  fault  in  his  statements  and  infer- 
ences. In  speaking  of  the  *  two-fifths*  of  Bracton's  cases  which  occur 
in  the  Note  Book,  for  instance,  he  takes  into  account  some  fifty  cases 
which  could  never  have  made  part  of  a  collection  of  old  trials,  being 
references  to   more  recent  occurrences.    Strictly  speaking,  they 
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ought  to  be  left  out  in  the  reckoning,  but  Mr.  Maitland  wants  to 
guard  even  against  the  shadow  of  an  accusation  of  forcing  the 
argument.  His  ultimate  verdict  carries  the  more  weight  with  it. 
Not  in  order  to  strengthen  it,  but  for  the  sake  of  clearing  up  par- 
ticular points,  I  may  venture  to  offer  the  following  suggestions. 

1.  The  notice  in  the  Exchequer  Roll,  quoted  by  Madox,  that  in 
1258  orders  were  made  for  the  restoration  to  the  Treasury  of  the 
rolls  of  Martin  Fateshull  and  William  Baleigh,  which  were  in  the 
hands  of  Bracton,  and  of  Segrave*s  rolls  detained  by  the  Abbot  of 
Leicester  and  the  Prior  of  Kenilworth  (the  Introduction,  p.  25). 
This  &ct  might  lead  one  to  think  that  possibly  it  was  not  Bracton 
alone  who  was  engaged  in  a  record-study  of  the  law  in  the  middle 
of  the  thirteenth  century.  But  the  Abbot  of  Leicester  and  the  Prior 
of  Kenilworth  were  looking,  for  whatever  purpose  it  may  be,  to 
authorities  quite  different  from  those  on  which  Bracton  relied. 
And  this  makes  the  coincidence  with  the  Note  Book  even  more 
striking.  From  internal  evidence  it  appears  that  the  Note  Book 
can  hardly  have  been  compiled  later  than  in  1256  and  hardly  much 
earlier  (Intr.  82).  Li  order  to  separate  the  Note  Book  from  the 
treatise  we  must  suppose  that  about  this  very  year,  at  the  very 
time  when  Bracton  was  engaged  in  the  study  of  PateshuU's  and 
Raleigh's  rolls,  and  necessarily  making  extracts  from  them,  some 
other  lawyer  of  high  standing  and  learning  had  got  hold  of  the 
very  rolls  in  order  to  compile  the  Note  Book.  The  supposition  is 
mathematically  possible,  because  it  is  not  mathematically  impossible 
that  this  supposed  other  lawyer  may  have  always  been  using 
duplicate  rolls,  or  that  he  may  have  completed  his  task  before 
Bracton  began  his.  But  is  it  likely  that  things  should  have  gone 
thus?  I  think  even  the  mathematical  balance  of  probabilities  will 
lie  strongly  against  a  similar  supposition. 

2.  I  cannot  help  attaching  some  importance  to  the  fact  that  in 
one  case  the  compiler  of  the  Note  Book  takes  up  a  Roll  from  which 
he  had  already  given  extracts.  It  shows  that  he  did  not  consider 
the  matter  in  the  roll  as  exhausted  by  the  fact  that  some  extracts 
had  been  made  from  it.  This  opens  the  way  for  a  conjecture 
as  to  the  missing  cases,  cases  that  is  which  are  to  be  found  in 
the  treatise  and  not  in  the  Note  Book.  As  Mr.  Maitland  has  it 
in  another  connection,  Bracton  may  have  compiled  more  than  one 
Note  Book,  or  he  may  have  reverted  to  original  rolls.  I  do  not 
think  this  last  very  likely,  because  some  means  of  *  orientation' 
were  needed  among  the  vast  mass  of  records  which  have  been  used 
for  the  treatise. 

3.  As  to  the  *  Nolumus,'  I  quite  agree  with  the  editor's  explana- 
tion ;  it  seems  the  only  plausible  and  perhaps  the  only  possible  one. 
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But  I  would  not  risk  to  maintain  that  the  story  of  the  refusal  on 
the  part  of  the  Barons  presents  the  same  gradual  perversion  of  the 
original  text  as  the  Ordinance  of  1234.  I  would  not  maintain  it 
because  there  is  no  original  text  in  the  case.  The  version  in  the 
Statute  Book  has  no  claim  to  be  considered  as  such,  and  this  by 
Mr.  Maitland's  own  admission  (comp.  pp.  105  and  115). 

After  all  that  has  been  said  of  the  Introduction,  I  need  not  say 
that  the  edition  has  been  prepared  with  all  possible  care  and 
accuracy.  The  notes  are  given  as  sparingly  and  briefly  as  possible, 
but  I  doubt  whether  the  editor  has  missed  a  single  historical  or 
legal  point  which  required  his  commentary.  I  have  not  been  able 
to  notice  a  number  of  important  questions  raised  and  solved  by 
Mr.  Maitland,  but  what  has  been  said  may  be  sufficient,  I  hope,  in 
order  to  draw  attention  to  this  very  remarkable  publication.  I  beg 
leave  to  point  out,  before  concluding,  that  all  my  remarks  applied  to 
matter  which  as  it  were  surrounds  the  chief  problems.  I  do  not 
see  that  there  is  anything  to  be  altered  or  added  in  the  treatment 
of  these  last.  And  then  even  this  brief  notice  may  show  that  we 
find  in  the  Introduction  a  great  deal  more  than  the  mere  discussion 
of  topics  speciaUy  connected  with  the  Note  Book.  Mr.  Maitland 
has  succeeded  in  giving  to  his  work  the  broad  basis  of  the  general 
history  of  the  time,  and  in  treating  this  much-debated  history 
originally.  Altogether  (may  it  be  allowed  for  a  foreigner  to  say 
it)  English  scholarship  has  every  reason  to  be  proud  of  this  work^ 
which  will  materially  promote  the  study  of  medieval  law. 

Paul  Vinogradoff. 
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TESTAMENTARY  CAPACITY  IN  MENTAL  DISEASE. 

IN  this  paper  I  propoBe  to  contend  that  the  current  of  the  com- 
parative case-law  of  testamentary  capacity  in  mental  disease 
has,  with  a  few  temporary  aberrations,  steadily  flowed  from  its 
commencement  in  support  of  the  following  propositions,  which  are 
consistent  with,  and  not  inaccurately  represent,  the  most  advanced 
medico-legal  opinion. 

PROPOsrnbN  I. — A  testator  must  possess  a  memory  sufficiently 
active  to  recall  (a)  the  nature  and  extent  of  his  property, 
and  {h)  the  persons  who  have  claims  upon  his  bounty :  and 
a  judgment  and  will  sufficiently  free  from  the  influence  of 
morbid  ideas  or  external  control,  to  determine  the  relative 
strength  of  these  claims. 

Authorities. — (i)  Combes  case  (Moor.  759;  4  Bum's  E.  L.  61 ; 
3  Jac.  I).  In  the  Star  Chamber,  it  was  agreed  by  the  judges  that 
sane  memory  for  the  making  of  a  will  is  not  at  all  times  when  the 
party  can  speak  *yes'  or  ^no,'  or  had  life  in  him,  nor  when  he  can 
answer  to  anything  with  sense  :  but  he  ought  to  be  of  judgment  to 
discern,  and  to  be  of  perfect  memory,  otherwise  the  will  is  void, 
(a)  Herbert  v.  Lowns  (i  Ch.  Rep.  24;  3  Car.  I).  *To  a  disposing 
memory  it  is  necessary  there  be  an  understanding  judgment,  fit  to 
direct  an  estate.'  Cf.  also  Winchester's  case,  6  Co.  23  a;  Trin.  41 
Eliz.  K.  B.  (3)  Harwood  v.  Baker  (3  Moo.  P.  C.  282,  1840),  per 
Erskine  J.,  at  p.  290.  *  In  order  to  constitute  a  sound  disposing 
mind,  a  testator  must  not  only  be  able  to  understand  that  he  is  by 
his  wiU  giving  the  whole  of  his  property  to  one  object  of  his  regard: 
but ....  he  must  also  have  capacity  to  comprehend  the  extent  of 
his  property  and  the  nature  of  the  claims  of  others  whom  by  his 
will  he  is  excluding  from  all  participation  in  that  property.  The 
protection  of  the  law  is  in  no  cases  more  needed  than  it  is  in  those 
where  the  mind  has  been  too  much  enfeebled  to  comprehend  more 
objects  than  one,  and  more  especially' — which  was  the  case  in 
Harwood  v.  Baker — *  when  that  one  object  may  be  so  forced  upon  the 
attention  of  the  invalid  as  to  shut  out  all  others  that  might  require 
consideration.'  (4)  Converse  v.  Converse^  per  Bedfield  J.  (21  Verm.  R.). 
The  testator  *  must  undoubtedly  retain  sufficient  active  memory  to 
collect  in  his  mind,  without  prompting,  particulars  or  elements  of 
the  business  to  be  transacted,  and  to  hold  them  in  his  mind  a  suf- 
ficient length  of  time  to  perceive  at  least  their  obvious  relations  to 
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each  other,  and  be  able  to  form  some  rational  judgment  in  relation 
to  them.'  Cp.  also  Blanchard  v.  Nestle  (3  Denio.  37)  and  Simpson  v. 
Gardner  (11  S.  1051),  1833,  per  Lord  Cringlette.  (5)  The  law  as  to 
those  particular  functions  of  the  mind  which  must  be  sound  in 
order  to  create  a  capacity  for  the  making  of  a  will  is  thus  laid  down 
by  Sir  James  Hannen  in  Boughton  v.  Knight  (L.  R.,  3  P.  &  D.  64), 
1873.  *  There  must  be  a  memory  to  recall  the  several  persons  who 
may  be  fitting  objects  of  the  testator  s  bounty  and  an  understanding 
to  comprehend  their  relationship  to  himself  and  their  claims  upon 
him.  A  sound  mind  does  not  mean  a  perfectly  balanced  mind,  free 
from  all  influence  of  prejudice,  passion  or  pride.  The  law  does  not  say 
that  a  man  is  incapacitated  from  making  his  will,  if  he  proposes  to 
make  a  disposition  of  his  property  moved  by  capricious,  frivolous, 
mean  or  even  bad  motives ;  eccentricities,  as  they  ai*e  commonly 
called,  of  manner,  of  habit,  of  life,  of  amusements,  of  dress,  and  so 
on,  must  be  disregarded.  Eut  there  is  a  limit  beyond  which  one 
feels  that  it  ceases  to  be  a  question  of  harsh  unreasonable  judgment 
of  character,  and  that  the  repulsion  which  a  person  exhibits  towards 
one  or  more  of  his  children  must  proceed  from  some  mental  defect 
in  himself.'  (6)  Morison  v.  Macleans  Trustees (24 Dunlop,  625),  1862. 
'  The  test  of  capacity  to  execute  a  settlement  cannot  possibly  be 
stated  without  reference  to  the  settlement  itself'  (per  Lord  Justice 
Clerk  Inglis,  at  p.  631).  (7)  Blewitt  v.  Blewitt  (4  Hagg.  E.  R.  410), 
1833.  *  When  capacity  is  in  question,  the  enquiry  always  is,  Was 
it  adequate  to  the  act  ?'  (per  Sir  J.  Nicholl,  at  p.  452}. 

In  support  of  this  proposition  the  following  cases  may  be  cited  : 
English. —  Greenwood  v.  Greenwood  (3  Curt.  Appendix),  1790.  Banks 
V.  Goodfellow  (L.  R.,  5  Q.  B.,  per  Cockbum  C.  J.,  at  p.  559).  Smee  v. 
Smee  (L.  R.,  5  P.  D.,  at  p.  90,  per  Sir  James  Hannen).  American. — 
Behfield  v.  Parish  (25  N.  Y.  9),  1862.  Harrison  v.  Rowan  (3  Walsh 
CO.  385,  386).  Boyd  V.  Eley  (8  Watts  R.).  Scotch.— Campbell  v. 
Davidson  (4  Muir  171),  1827.  ^W  ▼•  MacNeill  (4  Muir  448),  1828. 
Laing  v.  Bruce  (i  D.  59),  1838.     Whit^  v.  Ballanfine  (i  Shaw  A.  C. 

Illustrations. — (1 )  A^  at  the  time  when  he  made  his  will,  had  lost 
the  use  of  his  right  side  from  paralysis,  and  could  articulate  nothing 
but  *aye*  and  *ho'  (for  *no*).  The  provisions  were  complicated, 
and  were  not  originated  by  the  testator,  but  suggested  to  him,  and 
noted  down,  by  interested  parties.  The  will  was  reduced.  Gillespie 
V.  Gillespie  (Fac.  Dec.  Feb.  11,  181 7).  Cp.  a  decision  by  Dr.  Lush- 
ington,  on  precisely  similar  grounds,  Bumell  v.  Corfield  (i  Rob.  E.  R. 
51, 1844).  (2)  A  testatrix  gave  instructions  for  her  will,  which  was 
prepared  in  accordance  with  them.  At  the  time  of  execution,  the 
testatrix  merely  recollected  that  she  had  given  those  instructions, 
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but  believed  that  the  will  which  she  was  executing  was  in  accord- 
ance with  them.  The  will  is  valid.  Parker  v.  Felgate  (8  P.  D.  171, 
per  Sir  James  Hannen,  at  pp.  1 73, 174),  1883.  If  the  testatrix  had 
merely  authorised  her  solicitor  to  make  a  will  and  had  then  said, 
*  I  do  not  know  what  you  have  put  down,  but  I  am  quite  ready  to 
execute  it/  the  will  would  be  invalid.  Hast  How  v.  Stobie  (i  P.  &D. 
64,  1865),  overruling  dicta  of  Sir  Cresswell  Cress  well  in  {a)  Middle- 
hurH  V.  Johnson  (30  L.  J.,  Prob.  14,  i860),  and  (4)  Cunliffe  v.  Cross 
(3  Sw.  &  Tr.  36,  1863).  (3)  *A  sickly  child,  newly  ptAes,  and 
without  the  knowledge  of  his  curators,  made  a  will  in  the  absolute 
favour  of  the  nurse,  under  whose  care  he  had  been.'  The  will  was 
reduced  aa  inofficious.  (Nisbet  s  Doubts,  temp.  Charles  II.  207.) 
(4)  Ay  the  testator,  was  aged  and  of  doubtful  capacity.  His  will 
was  prepared  by  a  solicitor,  B^  who  was  therein  appointed  executor 
and  one  of  the  residuary  legatees.  The  will  was  pronounced 
against.  Burling  v.  Loveland  (2  Curt.  225),  1839.  (As  to  the  pre- 
cautions necessary  in  such  cases  to  rebut  die  presumption  of  undue 
influence,  see  the  remarks  of  Sir  H.  Jenner,  at  p.  228.)  (5)  Ely 
Stott  died  18  Nov.  1821,  leaving  a  widow,  and  a  daughter  by  his 
first  wife.  The  amount  of  his  personal  estate  was  nearly  <s£'40,ooo. 
By  his  will,  dated  26  May,  181 8,  Stott  gave  his  daughter,  to  whom 
he  had  conceived  a  violent  and  irrational  aversion,  a  life  interest 
only  in  a  comparatively  small  portion  of  his  property.  Held,  by 
Sir  John  Nicholl,  that  this  unfounded  antipathy  had  prevented  the 
testator  from  properly  appreciating  his  daughter's  claims  upon  him, 
and  that  the  will  must  be  pronounced  against.  Lew  v.  Clark 
(3  Add.  79-209.     Cp.  also  2  Add.  102  et  seq.,  1826). 

Proposition  H. — Intellectual  insanity  prima  facie  destroys  testa- 
mentary capacity :  but  this  presumption  may  in  any  case  be 
rebutted  by  evidence,  of  a  lucid  interval — or  that  the  insanity 
and  delusions  of  the  testator  were  irrelevant  to  the  subject- 
matter  of  his  will,  or  insufficient  to  prevent  the  exercise  of 
a  disposing  memory,  judgment  and  will — at  the  time  when 
the  disputed  instrument  was  made. 

Authorities. — (i)  An  inquisition  de  lunatico  inquirendo  is  pre- 
sumptive, but  not  conclusive,  evidence  of  testamentary  incapacity 
at  the  time. 

^Presumptive*  Cf.  Hall  v.  Warren  (9  Ves.  605,  per  Sir  W.  Grant 
M.R.,  1804).  In  re  Watts {1  Curt.  594, 1837).  Stmk  v.  ^a^^(ii  Beav. 
105,  per  Lord  Langdale  M.R.,  1848). 

^But  not  conclusive*     Rodd  v.  Lewis  (2  Cas.  temp.  Lee  176, 1755). 

(2)  The  presumption  arising  from  residence  in  an  asylum, 
or  from  other  prima  facie  evidence  of  insanity,  may  be  rebutted  by 
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proof  of  a  lucid  interval,  or  that  the  insanity  or  delusions  were 
irrelevant  or  immaterial. 

Ulnstrationi, — Lucid  interval,  (i)  TF,  P.,  who  for  many  years  had 
been  afflicted  with  habitual  insanity,  accompanied  with  intermis- 
sions, executed  a  will  while  confined  in  a  lunatic  asylum.  The 
instructions  for  it  were  designed  and  written  without  assistance  by 
himself,  and  the  will  made  a  natural  and  equitable  distribution  of 
his  property.  Probate  granted.  Nichols  v.  Binns  (i  Sw.  &  T.  238, 
1858).  Compare  the  decision  in  Martin  v.  Johnston  (i  F.  &  F.  laa) 
in  the  same  year.  (2)  Cartwright  v.  Carttoright  (i  Phillim.  90,  12a, 
1793,  ^795)-  ^)  ^  patient  in  an  asylum,  made  a  will  in  which  she 
left  practically  her  whole  fortune  to  her  nieces.  The  circumstances 
under  which  the  will  was  executed  were  as  follows : — *•  On  Aug.  14, 
1775,  J  was  supplied  with  pen,  ink,  and  paper  by  Dr.  Battie,  the 
superintendent  of  the  asylum,  to  quiet  and  gratify  her,  though  he 
considered  her  at  the  time  quite  incapable  of  making  a  will.  Her 
attendants  retired,  but  watched  her.  She  was  so  agitated  and 
furious  that  they  were  fearful  she  would  attempt  some  mischief  to 
herself.  At  first  she  wrote  upon  several  pieces  of  paper  and  got  up 
in  a  wild  and  furious  manner  and  tore  the  same,  and  threw  them 
in  the  fire :  and  after  walking  up  and  down  the  room  many  times 
in  a  wild  and  disordered  manner,  mutteiing  and  speaking  to  her- 
self, she  wrote  the  paper  which  is  the  will  in  question/  Probate 
granted  on  the  grounds  that  {a)  the  will  was  originated  and  exe- 
cuted by  the  testatrix  and  (V)  the  provisions  were  *  wisely  and 
orderly  framed.* 

This  decision  has  frequently  been  cited  in  support  of  the  conten- 
tion that  the  law  at  one  time  made  the  instrument  in  dispute  the 
best,  if  not  the  sole,  criterion  of  the  capacity  to  execute  it.  But  it  is 
doubtful  whether  Sir  William  Wynne  intended  to  lay  down  any 
such  rule  (cf.  Chambers  v.  Yatman^  2  Curt.  415,  Sir  H.  Jenner  at 
p.  447, 1840) :  and  if  he  did,  it  has  since  been  distinctly  repudiated. 
{Brogden  v.  Brown^  2  Add.  441,  1825.) 

Other  authorities. — Clarke  y.  Lear  {Mat,  1791);  Coghlan  v.  Coghlan 
(date  not  given). 

Delusions  foreign  to  the  subject-matter  of  the  will, — (i)  A  made  a 
will  in  favour  of  B,  his  niece,  who  was  living  with  him,  and  was 
the  object  of  his  favour  and  regard.  At  the  time  of  executing  this 
will,  A  was  under  a  d^elusion  that  C,  to  whom  he  had  borne  a  violent 
hatred,  and  who  was  actually  dead,  was  still  alive.  C  had  no  claim 
whatever  on  A.  Probate  granted.  Banks  v.  Ooodfellow  (L.  R.,  52 
B.  549,  1870).  (2)  Under  the  same  circumstances,  ^'s  hatred  to  C 
is  such  that  the  very  mention  of  his  name  unfits  him  for  business, 
and  renders  him  unable  to  estimate  the  comparative  claims  of  B^  D^ 
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and  E  upon  his  bounty.  Semble,  Probate  would  be  refused. 
Creagh  v.  Blood  (2  J.  &  La  Touche,  Irish,  509,  per  Sir  Edw.  Sugden 
L.  Ch.,  at  p.  515). 

Delusion  or  insanity  insufficient  to  impend  iesiamentary  capacity  as 
above  defined. — (1)  A^  a  testatrix,  -was  under  delusions,  which  were 
intermittent,  and  considered  trifling  by  her  friends,  about  her  money 
matters.  Her  capacity  to  revoke  a  will  is  not  destroyed.  Laing  v. 
Bruce  (i  Dunlop  59,  1838).  {i)  M  disinherited  his  relations,  to 
whom  he  had  conceived  a  strong  dislike,  which  was  not,  however, 
proved  to  have  been  founded  on  delusions.  M  was  alleged  to  have 
had  a  sunstroke  when  on  service  in  Sierra  Leone ;  and  he  believed 
that  in  youth  he  had  been  fed  with  game  taken  out  of  eagles'  nests, 
and  that  soldiers  suffering  from  yellow  fever  were  in  his  bed.  M's 
will  is  valid.  Horizon  v.  Macleans  Trust eee  (24  Dunlop  625,  1862). 
A  fortiori  testamentary  capacity  is  not  destroyed  by  a  delusion 
which  quickens  the  testator's  faculties.  Cp.  Jenkins  v.  Morris  (14 
Ch.  D.  674). 

The  exceptions  to  this  proposition  ai*e  chiefly  apparent.  In  Dew 
V.  Clark  there  was  the  clearest  evidence  that  the  will  in  dispute 
sprang  directly  from  the  diseased  belief  of  the  testator :  and  further, 
it  may  be  seriously  questioned  whether  Sir  John  Nicholl*s  language 
will  bear  the  construction  popularly  put  upon  it  that  delusion  is 
the  only  criterion  of  insanity  (cf.  3  Add.  pp.  90,  93,  170,  204,  205, 
206,  widi  Chambers  v.  Yatman,  2  Curt.,  at  p.  448).  In  Waring  v.  Hearing 
(6  Moo.  P.C.  341  et  seq.,  1848),  Lord  Brougham  did  indeed  declare 
that  any  the  least  degree  of  insanity  would  vitiate  a  will,  made 
under  its  influence :  and  this  doctrine  was  accepted  by  Sir  J.  P.Wilde 
in  SmitA  v.  TebbifU  (L.  R.,  i  P.  &  D.  398-437, 1867) :  but  in  both  cases, 
the  presence  of  insane  delusions,  distinctly  operating  on  the  disposing 
mind  of  the  testator,  reduced  this  metaphysical  analysis  to  the 
proportions  of  an  obitei*  dictum. 

Proposition  III. — A  lucid  interval  is  not  necessarily  a  complete 
restoration  to  mental  vigour  previously  enjoyed :  nor  is  it 
merely  the  cessation  or  suppression  of  the  symptoms  of  in- 
sanity :  it  is  the  recovery  of  testamentary  *  memory,  judg- 
ment, and  will '  as  defined  in  Proposition  I. 

The  history  of  this  definition  of  *  lucid  interval  *  is  interesting. 

*  Not  necessarily,*  Sfc,  per  Eldon  L.  Ch.  in  Ex  parte  Holt/land  (i  1  Ves. 
10,  1805),  disapproving  a  dictum  of  Lord  Thurlow. 

'  Not  merely  the  cessation  or  suppression*  Sfc,  see  per  Sir  John  Dodson 
in  Dyce  Sombre  v.  Prinseps  (i  Deane,  at  p.  no,  1856). 

*  It  is  the  recovery*  8fc.,  Towart  v.  Sellars  (Scotch  Appeal,  5  Dow.  a 
p.  236,  181 7). 
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Proposition  IV. — An  insane  delusion  is  not  merely  an  un- 
founded, though  colourable,  suspicion :  nor  even  a  belief 
which  no  rational  person  would  have  entertained:  it  is  a 
persistent  and  incorrigible  belief  of  things  as  real  which 
exist  only  in  the  imagination  of  the  patient,  and  which  no 
rational  person  can  conceive  that  the  patient  when  sane 
would  have  believed. 

Iliatory  of  this  (fefinition, 

*  Not  a  colourable  mispicion,^     Chamhen  v.  Yaiman^  a  Curt.,  at  p.  448. 
'  Nor  even  a  belief'  ^c,,  per  Lord  Brougham  in  Waring  v.  /Faring 

(v.  ante)  overruling  Sir  John  NichoU  in  Deio  v.  Clark, 

*  Bid  a  belief*  8fc.     Lord  Brougham,  ubi  supra. 

*  Which  no  rational persoiiy  Sfc,  Mudway  v.  Cro/t  (3  Curt.  671, 1843), 
implicitly  disposing  of  the  dictum  of  Lord  Campbell  in  Ditchbum 
V.  Fearji  (6  Jur.  aoi,  1842). 

In  Mudway  v.  Croft  the  following  passage  from  Dr.  Ray's  Medical 
Jurisprudence  (at  p.  131)  is  expressly  adopted:  *  It  is  the  departure 
from  the  natural  and  healthy  character,  temper,  and  habits  which 
constitute  a  symptom  of  insanity,  and  in  judging  of  a  man's  sanity^ 
it  is  consequently  as  essential  to  know  what  his  habitual  manifes- 
tations were  as  what  his  present  symptoms  are.'  This  doctrine  has 
been  applied  with  fair  consistency.  Cf.  Austen  v.  Graham  (8  Moo. 
P.  C.  493,  per  T.  Pemberton  Leigh,  5cx>-i,  1854),  and  Byce Sombre  v. 
Prittseps  (i  Deane). 

Proposition  V. — Neither  subsequent  suicide,  nor  supervening 
insanity  wiU  be  reflected  back  upon  previous  eccentricity, 
so  as  to  invalidate  a  will.     Cf.  Hoby  v.  Hoby  (i  Hagg.  146, 
1828,  per  Sir  J.  NichoU) :  alitor  in  the  case  of  previous  in- 
sanity.    Symes  v.  Green  (i  S.  &  T.  401,  1859). 
Proposition  VI. — Affective,  or  moral,  insanity  does  not  (gene- 
rally?) destroy  testamentary  capacity. 
Illustration, — A^  the  validity  of  whose  will  was  in  question,  took 
an  irrational  pleasure  in  hearing  of  the  suffering  of  others,  rubbing 
his  hands,  grinning,  and  otherwise  manifesting  his  gratification  at 
evil  tidings.     He  was  unchaiitable  and  cruel.    Probate  gi'anted. 
Frere  v.  Peacocke^  i  Rob.  E.  R.  442,  per  Sii-  H.  Jenner  Fust,  at  p.  456, 
1846.     (Cp.  ilorisons  case,  per  Lord  Cowan,  24  Dunlop  625, 1862.) 
Semble.  Insanity  of  character  ('  primare  verriicktheit '),  if  sufficient  to 
unhinge  the  disposing  mind,  would  destroy  testamentary  capacity. 

Proposition  VII. — Upon  the  executor  who  propounds  a  will  rests 
the  burden  of  proving  {a)  testamentary  capacity,  (b)  know- 
ledge and  approval  of  its  contents,  and  (c)  due  execution. 

*  The  heir-at-law  rests  securely  upon  the  statutes  of  descent  and 
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distribution  until  some  legal  act  has  been  done  by  which  their  rights 
under  those  statutes  are  lost  or  impaired/  (Per  Thomas  J.,  Crowning^ 
shield  V.  Croumingshield,  2  Gray  5^6.) 

OlAer  auiharitiei, —  American.  Quick  v.  Mason  {22,  Maine  438); 
aUey  V.  CUley  (34  ib.  162).  English.  Sutton  v.  Sadler  (3  C.  B.  N.  S. 
87,  1857). 

Proposition  Vin^ — Prima  facie  an  executor  is  justified  in  pro- 
pounding his  testator's  will. 
Cases. — Boughton  v.  Knight  (per  Sir  James  Hannen,  3  P.  &  D.  64). 
Smee  v.  Smee  (5  P.  D.  90). 

The  legal  view  of  insanity  in  its  forensic  relations,  civil  and 
criminal,  has  been  attacked,  and  attacked  not  only  by  alienists  of 
the  baser  sort,  on  the  ground  that  whereas  in  dealing  with  the 
criminal  responsibility  of  the  insane,  we  adhere  to  rigid  and  obsolete 
formulae,  and  persist  in  defining  that  which  is  essentially  unde- 
finable,  we  yet  recognise  several  distinct  criteria  of  capacity  in 
mental  disease.  Now  it  is  no  part  of  my  present  task  to  argue  that 
the  *  rules  in  Macnaghten's  case'  are  not  *  definitions  of  insanity'  at 
all,  but  rough  and  approximate  criteria  of  punishable  insanity^  or  to 
maintain  that  the  absence  of  any  such  criteria  has  seriously  impaired 
the  efficacy  of  French  criminal  law.  But  I  respectfully  claim  that 
our  law  of  testamentary  capacity  \&  not  open  to  reproach.  We  have 
grasped  the  fact  that  the  disease  insanity  is  merely  one  of  the  indicia 
of  the  state  unsoundness  of  mind.  We  have  made  no  attempt  to 
lay  down  abstract  rules  for  determining  in  every  case  the  presence 
or  absence  of  testamentary  capacity.  We  narrow  the  issue  to  the 
question,  Was  this  man  capable  of  making  this  particular  will  at 
the  time  of  its  execution  ?  and  we  are  warranted  in  so  doing  by  the 
views  of  Taylor  and  Maudsley,  who  are  the  representatives  of  all 
that  is  best  in  modem  medico-legal  thought. 

A.  Wood-Renton. 

*  Added  for  the  sake  of  completeness,  though  irrelevant  to  the  main  qnestion  under 
dlscnssion. 
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REVIEWS  AND   NOTICES. 


[Short  notices  do  not  necessarily  exolnde  ftiUer  review  hereafter.] 


Manual  of  Indian  Criminal  Law  with  Annotations,  Second  Edition. 
By  H.  A.  D.  Phillips.  Calcutta:  Thacker,  Spink  &  Co.  1887. 
8vo.   XX  and  881  pp. 

The  compiler  of  this  Manual  tells  us  in  his  preface  that  it  contains  almost 
every  Act  which  a  magistrate  in  India  as  likely  to  require  in  the  ordinary 
course  of  his  criminal  work.  He  farther  tells  us  that  he  has  endeavoured 
to  annotate  the  text  in  the  only  way  which  can  possibly  justify  the  existence 
of  commentaries  on  Codes.  What  his  ideas  on  this  subject  are  may  be 
gathered  from  the  following  extract  from  the  preface  : — '  It  is  the  duty  and 
function  of  a  commentator  to  sift  the  chafiP  from  the  wheat,  and  to  deduce 
some  principle  or  ratio  decidendi  from  long  series  of  decided  cases.  If  none 
can  be  adduced,  then  presumably  the  case  law  is  defective,  and  the  commen- 
tator should  not  hesitate  to  point  out  in  what  respects  it  is  defective, 
unsound,  or  erroneous.  If  the  rulings  are  contradictory  and  irreconcilable, 
that  too  should  be  clearly  demonstrated.  In  a  country  which  has  Codes  a 
commentator  must  prune  away,  so  to  speak,  the  overgrowth  of  case  law, 
and  must  preserve  the  intention  of  the  Legislature  from  being  choked  by 
its  rank  luxuriance.  Further,  it  is  the  special  duty  of  the  Indian  commen- 
tators— and  this  appears  to  me  to  be  his  (^V;)  most  important  and  useful 
function — to  show  that  the  Indian  Codes  have  no  connection  with  English 
law,  but  are  a  distinct  entity;  to  illustrate  and  interpret  one  part  by 
another ;  to  construe  their  provisions  according  to  the  fair  import  of  their 
terms,  taken  in  their  usual  sense,  in  connection  with  the  context,  with  a  view 
to  effect  their  objects  ;  to  promote  justice ;  and,  above  all,  to  preserve  and 
enforce  adherence  to  the  intention  of  the  Legislature.  If  a  commentator 
has  the  necessary  strength  of  mind,  knowledge,  and  ability  to  do  this,  his 
commentary  will  be  a  power  in  itself,  and  will  exercise  a  salutary  and  far- 
reaching  influence  on  the  courts,  the  administration  of  justice,  and  ultimately, 
perhaps,  on  the  action  of  the  Legislature.' 

We  are  not  informed,  and  there  is  nothing  to  show  what  are  Mr.  Phillips's 
qualifications  for  the  discharge  of  the  high  functions  with  which  a  commen- 
tator is  here  invested,  or  on  what  grounds  he  personally  claims  to  influence 
the  courts,  the  administration  of  justice,  and  even  the  action  of  the  Legisla- 
ture. Apparently  he  has  not  completed  his  education  at  any  University, 
and  he  does  not  belong  to  either  branch  of  the  legal  profession.  It  will, 
however,  be  reasonable  to  judge  his  pretensions  by  his  performances,  and 
we  shall  therefore  examine  how  he  has  carried  out  the  programme  laid  down 
in  his  preface. 

It  b  in  his  opinion  the  most  important  and  useful  function  of  a  commen- 
tator to  show  that  the  Indian  Codes  have  no  connection  with  English  law,  but 
are  a  distinct  entity.  Yet  Mr.  Phillips's  annotations  are  interlarded  with 
references  to  English  cases  and  English  law — see,  for  example,  pages  24, 
26,  36,  57,  76,  89,  95,  102,  112,  113,  125.  131,  132,  134,  136,  139,  144, 
i57»  i59»  i69»  i77j  182,  205,  213,  222,  337,  404,  419,  445,  &c.;  and  he 
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further  favours  bis  readers  with  selections  of  curious  points  in  criminal 
law  culled  from  the  systems  of  New  York,  Louisiana,  New  Jersey,  Formosa, 
France,  Belgium,  Germany,  Greece,  and  even  China.  Many  of  these  cases 
and  references  have  no  relevant  bearing  upon  the  subject  in  hand ;  and  the 
annotator,  apparently  for  the  purpose  of  showing  off  his  knowledge,  is 
guilty  of  the  sin  of  '  dragging  in '  irrelevant  matter,  for  which  he  is  so  hard 
upon  the  Indian  pleaders  in  his  preface.  At  page  227  he  finds  fault  with 
the  judgment  of  an  able  Indian  judge  on  the  ground  that  it  is  '  diametrically 
opposed  to  the  English  law  and  to  the  illustrations  given  in  Stephen*s 
Digest : '  and  at  page  .300,  while  regretting  that  many  Indian  judges  have 
a  scanty  knowled*re  of  the  Indian  Codes,  and  only  a  superficial  acquaintance 
with  English  criminal  law,  he  tells  his  readers  that  *  a  thorough  knowledge 
of  English  criminal  law  goes  far  to  counteract  a  deficient  acquaintance 
with  the  Indian  Codes  and  Indian  case  law.'  All  this  is  rather  at  variance 
with  the  special  duty,  the  most  important  and  useful  function  of  Mr. 
Phillips's  Indian  commentator. 

He  rightly  says  what  he  has  doubtless  read  in  some  legal  work — ^that  it  is 
the  function  of  a  commentator  to  deduce  some  principle  or  ratio  decidendi 
from  long  series  of  decided  cases.  We  do  not,  however,  find  any  trace  of  Mr. 
Phillips's  having  attempted  this  proper  function,  and  he  is  evidently  quite 
incapable  of  grasping  the  intricacies  of  case  law,  and  understanding  or 
evolving  the  rcUio  decidendi  which  underlies  a  succession  of  cases.  His 
Manual  contains  twenty-six  Acts  of  the  Legislature,  which  comprise  over 
1700  sections.  There  are  in  India  four  High  Courts,  and  the  hands  of 
their  thirty  judges  are  very  full,  so  that  the  number  of  decisions  is  large. 
The  work  of  reporting  is,  however,  under  the  supervision  of  the  Courts  and 
the  Gk)vemment,  so  that  the  published  case  law  is  kept  within  reasonable 
bounds.  Nevertheless,  if  Mr.  Phillips  were  to  do  for  these  1700  sections 
this  work  of  the  commentator  with  reasonable  completeness,  the  task  would 
have  been  one  of  considerable  magnitude.  But  he  has  not  tried  such  a 
task.  He  has  made  his  own  selection  of  cases,  taking  those  especially  which 
in  his  opinion  are  unsound  or  erroneous,  and  not  hesitating  tojmnt  <yui  iu  what 
respect  he  thinks  them  so.  The  following  are  specimens  of  his  method : — 
page  73, '  The  ruling  at ....  is  probably  unsound ; ' — ^page  76, '  This  is  one  of 
several  instances  in  which  High  Court  rulings  have  made  the  Indian  law 
narrower  than  the  English,  though  the  words  of  the  Code  are  wider  than 
the  words  of  the  English  statute  law ; ' — page  9 1 ,  '  As  a  matter  of  law  and 
procedure  much  of  the  Calcutta  case  law  is  antagonbtic  to  specific  provisions 
of  the  Procedure  Code;* — page  199,  *This  ruling  is  open  to  question;' — 
page  218,  'The  ruling  in  the  case  of  .  .  .  appears  to  be  opposed  to  well- 
established  rules  of  evidence  ;' — page  226,  *  It  will  be  observed  that  some 
of  the  Calcutta  High  Court  rulings  have  made  the  Indian  law  actually 
narrower  than  the  English  law;* — page  329,  'A  perusal  of  Savigny's 
treatise  on  possession  is  sufficient  to  expose  the  unsoundness  of  Mr.  Justice 
.  .  .  .  's  remarks;' — page  337,  'This  nullifies  the  somewhat  anomalous 
ruling  in  Ac'  (here  the  Legislature  had  rectified  an  omission  detected  by  the 
anomalous  ruling,  which  could  not  have  been  different  upon  the  unaltered 
language  of  the  Act) ; — page  343,  '  In  some  cases  magistrates  were  abused  ' 
(«c,  i.  e.  by  the  High  Court)  *  for  looking  at  police  papers ;  in  others  they 
were  censured  for  not  having  taken  the  trouble  to  look  at  them '  (here  Mr. 
Phillips  fails  to  understand  the  distinction  between  looking  at  the  police 
papers  in  order  to  discover  sources  of  evidence,  and  using  the  contents  of 
the  papers  themselves  as  evidence); — page  493,  'The  ruling  of  the  Bombay 
High  Court  is  cleaily  wrong.     Mr.  Justiee  ....  appears  to  have  Icen  misled 
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by  the  provisions  of  some  English  statutes,  and  he  gratuitously  supposes 
that  the  Indian  Legislature  must  have  been  familiar  with  the  various 
statutes  and  cases  raked  up  by  liim ; ' — page  527, '  Indian  judges  in  applying 
the  English  law  concerning  interest  have  considerably  narrowed  it.  One  or 
two  rulings  exhibit  a  very  imperfect  acquaintance  with  the  English  decided 
cases  on  the  subject.  The  ruling  in  I.  L.  R.  10  Calc.  1030  is  diametrically 
opposed  to  the  case  of  R.  v.  Justices  of  HwnJtingdon^  4  Q.  B.  D.  522  ; ' — ^page 
654,  '  The  direction  in  section  30  has  been  whittled  away  to  such  an 
extent  that  the  words  of  the  Legislature  might  as  well  have  been  "  The 
Court  shall  not^*  &c. ; ' — page  719,'  The  High  Court  apparently  overstepped 
their  powers  in  interfering  in  a  recent  case  *  (not  given)  *  from  Cuttack  ; ' — 
— P-  5i7>  'This  ruling  appears  to  be  a  mere  apex  juris,  and  is  utterly 
opposed  to  the  clear  intention  of  the  section ; ' — page  70,  *  The  judgment  of 
....  reads  like  a  schoolman's  quibble  ; ' — p.  304,  '  The  Court  of  Cassation 
do  not  let  o£f  the  accused  altogether,  as  High  Courts  in  India  frequently 
do  ; ' — page  368,  *  This  ruling  is  absurd  ; ' — page  90,  *  This  last  ruling  is 
quite  indefensible.'  ^  These  rulings  are  reasonable  and  no  doubt  sound  law, 
but  they  are  simply  farcical  in  the  light  of  the  other  rulings.'  '  Recent 
rulings  of  the  High  Court  exhibit  a  tendency  to  veer  round  and  to  avoid  the 
absurdities  caused  by  making  and  adding  to  the  statute  law  instead  of 
merely  interpreting  it.'  '  This  is  the  result  of  the  case  law,  which  has 
added  something  to  the  Penal  Code  which  was  not  in  it  before.'  '  All  these 
rulings  are  antagonistic  to  specific  provisions  of  the  Procedure  Code.' — The 
possession  by  Mr.  Phillips  of  every  qualification  in  which  he  shows  himself 
wanting  for  the  task  which  he  has  undertaken,  would  yet  fail  to  atone  for  the 
bad  taste  of  this  style  of  criticism.  One  result  of  his  selecting  for  his 
annotations  those  cases  which  he  considers  open  to  criticism  is  that  im- 
portant points  have  been  neglected,  an'1  the  reader  looks  in  vain  for  in- 
formation which  a  very  pretentious  preface  might  induce  him  to  expect 
tliat  he  would  find. 

A  favourite  assumption  throughout  the  book  is  as  to  the  ignorance  of 
Indian  judges — for  example,  page  70,  *The  judges  who  gave  the  above 
ruling  were  evidently  not  aware,  &c.'  (here  he  overlooks  an  alteration  of 
the  law  by  the  Legislature)  ; — page  469,  ^  But  the  Calcutta  High  Court 
really  appear  to  have  been  unaware  of  their  previous  practice,  as  disclosed 
in  the  Bengal  Law  Reports  and  the  Weekly  Reporter.  Had  they  been 
awaie  of  the  previous  case  law,  their  ruling  would  probably  have  been 
different ; ' — page  79,  *  Had  Mr.  Justice  ....  known  the  previous  case  law,  he 
would  probably  have  held  a  different  opinion ; ' — page  174,  *  Had  the  judge 
been  acquainted  with  the  derisions  of  learned  English  judges  in  simili 
materid  {sic),  his  exposition  of  the  law  could  not  have  been  so  unsound.' 
But  he  tells  us  at  page  226  that  'the  importation  of  English  decided  cases 
has  had  the  result  of  defeating  the  intention  of  the  framers  of  the  Penal 
Code.'  As  might  be  expected,  when  Mr.  Phillips  imputes  ignorance  to  Her 
Majesty's  judges  in  India,  he  overlooks  some  essential  point,  or  totally  fails 
to  understand  what  he  presumes  to  criticise. 

The  '  strength  of  mind '  with  which  he  has  armed  himself  for  the  purpose 
of  influencing  the  courts,  the  administration  of  justice,  and  the  action  of  the 
Legislature,  carries  Mr.  Phillips  in  his  career  of  criticism  even  beyond  the 
decisions  of  Indian  judges.  He  points  out  that  the  Penal  Code  contains  a 
good  many  instances  of  pleonasm  (p.  14),  though  he  is  elsewhere  pleased  to 
express  his  approbation  of  this  piece  of  legislation,  telling  us  (p.  223)  that 
the  remark  as  to  its  being  too  wide  and  comprehensive  *  is  generally  made 
by  those  who  have  but  a  very  slight  knowledge  of  the  English  law  and  none 
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nt  all  of  the  continental  Penal  Codes.'  He  criticises  the  best  work  that  has 
been  published  on  the  Code  of  Criminal  Procedure  (and  which  has  passed 
through  rei>eated  editions),  and  assures  us  that  the  contrary  of  what  is  there 
stated  is  sound  law :  and  still  nothing  if  not  critical,  he  favours  us  with  his 
opinion  upon  English  cases  (p.  210),  some  of  which  he  considers  very  harsh. 
The  field  of  decided  cases  being  too  limited  for  his  comprehensive  survey,  he 
suggests  what  should  be  done  with  Brahmini  bulls  and  with  the  men  of  low 
caste,  who  collect  the  hides  of  animals.  He  points  out  (p.  386)  how  magis- 
trates may  render  themselves  liable  to  punishment  under  the  Penal  Code  by 
weakly  yielding  to  the  arguments  of  pleaders,  to  whom  he  seems  to  have  a 
strong  antipathy.  He  gives  us  his  views  (p.  1 56)  upon  the  importunities  to 
which  widows  are  subject  in  Bengal  and  in  Burmah  (the  i-ecord  of  his  services 
does  not  show  that  the  field  of  his  experience  extended  to  this  latter  pro- 
vince) ;  treats  us  to  anecdotes  of  what  has  occurred  in  districts  where  he 
has  been  employed ;  and  favours  the  Government  of  India  with  his  earnest 
conviction  as  to  who  should  be  appointed  to  high  judicial  office  in  that 
country.  Where  more  detailetl  information  would  occupy  too  much  space, 
he  refers  his  readers  to  his  book  on  Comparative  Criminal  Juri8j)rudence — a 
work  which  wc  labour  under  the  disadvantage  of  not  having  seen  or  indeed 
heard  of.  Equally  conversant  with  the  practice  of  the  courts  in  England 
and  ill  India,  he  informs  his  readers  (p.  687)  that  'the  judges  in  England 
do  not  permit  counsel  to  put  forward  hypothetical  defences  unsupported  by 
the  evidence '  (he  had  evidently  been  reading  the  trial  of  Joey  Kushbrook 
in  The  Poaclier  by  that  amusing  naval  novelistj  Captain  Marryat) ;  and  that 
*  the  tendency  of  Civil  Courts  in  India  nowadays  is  to  reject  all  evidence  of 
custom  or  general  right*  (p.  666).  He  does  not  tell  us  what  has  been  his 
experience  of  Civil  Coui-ts  in  India,  and  the  record  of  his  services  is  equally 
silent.  He  is  therefore,  of  course,  raoi-c  excusable  for  his  ignorance  on  this 
point  than  the  judges  who  might  be  expected  to  know  something  of  the  law 
which  they  were  appointed  to  administer.  If,  however,  we  might  make  a 
suggestion,  there  is  some  risk  in  making  categorical  asseiiions  not  based 
on  actual  personal  knowledge.  For  example,  hie  observations  about  Jury 
Districts,  in  which  cases  are  *  chucked  at '  the  Sessions  Judge  (p.  366),  are 
as  incorrect  as  inelegant,  and  must  be  offensive  to  native  gentlemen  who 
serve  on  juries,  unless  they  have  the  sense  to  overlook  them  as  coming  from 
a  gentleman  who  never  presided  at  a  trial  by  jury  in  his  life.  Again,  he 
states  in  his  preface  that  Indian  judges  are  not  bound  by  previous  decisions 
in  the  same  way  that  their  Engli^  brethren  are ;  and  he  supports  this  state- 
ment by  saying  that  he  knows  one  or  two  English  lawyers  who  have  been 
much  struck  by  this  fact.  An  assertion  more  incorrect  or  misleading  it 
would  not  be  easy  to  make.  .  In  every  case  in  which  a  Division  Bench  of  a 
High  Court  sees  reason  to  differ  from  a  previous  decision  of  another  similar 
Bench,  a  reference  is  made  to  a  Full  Bench  consisting  generally  of  five  judges, 
in  order  to  ensure  uniformity  of  decision  in  the  same  Court. 

Mr.  Phillips  is  profuse  with  advice  to  magistrates  of  a  doubtful  and 
dangerous  kind.  At  page  314  he  warns  them  against  being  mided  by  two 
decisions  of  the  High  Court  which  he  characterises  as  doubtful.  At  page 
193,  in  op|>osition  to  the  decision  of  another  High  Court,  he  advises  a  con- 
viction in  a  case  in  which  the  person  concerned  refuses  to  make  a  complaint, 
although  the  law  forbids  a  charge  to  be  proceeded  with  in  such  a  case  with- 
out the  complaint  of  this  person.  Then  false  complaints  are  very  common 
in  India,  and  the  Legislature  and  the  Superior  Courts  have  made  many  efforts 
to  check  them.  In  a  country  where  perjury  is  too  common,  and  false  wit- 
nesses may  be  hired  on  easy  terms,  there  is  however  always  the  danger  that 
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a  man  who  brings  a  true  complaint  may  have  the  tables  turned  on  him,  and, 
to  the  delight  of  the  really  guilty  party,  be  punished  for  a  complaint  as  false 
which  is  really  true.  In  order  to  prevent  a  result  so  detrimental  to  the 
best  interests  of  justice,  the  High  Courts  have  strongly  impressed  upon 
magistrates  the  advisability  of  giving  a  complainant  every  reasonable  oppor- 
tunity of  proving  his  complaint  before  he  is  himself  put  in  the  dock  upon  a 
charge  of  having  made  a  false  complaint,  the  very  conversion  of  a  complainant 
into  an  accused  being  too  often  sufficient  to  close  the  mouths  of  timid  Indian 
witnesEOs,  who  imagine  that  the  magistrate  has  in  his  own  mind  decided  the 
case  and  that  they  may  get  into  trouble  by  coming  forward  to  give  testi- 
mony in  support  of  the  original  complaint.  Above  all,  the  High  Courts 
have  set  their  faces  against  complainants  being  converted  into  accused  upon 
the  inquiry  and  report  of  the  Police,  pointing  out  that  by  so  doing  magistrates 
really  delegate  their  judicial  functions  to  police  officers,  a  course  the  danger 
of  which  has  been  demonstrated  by  repeated  experience  in  India.  Mr.  Phillips, 
however,  in  his  superior  wisdom  thinks  differently,  and  in  his  usual  tone 
he  says  (page  91)  : — 'It  is  absurd  and  illegal  for  a  magistrate  to  summon 
witnesses  when  he  is  satisfied  that  a  charge  is  false ;  and  he  can  be  so  satis- 
fied on  the  perusal  of  the  record  of  investigation  by  a  police-officer/  There 
may  be  magistrates  who  will  take  Mr.  Phillips's  wisdom  at  his  valuation, 
putting  it  above  that  of  thii-ty  High  Court  judges  and  the  distinguished 
lawyers  who  have  given  us  the  Indian  Codes,  but  we  apprehend  that  magis- 
trates in  general  will  follow  the  safer  course  of  being  guided  by  the  decisions 
of  the  Court  to  which  they  are  subordinate. 

Mr.  Phillips  is  fond  of  using  native  terms,  which  must  be  unintelligible  to 
many  of  his  readers.  This  practice  has  been  prohibited  ia  official  corre- 
spondence, and  is  discountenanced  by  the  best  Indian  writers.  Then  he 
quotes  cases,  not  by  the  names  of  the  parties,  but  by  a  mere  reference  to  the 
number  and  page  of  the  Reports  in  wLich  they  are  to  be  found.  Thb, 
besides  being  inconvenient  in  other  ways,  precludes  the  compilation  of  an 
Index  of  Cases,  which  is  an  indispensable  portion  of  a  good  law-book.  The 
Index  of  Contents  annexed  to  his  work  is  a  mere  apology  for  an  index. 
Our  opinion  of  the  value  of  the  annotations  has  already  been  expressed,  and 
whatever  value  the  compilation  might  have  possessed  as  a  handy  collection 
of  the  text  of  the  Acts  most  frequently  in  the  hands  of  magistrates,  is  marred 
by  the  want  of  a  proper  index.  Mr.  Phillips  tells  us  in  his  Preface  that 
the  manuscript  of  this  edition  was  ready  some  years  previously,  but  that 
^  the  edition  never  appeared  owing  to  circumstances  over  which  I  had  no 
control.'  We  cannot  help  thinking  that  it  would  have  been  better  if  the 
edition  had  in  truth  never  appeared. 

Mr.  Phillips  is  a  young  member  of  the  Bengal  Civil  Service,  and  appa- 
rently not  without  some  ability ;  but  he  seeks  to  instruct  while  he  has  yet  to 
learn,  and  this  book  is  a  strong  instance  of  the  danger  of  putting  young 
men  into  posts  of  authority  and  responsibility  before  they  are  fitted  for  them 
by  completed  education  and  some  little  experience  of  the  world.  We  doubt 
if  the  spectacle  of  a  young  and  headstrong  civil  servant,  who  will  not  tole- 
rate the  arguments  of  pleaders  before  bun  or  be  guided  by  the  Superior 
Courts  above  him,  and  who  openly  incites  other  officials  to  similar  behaviour, 
is  calculated  to  lessen  the  popular  cry  in  India  against  ^  Boy-Magistrates.' 
If  argument  were  wanting,  this  book  supplies  a  very  strong  argument,  in 
favour  of  raising  the  age  at  which  young  civil  servants  are  sent  out  to  India, 
and  are  under  the  existing  system  almost  immediately  placed  in  responsible 
positions.  C.  D.  F, 
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TAe  Theory  of  Law  and  Civil  Sociefy.   By  Augustus  Pulszky.    London  : 
T.  Fisher  Unwin.  1888. 

This  work  contains  the  substance  of  several  courses  of  lectures  delivered 
by  the  author  during  the  last  ten  years  at  the  University  of  Budapest,  and 
i^as  originally  published  last  year  in  Hungarian.  It  is  now  reproduced  in 
English  for  the  purpose  of  securing  for  it  a  wider  circle  of  readers,  and  the 
choice  of  our  language,  we  are  told,  is  meant  to  mark  the  author's  indebted- 
ness to  the  assistance  he  hus  derived  from  English  writers  on  philosophy  and 
law,  chiefly  Herbert  Spencer  and  Sir  Henry  Maine.  It  thus  becomes  in  turn 
our  duly  and  also  our  pleasure  to  acknowledge  the  compliment  which  Pro- 
fee  sor  Pulszky  pays  us,  and  to  recognize  that  he  has  presented  the  general 
results  of  theoretical  jurisprudence  both  here  and  on  the  Continent  with  a 
completeness  and  lucidity  far  exceeding  anything  that  has  been  attempted 
hitherto.  At  the  same  time  his  book  is  not  easy  reading,  and  the  English 
student  will  not  get  far  unless  he  is  prepared  to  give  up  the  special  ideas  of 
jurisprudence  as  developed  in  England,  and  extend  his  sympathy  to  the  very 
different,  and  as  is  often  thought  very  vague  and  unpractical,  notions  of 
continental  jurists.  It  must  be  remembered,  however,  that  the  book  deals 
essentially  with  general  theories  of  the  state  and  of  law,  and  that  the  ideal 
claims  in  its  pages  as  much  attention  as  the  practical.  Its  special  method, 
indeed,  is  that  it  chooses  ideals  as  the  surest  guide  to  the  nature  of  the 
societies  which  pursue  them,  and  the  author  claims  this  as  being  the  most 
original  part  of  his  work. 

Beginning  with  a  general  classification  of  all  sciences,  and  a  discussion  of 
the  method  most  suitable  for  the  social  sciences  in  particular,  the  author 
marks  out  the  several  spheres  of  ethics,  of  political  economy,  and  of  the 
philosophy  of  law  and  civil  society.  Confining  himself  then  to  this  last^  he 
discusses  the  various  theories  which  have  been  formed  of  law,  according  as 
it  is  based  on  the  divine  law,  the  law  of  reason,  or  the  law  of  nature.  In 
connection  with  these  we  have  one  of  those  general  reviews  of  all  ideas  on 
the  subject,  ancient  and  modem,  which,  for  their  learning  and  clearness, 
form  not  the  least  valuable  portion  of  the  book.  The  author  himself  has  no 
hesitation  in  founding  everything  on  actual  experience  as  opposed  to  theo- 
logical or  metaphysical  grounds,  and  he  finally  sums  up  the  only  useful  con- 
ception of  the  law  of  nature  in  the  definition  that  it  is  '  a  summary  of  those 
laws  which,  taking  into  account  all  the  factors  of  human  activity,  may  be 
ascertained  as  being  the  conditions  of  social  co-existence  in  all  its  phases 
and  forms'  (p.  82).  This  introductory  portion  is  then  concluded  by  an 
account  of  the  different  divisions  of  law,  and  the  author  discusses  the 
unduly  prominent  part  which  private  law  has  always  assumed,  and  points 
out  that  many  of  the  features  in  the  development  of  all  law  may  now  be 
studied  in  connection  with  international  law.  The  course  he  is  going  to 
pursue  is  then  defined  by  the  following  series  of  ideas — ^society,  the  state, 
objective  law,  subjective  rights. 

It  is  in  the  next  section*,  which  deals  with  society,  that  the  author  develops 
the  theory  of  aims  or  ideals  to  which  we  have  already  called  attention.  Men 
living  in  society  with  some  definite  and  important  aim,  or  prompted  by 
some  vital  interest,  form  an  organic  society.  In  this  the  natural  selfishness 
of  man  is  tempered  by  the  necessity  for  co-operation,  and  the  final  result  is 
self-sacrifice  and  public  spirit.  Such  a  society,  however,  is  by  no  means 
identical  with  the  state.  It  becomes  a  state,  indeed,  so  soon  as  it  is 
conscious  of  the  laws  of  its  existence  and  \s  able  to  enforce  them,  that  is,  so 
soon  as  it  becomes  dominant.     But  such  societies  are  continually  following 
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each  other ;  some  are  pressing  forward  into  power ;  one  is  actually  dominant ; 
while  others  that  have  passed  that  stage,  and  have  ohtained  the  satisfaction  of 
their  aims,  are  now  content  to  lire  under  the  protection  of  the  society  for 
the  time  being  dominant.  Thus  briefly  stated  the  theory  may  seem  fanciful, 
and  we  are  inclined  to  suspect  that  it  is  worked  out  with  an  elaborateness 
which  has  no  corresponding  basis  of  fact.  It  is  impossible  now,  however,  to 
do  more  than  point  out  its  main  features.  Accordingly  the  various  societies 
whose  growth  is  depicted,  and  each  of  which  has  its  own  definite  aim,  are 
enumerated  as  the  society  founded  on  kinship,  the  society  founded  on  local 
contiguity,  the  society  of  conquest,  the  society  founded  upon  religion,  the 
society  founded  upon  nationality,  and  beyond  this  a  society  founded  on  the 
highest  humanitarian  interests  and  which  is  destined  to  be  universal.  The 
rise  of  each  of  these  societies  successively  into  power  is  first  described 
generally,  and  then  the  author's  conclusions  are  illustrated  by  history.  It 
would  have  been  better  probably  if  some  of  these  illustrations  had  been  in- 
troduced earlier,  and  we  should  thus  have  seen  more  clearly  the  ground  of 
the  author's  generalizations  in  regard  to  the  succession  and  mutual  relations 
of  the  societies  as  above  distinguished.  For  want  of  this  the  treatment 
suffers  sometimes  from  a  sense  of  unreality. 

Having  thus  dealt  with  societies  in  general,  the  author  next  devotes 
himself  to  that  one  which  is  for  the  time  being  dominant,  viz.  the  state ; 
and  this  is  fully  treated  as  to  its  nature,  its  origin,  and  its  aims.  The 
elements  essential  to  it  are  consciousness  of  aim  in  its  members,  capacity 
for  public  spirit,  and  power  to  enforce  its  will.  These  are  well  brought  out 
in  the  following  passage : — 

'  Whenever  tlie  members  of  the  state  become  deficient  in  the  consciousness 
of  the  aim  of  the  community,  to  a  degree  incompatible  with  the  maintenance 
of  the  state ;  whenever  the  readiness  and  ability  for  sacrifices  die  out  within 
them,  and  whenever  the  state  itself  is  no  longer  able  to  assert  its  will,  to 
direct  the  activity  of  its  organs,  lacks  coercive  power,  and  becomes  in  fact 
unequal  to  the  sphere  of  its  existing  society,  it  then  fiedls  to  pieces  and  ceases 
to  be  a  stato'  (p.  229). 

Chapter  x.  contains  a  very  full  and  valuable  account  of  the  various 
theories  of  the  origin  of  states,  although  it  might  well  have  been  supple- 
mented with  some  of  the  more  recent  results  of  Sir  Henry  Maine's 
investigations.  All  the  a  jmori  theories,  especially  that  of  contract,  are 
well  expounded,  but  for  actual  historical  results  reference  is  only  made  to 
Bavigny  and  the  German  historical  school,  though  it  is  very  doubtful  how 
far  their  work  really  gives  them  any  claim  to  the  title. 

In  considering  the  aims  of  the  state  and  consequently  the  limits  of 
state  interference,  we  are  brought  back  to  the  theory  of  vital  interests,  it 
being  necessarily  the  aim  of  the  state  to  make  its  members  conscious 
of  its  own  vital  interest,  and  to  obtain  their  co-operation  in  securing  it ; 
and  it  is  pointed  out  how  the  actual  business  of  the  state  depends  upon  the 
extent  of  this  consciousness  and  the  willingness  of  its  members  to  co-operate. 
Remembering  that  the  greatest  results  are  always  produced  by  spontaneous 
activity,  the  mean  has  to  be  struck  between  interfering  with  individual 
enterprise  on  the  one  hand,  and  the  undue  self-effacement  and  loss  of  power 
and  influence  by  the  state  on  the  other.  In  all  this  part  of  the  book  there 
is  much  interesting  and  weighty  matter,  and  the  author  handles  his  subject 
with  fulness  and  lucidity. 

Finally,  Professor  Pulszky  discusses  law  and  right,  adopting  the  view 
which  has  been  advocated  in  opposition  to  Austin,  that  subjective  rights  must 
be  conceived  of  as  arising  independently  of  law,  being  indeed  ultimately 
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confirmed  and  controlled  by  law,  though  not  always  created  by  it ;  and  that 
coercion  is  not  an  element  of  the  first  order  in  the  idea  of  law,  though  it  is 
always  inseparable  from  it.  Law  in  his  final  analysis  is  '  the  sum  of  those 
rules  which  embrace  the  actual  conditions  of  existence  of  the  society, 
recognized  by  the  state  and  which  can  be  enforced  by  the  state '  (p.  325). 
It  must  be  confessed,  however,  that  in  the  absence  of  the  Austinian  test, 
the  distinction  which  is  drawn  between  law  and  morality  is  somewhat 
▼ague,  and  there  are  obvious  objections  to  the  proposition  that  morality 
concerns  the  internal  state  of  the  individual,  and  law  his  external  activity. 
There  is  no  doubt  that  actual  law  can  be  only  ascertained  in  our  own  days 
by  enquiring  what  the  state  will  enforce,  though  much  else  has  to  be 
taken  into  account  when  we  are  considering  what  laws  the  state  ought 
to  enforce,  and  also  why,  though  endowed  with  unlimited  power,  it  consents 
to  be  bound  by  its  own  laws.  Professor  Pulszky  has  perhaps  hardly  allowed 
enough  weip:ht  to  the  very  clear  way  in  which  this  is  dealt  with  by  Ihering 
in  his  Zictek  im  Recht, 

Tlie  basis  of  law  and  right  is  dealt  with  at  length,  and  we  have  an  able 
discussion,  among  others,  of  the  theory  of  utility.  This,  however,  is  rejected 
on  the  ground  that,  while  pretending  to  settle  everything  by  exact  measure- 
ment, it  contains  elements  incapable  of  measurement,  and  also  fails  to 
account  for  the  sacrifice  of  present  individuals  for  the  sake  of  future  ones  ; 
and  the  author  substitutes  for  it  the  simple  principle  that  law  should  be  so 
established  as  to  secure  to  every  individual  the  widest  and  most  unrestricted 
sphere  for  his  own  activity.  The  passage  in  which  this  is  summed  up  gives 
a  good  example  of  the  author's  style  : — 

'  And  since  that  state  possesses  the  most  perfect  organism,  which  allows 
freedom  to  the  greatest  mass  of  individual  forces  and  least  requires  to 
maintain  order,  and  which,  besides,  employs  force  only  where  the  voluntary 
co-operation  of  the  individuals  and  of  subordinate  societies  cannot,  owing  to 
lack  of  consciousness  or  of  discipline,  be  obtained ;  that  system  of  law  and 
right  must  also  be  acknowledged  to  be  most  perfect,  in  connection  with 
which  the  greatest  amount  of  individual  activity  can  be  asserted  at  the  least 
expense  of  the  activity  of  the  state,  and  under  which  activity  in  general  is 
most  available,  the  use  of  forces  most  economical,  and  thus  that  activity 
which  is  directly  employed  to  satisfy  actual  wants  is  the  gi-eatest,  whilst  the 
relatively  smallest  portion  of  the  whole  sum  of  forces  is  consumed  in  the 
assertion  and  production  of  the  consciousness  and  will  of  the  community ' 

(p.  378). 

The  book  concludes  with  a  description  of  the  actual  development  of  law, 
and  the  growth  and  influence  of  custom  is  very  fully  dealt  with.  It  should 
be  noted  that  Professor  Pulszky  seems  to  judge  Sir  Henry  Maine's  views  by 
his  treatment  of  ThemiaU8  in  'Ancient  Law,'  although  in  later  editions  he 
pointed  out  that  his  views  were  essentially  modified  in  his  later  works,  after 
he  had  had  an  opportunity  of  studying  the  influence  of  custom  in  village 
communities.  It  is  satisfactory  to  note  the  author's  opinion  that  upon  the 
Continent  codification  has  not  interfered  with  the  further  development  of 
the  law. 

In  conclusion,  we  may  remark  that  Professor  Pulszky  seems  to  be  the  first 
continental  jurist  who  has  allowed  at  once  for  continental  and  English  work 
in  jurisprudence,  and  the  value  of  the  book  consists  largely  in  the  breadth 
of  view  and  fulness  of  knowledge  with  which  he  approaches  his  subject. 
With  regard  to  that  portion  to  which  he  attaches  most  weight,  the  discus- 
sion of  human  aims  and  the  corresponding  arrangement  of  successive 
societies,  we  do  not  feel  inclined  to  pronounce  a  decisive  judgment.    As  we 
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have  intimated,  there  is  much  in  it  both  to  mystify  and  to  interest. 
Perhaps  at  some  future  time  the  author  will  develop  this  idea  in  gi-eater 
detail,  and  in  such  a  manner  as  to  make  its  application  to  actual  history 
more  clear.  The  rest  of  the  book,  however,  is  abundantly  valuable,  both  for 
the  way  in  which  many  of  the  most  impoi-tant  controversies  in  politics  and 
jurisprudence  are  summarised  and  elucidated,  as  well  as  for  the  ability  which 
the  author  has  himself  shown  in  the  solutions  he  proposes.  J.  M.  L. 
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Tbe  publication  of  a  new  edition  of  this  valuable  work  was  announced  in 
the  April  number  of  the  Law  Quarterly  Review.  We  propose  on  this 
occasion  to  enter  more  into  the  details  than  was  at  that  time  possible,  with 
a  view  to  enable  our  readers  to  estimate  the  relation  of  the  present  to 
former  editions.  The  labour  of  preparing  a  new  edition,  necessarily  veiy 
considerable  in  the  case  of  a  work  of  this  kind,  has  been  much  augmented, 
not  only  by  the  usual  buixlen  of  a  great  number  of  newly-reported  cafes,  but 
also  by  the  extraordinary  legislative  activity  of  the  last  twelve  years,  which 
have  been  unusually  fertile  of  statutes  directed  towards  the  subjects  with 
which  the  work  is  especially  concerned.  This  fact  will  sufficiently  appear 
from  the  mere  mention  of  the  Settled  Estates  Act,  1877,  the  Partition  Act, 
1876,  the  Conveyancing  Acts,  the  Settled  Land  Acts,  the  Married  Women's 
Property  Act,  1882,  and  the  Yorkshire  Registiy  Acts;  to  which  mny 
be  added  the  Judicature  Acts  and  Rules.  Besides  the  large  amount  of 
additional  matter  which  has  necessarily  been  gathered  into  this  edition,  we 
observe  that  it  is  honourably  distinguished  by  greater  attention  to  and  a 
wider  grasp  of  general  principle  than  whs  to  be  found  in  its  precursors. 
As  a  favourable  example  of  this  treatment  we  would  refer  to  the  discussion 
in  ch.  i.  sect.  3  (p.  35)  on  persons  who  are  relatively  incompetent  to  pur- 
chase, and  particularly  as  to  the  disability  affecting  persons  who  stand  in  a 
fiduciary  position.  The  distinction  between  cases  in  which  the  disability  flows 
rather  from  the  peculiar  nature  of  the  authority  of  the  vendor,  as  disabling  him 
from  selling  to  himself,  and  those  in  which  it  flows  from  the  fiduciary  rela- 
tion borne  by  the  parchaser  towards  the  vendor,  is  at  least  highly  ingenious, 
and  perhaps  affords  a  clue  to  disentangle  a  maze  of  authorities.  There  may 
be  some  doubt  whether  all  the  cases  can  be  reconciled  with  the  principles  laid 
down  by  our  authors ;  but  the  hope  is  reasonable  that  greater  certainty  and 
perspicuity  will  be  found  to  follow  upon  a  very  laudable  attempt  to  tnpply 
a  guiding  principle  where  one  is  much  needed,  and  the  attempt  cannot  fail 
to  supply  at  least  a  basis  for  discussion.  At  pp.  68,  69  will  be  found  some 
good  remarks  upon  the  intrinsic  validity,  and  the  valid  exercise,  of  powers 
contained  in  settlements,  which  are  not  expressed  to  be  restricted,  as  to  their 
execution,  in  point  of  time.  Attention  may  also  be  directed  to  the  statement 
at  p.  408  et  aeq,y  of  the  rules  relating  to  the  implied  grant  of  easements 
upon  a  severance  of  two  tenements  in  the  same  ownership:  a  subject 
upon  which  some  fresh  light  has  been  thrown  by  the  important  case  of 
Birmingham  Banking  Co.  v.  Boss,  38  Ch.  D.  295,  reported  since  the  publi- 
cation of  the  work;  and  in  connection  with  this  subject,  the  remarks  at 
pp.  412,  413,  upon  the  so-called  ways  of  necessity,  may  be  noticed  for  their 
terseness  and  precision.  A  very  interesting  discussion  will  be  found  at 
p.  464  et  seq.,  of  the  difficult  questions  relating  to  the  rights  acquired  inter 
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96  or  against  one  another,  by  several  persons  under  the  statutes  of  limitation, 
who,  without  mutual  concert,  have  at  different  times  kept  a  rightful  owner 
out  of  possession  during  successive  periods,  which  suffice  when  added 
together  to  cause  the  statute  to  take  effect.  Some  fresh  light  may  perhaps 
be  thrown  upon  these  questions  by  a  recent  decision  of  the  Pi-ivy  Council, 
at  present  unreported,  in  an  appeal  from  the  colony  of  New  South  Wales ; 
which  is  likely,  when  it  is  given  to  the  world,  to  afford  material  for 
much  discussion  and  perhaps  to  be  the  occasion  of  some  difference  in  opinion. 
In  noticing  the  remarks  at  pp.  716,  717,  as  to  the  effect  which  the  appro- 
priation of  the  purchase-money  may  have  upon  the  vendor's  right  to  demand 
interest  pending  completion,  we  may  observe  that  in  1. 10,  p.  717,  the  word 
'  not'  has  by  inadvertence  been  omitted  from  a  context  where  its  presence  is 
as  necessary  as  in  the  Seventh  Commandment.  The  remarks  on  the  influ- 
ence of  mistake  upon  the  contract,  at  p.  839,  are  well  worthy  of  notice  ;  as 
also  are  those  at  p.  855  on  the  distinction  between  the  right  and  the  remedy, 
io  the  case  of  a  voidable  transaction.  In  the  treatment  in  sect.  4  of  ch.  xiv. 
(pp.  862-877)  of  the  vendor's  remedies  on  the  purchaser's  covenants,  which 
involves  a  good  deal  of  consideration  of  *  covenants  ninning  with  the 
land,'  whether  at  law  or  in  equity,  full  advantage  has  been  taken  of  the 
new  light  thrown  by  the  cases  of  Haywood  v.  Brunstcick  Building 
Sodety,  8  Q.  B.  D.  403,  and  Z.  4*  S.  W,  Ry,  Co,  v.  Gomin,  20  Ch.  D.  562, 
upon  the  doctrine  of  TuVc  v.  Moxhay,  2  Ph.  774;  but  we  feel  some  doubt 
whether  it  is  necessary,  in  order  to  explain  the  last-mentioned  case,  to  state 
that  the  covenant '  was  affirmative  in  its  terms  but  was  held  to  imply  a  nega- 
tive.' In  the  first  place,  a  covenant  to  keep  a  piece  of  ground,  inter  alia^ 
<  uncovered  by  any  buildings,'  seems  to  contain  a  negative  without  any  help 
from  implication ;  and  in  the  second  place,  we  think  that  the  distinction 
between  covenants  which  are,  and  covenants  which  are  not,  enforceable  in 
equity,  is  to  be  found  rather  in  the  use  of  the  word  restrictive  than  in  the  use  of 
the  word  negative.  The  doctrine  that  an  affirmative  covenant  implies  a 
negative,  might  without  any  difficulty  be  pushed  to  dangerous  lengths ;  and 
indeed,  when  once  that  doctrine  is  admitted,  it  becomes  a  mere  question  of 
caprice  where  the  line  shall  be  drawn,  or  whether  any  line  shall  be  drawn 
at  all:  a  covenant  to  build  a  house  implies  a  covenant  not  to  leave  it 
unbuilt.  To  put  this  conclusion  into  other  words,  instead  of  saying  that  the 
covenant  in  TuVc  v.  Moxhay  was  affirmative  in  form,  but  implied  a  negative, 
we  prefer  to  say  that  it  was  partly  affirmative  and  partly  negative,  and  that 
the  decree  dealt  only  with  the  negative  part.  In  quitting  this  subject,  we 
might  express  an  opinion,  that  the  treatment  of  the  doctrine  of  covenants 
which  run  at  law,  as  distinguished  from  equity,  is  somewhat  lacking  both  in 
fulness  and  in  precision ;  and  though  we  agiee,  on  the  whole,  that '  by  the 
common  law  the  burden  never  runs  [with  the  land,  i.e.  as  the  context  shows, 
the  fee  simple]  in  any  case,'  yet  it  might  be  noted  that  in  the  Mayor  of 
Carlisle  v.  Blamire,  8  East  487,  the  Court  of  Queen's  Bench  evidently 
assumed  the  truth  of  the  contrary  doctrine :  see  in  particular  p.  497.  We 
should  not,  however,  omit  to  draw  attention  to  the  merits,  in  sect.  6,  pp. 
898-900,  of  the  treatment  of  the  distinction  between  the  right  to  rescind  a 
contract  before  completion,  and  the  right  to  have  the  transaction  set  aside 
after  it  has  been  completed. 

A  subject  of  the  first  importance,  the  protection  afforded  by  the  legal 
estate  to  a  purchaser  for  value  who  has  acquired  it  without  notice  of  the 
existence  of  any  opposing  equities,  is  treated  with  great  originality  and 
clearness  in  chap.  xv.  sect,  i,  pp.  927-941.  Want  of  space  obliges  us  to 
re&ain  from  criticising  details,  and  we  can  only  touch  upon  the  case  of 
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Ind  Coojje  4'  ^^'  ▼•  Emmerwn,  12  App.  Gas.  300,  which  was  decided  too 
recently  to  peimit  any  adequate  treatment  of  it  in  the  pages  now  under  review 
(Bee  p.  941  and  Appendix,  p.  1357).  That  case  lias  decided,  as  our  readers 
are  aware,  and  it  must  now  be  taken  for  settled  law,  that  the  plea  of 
purchase  for  value  without  notice  is  no  longer  available  as  a  bar  to  dis- 
covery. That  decision  was,  we  believe,  contrary  to  the  general  opinion  of 
the  profession ;  and  it  is  a  curious  circumstance  that,  to  the  best  of  our 
recollection,  the  view  which  has  at  length  been  established  by  the  House  of 
Lords  was  hastily  advanced  in  a  new  edition  of  a  legal  work  of  some 
repute  published  very  soon  after  the  passing  of  the  first  Judicature  Act, 
where  it  met  with  a  good  deal  of  ridicule,  and  was  withdrawn  on  the 
publication  of  a  subsequent  edition.  Though  the  decision  of  the  House  of 
Lords  must  silence  dissent,  it  may  perhaps  not  always  convince  the  judg- 
ment ;  and  a  careful  reader  of  the  case  may  feel  some  suspicion  that  the 
reasons  alleged  in  its  favour  are  neither  vei*y  well  conceived  nor  very  well 
expressed,  and  fall  somewhat  short  of  the  most  convinciug  argument  that 
might  by  possibility  have  been  framed. 

At  p.  950  et  seq.,  we  find  an  excellent  discussion  of  a  cognate  subject — 
the  liability  of  a  purchaser  to  lose  the  advantage  afforded  by  his  possession 
of  the  legal  estate,  if  he  has  been  negligent  in  enquiring  after,  and  obtaining 
delivery  of,  the  title  deeds.  Particular  attention  may  also  be  directed  to 
the  improved  treatment  of  constructive  notice  to  the  purchaser  by  means  of 
notice  to  his  solicitor  (p.  988) ;  and  to  the  discussion  of  the  doctiine  laid 
down  in  Price  v.  Jenkins,  5  Ch.  D.  619,  that  the  liability  which,  in  theory 
at  least,  must  always  attach  to  a  leaseholder,  will,  in  every  case,  prevent  a 
voluntary  settlement  of  leaseholds  from  being  avoided,  under  the  statute  of 
27  Eliz.,  upon  a  subsequent  sale  for  value  by  the  settlor.  The  editors 
are  dissatisfied  with  that  decision,  and  not  unreasonably.  But  it  must  not 
be  forgotten  that  the  construction  of  the  statute  against  which  the  some- 
what absurd  decision  in  Price  v.  Jenkins  is  a  protest,  was  itself  an  absurdity, 
and  that  the  two  absurdities  neutralize  one  another  and  effect  a  return 
to  common  sense. 

To  the  foregoing  remarks  we  might  add  many  others,  by  way  of  indicating 
passages  which  show  signs  of  the  careful  attention  of  the  present  editors ; 
but  it  is  useless  to  indefinitely  multiply  references  of  this  kind.  We  will 
only  add,  that  chap.  xiv.  sect.  3,  on  the  vendor's  right  of  preemption  under 
the  Lands  Clauses  Consolidation  Act,  1845,  chap.  xix.  sect,  i,  on  sales  by 
the  Court  under  the  Settled  Estates  Act,  1877,  and  sect.  3  of  the  same 
chapter,  on  the  Partition  Acts,  1868  and  1876,  appear  to  have  been  entirely 
rewritten.  The  last-mentioned  section  contains  what  is  perhaps  the  best 
summary  in  existence  of  the  provisions  of  the  Partition  Acts  and  the  mode 
of  procedure  under  them,  and  appears  to  omit  none  of  the  decided  cases. 
At  p.  1295  a  valuable  list  is  given  of  the  various  circumstances  under  which 
the  procedure  of  the  Settled  Estates  Act  is  still  practically  useful. 

A  critical  eye  might  of  course  detect  points  at  which  further  improvement 
might  still  be  possible.  The  consideration,  at  p.  229,  of  Walsh  v.  Lonsdale, 
2 1  Ch.  D.  9,  is  somewhat  perfunctory,  and  the  space  devoted  to  it  less  than 
its  importance  (perhaps  for  evil  rather  than  for  good)  seems  to  demand. 
The  qtiaere  in  note  (f.),  p.  231,  as  to  whether  the  actual  deposit  of  title 
deeds  is  a  part-performance  sufficient  to  take  a  case  out  of  the  Statute  of 
Frauds,  seems  to  be  superfluous,  because  there  is,  we  believe,  no  doubt  that 
the  Statute  does  not  a])ply  to  such  an  actual  deposit,  and  the  assistance  of 
the  part-performance  doctrine  is  not  required.  At  pp.  289,  290,  some 
curious  language  is  cited  from  the  Intestates  Estates  Act  2884,  47  &  48 

VOL.  IV.  I  i 
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Vict.  c.  71,  apparently  without  any  consciousness  that  it  contains  anything 
odd  or  calling  for  explanation.  At  pp.  292,  293,  where  we  find  the  subject 
treated  of  disclaimer  by  a  trustee  in  bankruptcy,  we  do  not  also  find  any 
discussion  as  to  what  is  meant  by  not  affecting  the  rights  or  liabilities  of 
third  parties ;  but  in  the  absence  of  decided  cases  on  the  point  (see  now 
£x  parte  Skilson,  In  re  Cock,  20  Q.  B.  D.  343),  this  was  a  very  pardonable 
omission.  In  discussing  (pp.  294,  295)  the  relation  between  sect.  4  of  the 
Conveyancing  Act,  which  empowers  the  personal  representatives  to  convey 
freeholds  which  at  the  death  of  a  vendor  are  subject  to  a  contract  for  sale, 
and  sect.  30  of  the  same  Act,  by  which  estates  of  inheritance  or  pur  autre 
vie  vested  in  a  sole  trustee  or  mortgagee  are  made  to  devolve  upon  his  death 
to  his  personal  representatives,  the  editors  rightly,  as  we  think,  hold  that  the 
trust  for  the  purchaser  which  is  created  by  a  contract  for  sale  is  not  a  trust 
within  the  meaning  of  the  last-cited  section ;  but  they  seem  somewhat  to 
have  misapprehended  the  import  of  sect.  4,  apparently  supposing  that  it 
would  or  should  be  generally  used  under  such  circumstances.  There  can,  we 
think,  be  little  doubt  that  it  was  meant  to  be  used  only  in  cases  where  the 
legal  estate  either  is  limited  in  strict  settlement  by  the  vendor's  will,  without 
any  sufficient  power  enabling  trustees  to  convey,  or  descends  to  an  heir  at 
law  subject  to  some  disability,  such  as  infancy.  The  suggestion  that  the 
purchaser  ought  to  preserve  the  contract,  or  evidence  of  it,  as  a  necessary 
part  of  the  title,  seems  to  be  sound ;  and  in  such  cases  a  recital  of  the  cir- 
cumstances should  be  inserted  in  the  conveyance.  The  remarks  at  p.  467,  on 
the  application  of  the  Statute  of  Limitations  between  lord  and  copyholder, 
usually  symbolised  by  the  case  of  Walters  v.  WM^  L.  &.  5  Ch.  531,  wear, 
perhaps,  a  somewhat  meagre  appearance ;  but  it  may  be  doubted  whether 
more  could  have  been  said,  except  by  way  of  conjecture.  At  p.  622,  treating 
of  limited  covenants  by  fiduciary  vendors,  we  think  that  on  the  question, 
whether  trustees  should  be  required  to  give  an  'undertaking  for  safe 
custody,'  something  might  with  advantage  have  been  said  in  addition  to,  if 
not  in  substitution  for,  the  reference  to  an  article  in  '  29  Sol.  J.  215.' 
Sed  hoe  eurU  nugae,  and  we  break  off  our  list  of  cavillings  with  the  ex- 
pression of  a  hope  that  the  reader  will  have  thought  our  praise  more  solid 
and  more  hearty  than  our  blame. 

The  personal  appearance  of  these  volumes  is  such  as  to  make  it  a  pleasure 
to  consult  them,  and  the  list  of  addenda  shows  by  its  commendable  brevity 
(when  compared  with  the  size  of  the  work)  how  well  the  text  must  have 
been  kept  in  hand  down  to  the  moment  of  publication.  We  regret,  indeed, 
that  the  abbieviations  used  in  references  have  been  subjected  to  a  somewhat 
excessive  clipping.  In  the  Preface  this  is  said  to  have  been  done  '  for  the 
sake  of  brevity,  and  in  order  to  confine  as  far  as  possible  the  dimensions  of 
the  book;'  but  we  think  that  this  shows  some  misunderstanding  of  conse- 
quences. To  cut  down  '  Beav.'  into  *  B.'  has  rarely  any  tendency  to  shorten 
the  book,  and  commonly  shortens  only  the  last  line  of  the  paragraph  in 
which  it  occurs.  A  complete  list  of  abbreviations,  with  their  extended 
meaning,  is  indeed  given ;  but  to  refer  to  lists  is  a  nuisance,  and  the  look  of 
the  things  themselves  is  something  of  an  eyesore  in  so  handsomely  printed  a 
work.  In  the  list,  too,  we  think  that  the  arrangement  would  have  been 
more  convenient  if  it  had  been  strictly  alphabetical,  instead  of  having  the 
reports  placed  in  a  bunch  together  before  the  other  authorities  and  text- 
books. But  for  the  copious  and  excellent  index  we  have  nothing  but  praise. 
We  have  been  informed  that  an  authority  of  the  highest  eminence  has  pro- 
nounced it  to  be  the  best  in  any  existing  law-book,  and  we  humbly  concur 
in  that  opinion.  H.  W.  0. 
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A  Bill  intituled  an  Act  for  codifying  the  Law  relating  to  the  Sale  of 
Good9.     (Lord  Herschell.)     J  888.     H.  L.  267. 

This  Bill  is  intended  to  do  for  the  law  of  sale  of  goods  what  the  Bills  of 
Exchange  Act  has  done  for  the  law  of  negotiable  instruments,  and,  as  tbe 
introductory  Memorandum  explains,  is  drafted  on  the  same  lines.  It  seems 
neither  hazardous  nor  indiscreet  to  infer  that  it  comes  from  the  same  hand : 
but  any  reader  who  thinks  otherwise  may,  if  he  pleases,  read  '  the  drafts- 
man '  for  '  Judge  Chalmers '  in  the  following  remarks. 

The  object  is  expressed  to  be  'to  reproduce  as  exactly  as  possible  the 
statutory  and  common  law  rules  relating  to  the  sale  of  goods,  leaving  any 
amendments  that  may  seem  desirable  to  be  introduced  at  a  later  stage.'  . 
Accordingly  we  get  not  only  the  17  th  section  of  the  Statute  of  Frauds, 
exposing,  as  the  biographer  of  Chunder  Mookerjee  would  say,  its  cui  bono 
in  all  its  naked  hideousness,  but  those  remarkable  enactments  of  their  late 
Majesties  King  Philip  and  Queen  Mary  'against  the  buying  of  stolen 
horses,'  with  the  supplementary  Act  of  Elizabeth  '  to  avoid  horse  stealing,' 
about  the  only  example  of  any  legislation  of  'your  Highness'  sister,  the 
Lady  Mary '  having  been  confirmed  under  Elizabeth.  These  would  probably 
be  the  first  sacrifice  demanded  by  the  modification  of  the  Bill  (at  present 
only  hinted  at  as  possible)  to  make  it  applicable,  like  the  Bills  of  Exchange 
Act,  to  Scotland  as  well  as  England,  In  this  case  the  adaptation  would  be 
less  easy,  for  the  whole  policy  of  the  rule  as  to  market  overt  would  have  to 
be  considered.  Either  the  law  of  Scotland  would  prevail,  and  the  rule 
would  be  abolished,  or  the  English  rule  would  have  to  be  not  only  confirmed 
but  extended.  The  latter  course  would  be  in  agreement  with  modem 
Continental  legislation.  On  the  passing  of  property  there  would  be  little 
trouble  in  assimilating  the  Scottish  rule  to  the  English  :  the  practical 
difference  is  already  slight,  and  under  the  modem  French  law,  founded  on 
Boman  law  though  it  is,  property  passes  by  the  contract  without  delivery. 
It  has  been  suggested  that  the  framers  of  the  Code  Napoleon  did  not 
understand  the  Boman  law.  This  however  is  a  matter  of  mere  curiosity  at 
the  present  day. 

But  our  first  concern  is  with  the  workmanship  of  the  Bill  as  a  codified 
statement  of  English  law.  Many  of  our  readers  will  be  aware  that  this  part 
of  the  law  has  already  been  codified  in  British  India,  where  the  Contract 
Act  contains  a  pretty  full  chapter  on  Sale  of  Goods.  Judge  Chalmers 
appears  to  have  consulted  the  Indian  Contract  Act,  but  his  work  ib  quite 
independent  in  arrangement  and  geueral  design,  and  the  language  of  the 
Indian  Act  is  called  to  mind  only  by  two  or  three  clauses.  His  arrangement 
is  decidedly  more  clear  and  logical,  and  his  treatment  of  details  is  both 
more  complete  and  more  exact.  Whether  this  Bill  does  or  does  not  become 
law,  the  attention  of  the  Government  of  India  should  be  directed  to  it  with 
a  view  to  the  revision  of  the  Indian  Contract  Act  which  will  sooner  or  later 
be  called  for,  and  which,  when  undertaken,  ought  to  be  so  thoroughly  per- 
formed as  to  last  for  another  generation.  The  Bill  is  arranged  in  six  parts : 
I.  Formation  of  the  Contract  (including  the  mles  as  to  conditions  and 
warranties);  2.  Effects  of  the  Contract  (as  to  transfer  of  property  and 
title);  3.  Performance  of  the  Contract  (delivery  and  acceptance);  4.  Bights 
of  unpaid  seller  against  the  Gk)ods ;  5.  Action  for  breach  of  the  Contract ; 
6.  Supplementary. 

Although  the  sale  of  goods  is  a  fairly  self-contained  chapter  of  the  law  of 
Contract,  it  ofiers  not  a  few  tioubles  to  the  codifier  in  the  shape  of  complex 
legal  ideas  of  more  general  scope  which  have  to  be  assumed  as  known* 

I  i  2, 
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.  Here  we  read  in  the  interpretation  claoBe  that '  delivery '  means  transfer  of 
possession  actual  or  constructive  from  one  person  to  another.  This  is 
perfectly  correct,  though  it  would  he  not  less  correct,  nor,  I  think,  less 
clear,  if  the  words  '  actual  or  constructive '  were  omitted.  Moreover  Judge 
Chalmers  is  right  in  holding  it  not  to  he  the  husiness  of  a  Sale  of  Goods 
Bill  to  explain  what  either  actual  or  constructive  possession  is.  For  a  lay 
reader,  nevertheless,  the  definition  goes  near  to  he  cbseurum  per  obrnmrius, 
and  even  for  most  lawyers  at  most  times  it  is  rather  a  finger-post  to  inter- 
pretation than  interpretation  itself.  In  dealing  with  the  specific  rules  of 
the  subject-matter  Judge  Chalmers  gives  more  express  weight  to  the 
intention  of  psrties  than  the  Indian  Contract  Act,  and  makes  it  clearer 
that  the  minor  rules  are  only  in  the  nature  of  presumptions,  and  will  yield 
to  a  different  intention  when  such  intention  appears.  This  is  certainly 
according  to  the  letter  and  the  spirit  of  English  authority. 

Commercial  lawyers  are  familiar  with  the  sorely  vexed  question  as  to  the 
effect  of  partial  breaches  of  contract  when  there  is  a  contract  for  delivery 
by  instalments.  Judge  Chalmers,  faithful  to  the  principle  of  making  the 
first  draft  a  simple  reproduction  of  the  authorities  as  tliey  stand,  does  not 
commit  himself  to  any  theory.  '  It  is  a  question  in  each  case  depending  on 
the  terms  of  the  contract,  and  the  circumstances  of  the  ease,  whether  the 
breach  of  contract  is  a  repudiation  of  the  whole  contract,  or  whether  it  is  a 
severable  breach  giving  rise  to  a  claim  for  compensation,  but  not  to  a  right 
to  rescind  the  whole  contract.'  The  law  cannot  rest  there,  nor  would  the 
enactment  of  the  clause  in  this  form  appreciably  check  its  development* 
Meanwhile  this  cautious  acknowledgment  of  an  unsolved  di£Bculty  may  ba 
taken  as  an  example  of  the  contrast  between  the  practical  codifier  and  the 
vague  enthusiasts  of  codification.  Some  persons  dream  of  a  Code  that 
would  at  once  supersede  all  the  reports  and  all  the  classical  treatises. 
There  are  two  ways  of  cherishing  this  imagination.  One,  and  the  better, 
is  carefully  to  abstain  from  trying  one's  own  hand  at  the  codification  of 
any  particular  topic.  The  other  is  to  plunge  into  codification  with  a  light 
heart,  being  chiefly  careful  to  know  so  little  law  that  one  runs  no  risk  of 
ever  understanding  what  a  bad  piece  of  work  one  has  done. 

Minute  verbal  criticism  is  hardly  in  place  at  this  stage :  it  seems  unde- 
sirable, however,  to  introduce  Latin  phrases  like  'prima  facie'  into  an 
English  Act  of  Parliament,  and  some  few  sentences,  such  as  '  Reasonable 
time  is  a  question  of  fiact,'  might  be  made  more  elegant  even  at  the  cost 
of  a  few  more  words.  Unless  we  have  overlooked  something,  the  word 
'representative/  is  used  in  one  place  (cl.  33)  with  an  extended  meaning 
which  ought  to  be  defined.  In  the  main  the  Bill  may  be  accepted  as  a  good 
solid  foundation.  F.  P. 


Select  Pleas  of  tie  Crown,  Vol.  I,  a.d.  ii&oo-Taa5.  Edited  for  the 
Selden  Society  by  P.  W.  Maitland.  London :  Bernard  Quaritch. 
1888.   La.  8vo.  zxx  and  164  pp. 

This  volume  consists  in  the  main  of  most  excellent  work  done  by  Mr. 
Maitiand,  but  also  contains  a  document  of  a  different  character  for  which  he 
is  not  individually  responsible. 

Let  us,  however,  look  at  the  bright  side  first.  Mr.  Maitland,  some  years 
ago,  set  himself  the  task  of  collecting  specimens  of  the  earliest  Pleas  of  the 
Ci*own,  and  published  those  of  the  County  of  Gloucester  for  the  year  1221. 
He  now  continues  his  undertaking,  selecting  the  cases  which  he  considers 
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the  most  important  from  all  the  rolb  he  is  able  to  find,  without  regard  to 
county. 

The  execution  is  in  every  respect  worthy  of  the  design.  The  text  is  not 
that  abbreviated  Latin  which  can  never  be  reproduced  with  perfect  accuracy 
in  print,  and  which  when  reproduced  is  often  but  a  transparent  cloak  for 
want  of  scholarship.  It  is  the  Latin  of  the  period  with  all  the  words 
(except  English  names  of  persons  and  places)  written  in  full.  £ven  this  of 
course  presents  some  difficulties  to  good  classical  scholars,  but  Mr.  Maitland 
has  given  on  the  opposite  page  a  translation  into  most  appropriate  and  most 
vigorous  English.  Every  one,  therefore,  who  wishes  to  know  what  our  early 
Pleas  of  the  Crown  are  like,  can  learn  with  the  greatest  ease. 

In  these  records  there  is  to  be  found  much  that  was  known  before.  The 
insecurity  of  life  and  property,  the  astonishing  number  of  murders  in  pro- 
portion to  the  population,  and  the  £act  that  when  any  one  was  appealed  of 
homicide,  mayhem,  or  robbery,  he  usually  escaped  punishment,  are  not  now 
revealed  for  the  first  time.  Still,  even  these  matters  are  illustrated  with  a 
richness  of  detail  which  only  the  rolls  themselves  can  afford.  There  are, 
however,  other  lessons  to  be  learned  from  the  minute  particulars  which 
appear  in  a  comparatively  large  number  of  documents  relating  to  a  short 
period,  and  they  are  lessons  of  great  value  for  the  history  of  the  law. 

The  earliest  of  the  cases  now  published  by  Mr.  Maitland  occurred  about 
nineteen  years  before,  the  latest  about  six  years  after  the  abolition  of  Trial 
by  Ordeal.  These  few  years  are  necessarily  of  great  importance  in  the 
history  of  Trial  by  Jury,  because,  in  the.  end,  the  jury  took,  in  criminal 
matters,  the  place  which  had  been  previously  occupied  by  the  ordeal  as  well 
as  that  which  had  been  previously  occupied  by  the  judicial  combat  or  duel. 

It  is  interesting  to  notice  that,  in  appeals,  the  trial  by  battle  was  giving 
way  to  the  trial  by  jury  before  even  the  ordeal  was  abolished.  Thus  in  one 
very  remarkable  case  (No.  64)  of  the  year  1 203,  an  appellee,  instead  of  ac- 
cepting the  wager  of  battle,  successfully  offered  the  King  one  mark  of  silver 
to  have  an  inquest  of  lawful  knights  to  make  known  whether  he  was  guilty 
or  not.  The  jurors  found  that  they  did  not  suspect  him.  Their  finding 
was  supplemented  by  certain  facts  which  the  county  recorded,  and  there- 
upon he  had  judgment  to  be  quit.  There  are  also  other  cases  iu  the  volume 
of  even  earlier  date  which  show  that  the  idea  of  an  '  inquest '  as  to  fact  in  a 
criminal  trial  was  becoming  familiar,  and  that,  too,  beyond  the  limits  of  the 
towns  which  were  by  charter  exempt  from  the  trial  by  battle. 

The  *  inquest,'  however,  by  itself,  seems  not  to  have  been  always  conclusive. 
There  is  a  case  in  the  volume  (No.  100),  in  which  an  appeUee  was  acquitted 
by  five  inquests  in  respect  of  the  same  charge,  and  then  offered  fifteen  marks 
to  have  a  sixth.  The  first  of  the  five  was  held  by  direction  of  the  Justiciar 
with  the  object  of  deciding  whether  the  appellee  should  remain  in  prison  or 
be  let  out  on  sureties  to  abide  the  coming  of  the  Justices  in  Eyre.  The 
second,  however,  gave  a  verdict  of  Not  Guilty  in  the  Eyre.  The  third  did 
the  like  at  Westminster,  the  fourtli  again  in  the  Eyre,  and  the  fifth  again 
at  Westminster.  Something  more,  however,  was  required,  as  in  the  above- 
mentioned  case  (No.  64),  before  he  could  go  quit.    The  end  does  not  appear. 

Where  there  was  a  presentment  of  homicide  by  jurors  there  appears  to 
have  been  only  one  mode  of  exculpation — the  ordesd,  until  the  ordeal  was 
abolished.  It  seems,  however,  to  have  been  usual,  if  not  necessary,  that 
oath  should  be  made  on  behalf  of  the  four  neighbouring  townships  in  con- 
firmation of  the  presentment,  and  this  was  the  only  protection  which  the 
accused  had  against  the  ordeal.  After  its  abolition  some  form  of  jury  comes 
in;  apparently  the  same  (as  Bracton  has  said),  either  wholly  or  in  part,  as 
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that  which  made  the  presentment  or  indictment.  But  here  again,  as  in  case 
of  appeal,  it  is  not  clear  that  the  accused  went  quit  upon  acquittal  hy  a 
jury  alone.  Thus  in  case  No.  170  the  jurors  found  a  man  not  guilty,  and 
stated  certain  details.  Then,  it  seems,  '  the  King's  Serjeant  who  took  him 
said  the  same/  and  so  it  was  considered  that  he  should  go  quit. 

These  Pleas  of  the  Crown  are  full  of  interesting  and  valuable  matter  of  the 
same  kind,  showing  in  what  way  our  rude  forefathers  attempted  to  ascertain 
matters  of  fact  The  production  of  suit,  the  wager  of  law,  and  even  the 
examination  of  individual  witnesses  in  appeals,  are  all  illustrated  in  these 
rolls,  for  printing  which,  and  for  tiie  manner  in  which  he  has  piinted  them, 
Mr.  Maitland  is  heartily  to  be  thanked.  To  crown  all,  there  is  an  excellent 
index  of  matters  as  well  as  an  index  of  persons  and  another  of  places.  As 
gratitude  is  a  lively  expectation  of  favours  to  come,  the  next  instalment  of 
the  good  work  will  be  anxiously  awaited. 

Though,  however,  the  Selden  Society  has  been  supremely  fortunate  in 
■ecuring  Mr.  Maitland  as  an  editor,  it  has  not  been  equally  liappy  in  the 
very  lengthy  statement  of  its  objects  which  appears  at  the  end  of  the  volume. 
If  this  remarkable  document  were  to  be  accepted  literally,  it  would  imply 
that  the  Society  proposes  to  take  under  its  management  nearly  the  whole  of 
the  records  which  are  in  the  custody  of  the  Master  of  the  Rolls,  and  many 
other  things  besides,  including  a  '  Dictionary  of  Anglo-French.'  Everything 
that  has  been  well  done  is,  it  seems,  to  be  better  done — from  the  editing  of 
the  Ancient  Laws  and  Institutes  of  England^  down  to  Sir  F.  Palgrave's 
excellent  calendar  of  the  Baga  de  S^eretis ;  and  everything  that  has  not  yet 
been  done  is  to  be  done.  The  authors  of  this  stupendous  announcement 
would  have  inspired  more  confidence  had  they  shown  themselves  to  be  a 
little  more  familiar  with  the  nature  of  the  early  Assize  Rolls,  with  the 
functions  of  the  Chancery  and  their  origin,  and  with  the  matters  which 
appear  on  the  various  rolls  of  the  Exchequer.  They  have,  it  seems, 
discovered  that  the  pleadings  in  actions  commenced  by  writ  of  Qtto 
minus  are  to  be  found  on  the  Remembrance  Rolls  of  the  King's  Remem- 
brancer and  not  on  the  Plea  Rolls  of  the  Exchequer  of  Pleas,  and  that  the 
Plea  Rolls  of  the  Exchequer  of  Pleas  are  our  chief  sources  of  information 
with  respect  to  *  actions  relating  to  real  property  and  tithes.' 

The  motto  of  the  Selden  Society  is  : — 

and  a  very  free  hand  is  shown  in  this  composition.     But  it  may,  perhaps,  be 
asked  whether  a  better  motto  would  not  have  been  : — 
v*f)\  irtunrds  r^y  dXij^cuiy* 

L.  O.  P. 

[Selden's  own  motto  is  good  enough  for  us,  and  therefore  we  print  with- 
out alteration  or  omission  what  our  learned  contributor  has  written.  But 
we  claim  a  little  editorial  freedom  in  turn.  Why  is  not  Selden's  motto 
good  enough  for  the  Society  which,  however  imperfectly,  strives  to  carry  on 
the  work  to  which  he  pointed  the  way )  Is  not  our  learned  contributor 
righteous  overmuch  in  some  other  points  of  his  minute  criticism  ?  Can  he 
really  believe  that  either  Thorpe  or  Schmid  exhausted  the  study  of  the 
Anglo-Saxon  laws )  Is  not  the  ^  tithes '  in  his  quotation  an  obvious  mis- 
print for  *  titles '  1  Anyhow,  those  who  are  familiar  with  the  reports  of  the 
modem  Chancery  Division  rather  than  with  medieval  rolls  are  not  in  much 
danger  of  thinking  that  prospectuses  of  any  kind  are  intended  to  be 
*  accepted  literally.'] 
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TAe  Montenegrin  Code  of  the  Law  of  Property.    Tsetinje.    1888.   Paris  : 

Chamerot. 
Le  nouveau  code  civil  du  Montenegro.    Par  R.  Darbste.     Paris :   A. 

Picard.    1888.   8°.   15  pp. 
Quelque^  mots  siir  les  principes  et  la  methode  tuivii  dans  la  codification 

du  droit  dvil  au  Montenegro.     Par  V.  BoGiSid     Paris :  F.  Pichon. 

1888.   8^    19  pp. 

We  have  received  a  volume,  handsomely  printed  in  the  Cyrillic  character, 
which,  as  we  are  infoimed  and  believe,  is  the  Code  prepared  for  the  Princi- 
pality of  Montenegro  by  Dr.  Bogiiic.  So  far  from  not  being  finislied,  as  a 
certain  French  traveller  did  vainly  talk,  it  has  been  the  law  since  the  ist  of 
July.  Though  the  original  text  is  a  mystery  to  us,  we  are  to  some  extent 
possessed  of  its  general  character  and  contents  through  the  kindness  of  the 
learned  draftsman. 

First,  the  Code  is  not  a  complete  Civil  Code :  its  title,  as  translated  in 
French,  is  '  code  g^n^ral  concemant  les  biens,'  and  it  covers  approximately 
the  field  of  what  English  lawyers  call  Heal  and  Personal  Property.  The 
arrangement  is  as  follows : — 

Part  I.  General  and  preliminary. 
Part  II.  Of  property  and  real  rightp. 

Herein  of  acquisition,  of  rights  between  adjacent  owners  (in  which  trees 
appear  as  of  singular  importance),  of  servitudes  proper,  and  of  hypothec. 
Part  III.  Of  sale  and  the  other  chief  kinds  of  contracts. 

Here  we  have,  in  general,  the  familiar  Roman  or  Roman-Napoleonic 
treatment ;  but  there  is  a  good  local  colour  in  the  headings  '  De  la  supona^ 
c'est-k-dire  des  b^tails  de  diff^rents  propri^taires  envoys  en  commun  aux 
paturages  et  dont  le  fumier  est  commun,'  and  *  De  la  eprega,  c.a.d.  des  bosufs 
mis  ensemble  pour  le  labour/  Who  knows  but  that  study  of  these  customs 
might  help  us  to  fill  up  our  picture  of  the  England  of  Domesday  Book  ? 
Part  lY.  Of  contracts  and  obligations  in  general. 
Part  V.  Of  personal  capacity. 

This  part  is  of  special  interest.  Dr.  Bogisid,  as  we  mentioned  in  our 
last  number,  has  abstained  from  codifying  the  customs  which  govern  the 
internal  order  of  the  South- Slavonic  family  or'  rather  house-community. 
But  in  relation  to  the  outer  world  this  community  appears  as  a  corporate 
person,  the  difference  between  its  corporate  property  and  the  separate  estate, 
peciUium,  or  '  self-acquired'  property  of  its  individual  members  being  care- 
fully observed.  The  question  of  corporate  or  individual  responsibility  for 
wrongful  acts  of  the  members  turus  on  considerations  not  unlike  those 
which  the  Common  Law  has  applied  to  a  master's  responsibility  for  the  acts 
and  defaults  of  his  servants  ('  si  Fint^r^t  de  la  maison,  la  defense  de  ses 
biens  ou  de  son  honneur  a  4t^  la  cause  de  Taction  qui  a  port^  dommage '). 
Let  us  hope  that  the  Montenegrin  tribunals  will  not  be  entangled  in  the 
same  or  similar  refinements  of  *  mixed  fact  and  law.'  But  they  have  (we 
believe)  no  juries ;  therefore  no  motions  for  new  trials ;  therefore  none  of 
the  blessings  thereupon  consequent. 

We  may  mention  here  (though  not  in  the  order  of  the  Code)  that  Monte- 
negrin law  has  preserved,  and  the  Code  confirms,  a  modified  rule  de  migranti- 
bus.  A  foreigner  cannot  acquire  land  at  all  save  by  grant  from  the  prince ;  a 
Montenegrin  can  acquire  a  full  share  in  the  land  of  another  clan  or  village, 
with  the  appurtenant  rights  of  wood,  pasture,  and  so  following,  only  by 
purchasing  as  a  whole  the  holding  of  a  member  who  quits  the  community, 
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and  by  undertaking  all  the  public  burdens  which  in  our  own  medieval  language 
would  be  called  servitia.  It  must  be  idem  teMmentwm  per  eadem  servitia, 
a  succession  by  privity  not  merely  of  estate  but  of  tenement  and,  one  may 
even  say,  of  person — for  the  village  will  not  hold  both  seller  and  buyer. 
The  seller  must  quit,  as  it  were,  his  former  self,  and  be  dead  to  his  old 
community. 

Part  YI.   Interpretation,  definitions,  miscellaneous  and  supplemental 
provisions. 

It  will  be  seen  that  in  the  matter  of  arrangement  Dr.  Bogidid  has  shown 
a  good  deal  of  independence.  In  a  great  measure  he  has  been  guided,  and 
rightly  so,  by  the  special  conditions  'of  his  undertaking.  But  it  is  not 
without  interest  to  note  that  in  the  position  of  Part  V  he  gives  effect  (we 
think,  for  the  first  time  in  actual  legislation)  to  the  theory  valiantly  main- 
tained by  Professor  Holland,  and  that,  whatever  Continental  theorists  may 
think  of  Part  YI,  much  of  it,  if  not  all,  is  approved  by  the  experience  and 
practice  of  our  own  Parliamentary  Counsel's  Office. 

We  must  add  that,  so  far  as  we  can  see,  there  is  nothing  about  bank- 
ruptcy. 0  blessed  state  of  the  men  of  the  Black  Mountain,  and  long  may 
they  want  a  Bankruptcy  Act !  F.  P. 


A  Treatise  on  the  Law  of  Domicil:  national,  quasi-national,  and 
municipal ;  based  mainly  upon  the  decisions  of  the  British  and 
American  Courts.  With  illustrations  from  the  Roman  Law  and 
the  modern  Continental  authorities.  By  M.  W.  Jacobs.  Boston 
(Mass.):    1887.    La.  8vo.   600  pp. 

This  book  is  the  work  of  a  thoroughly  deserving  writer,  but,  if  criticism 
is  to  be  of  any  value,  a  critic  is  bound  in  duty  to  point  out  that  Jacobs' 
Zato  of  Domicil  is  at  best  but  a  favourable  specimen  of  a  very  poor  class  of 
book,  whereof  far  too  many  are  manufactured  in  the  United  States. 

The  new  work  on  the  Law  of  Domicil  is  a  compilation  rather  than  a 
treatise.  The  writer  has  consulted  a  mass  of  authorities,  he  has  read 
and  noted  every  American  and  English  case  bearing  on  his  subject;  he 
has  certainly  read  all  the  current  literature  of  his  topic.  Whether  he 
has  digested  his  reading  is  quite  another  matter.  The  marks  of  his  study 
are  shown  not  by  the  skill  with  which  he  has  mastered  and  made  his  own 
the  views  of  other  writers,  but  by  the  industry  with  which  he  has  cut  out 
from  their  pages,  with,  it  must  be  added,  ample  and  fair  acknowledgment, 
whole  passages  of  extracts.  If  it  be  the  object  of  a  law-book  to  give  us  Ihe 
words  and  thoughts  of  every  person  who  has  written  on  the  topic,  then,  un- 
doubtedly, Mr.  Jacobs  has  attained  his  aim.  What  Westlake,  Story,  and 
others  have  said  about  domicil  we  can  learn  from  his  pages.  All  that  can 
be  done  by  honest,  industrious,  and  sensible  use  of  note-books,  paste  and 
scissors,  has  been  achieved  by  our  author,  and  in  this  respect  he  rises  far 
above  some  of  his  countrymen  who  have  pursued  the  same  method  with  far 
less  of  energy,  of  accuracy,  or  of  sagacity.  Great  is  the  power  of  paste, 
scissors,  and  note-books,  but  this  power  is  after  all  limited.  It  may,  under 
very  favourable  circumstances,  produce,  as  in  Mr.  Jacobs'  hands  it  has 
produced,  a  good  compilation,  but  it  never  can  produce  a  book  in  the  sense 
in  which  Savigny,  or  Story,  or  Kent,  or  Westlake,  have  produced  books  on 
the  conflict  of  laws.  The  plain  truth  is  that  Story,  of  whom  no  competent 
critic  will  ever  speak  in  any  language  but  that  of  the  profoundeat  respect, 
set  in  one  respect  a  bad  example.     His  crude  references  to  the  opinions  of 
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his  predecessors  and  to  the  dicta  of  judges  are  the  weak  point  of  his 
admirable  work,  and  conceal  the  strong  common  sense  and  the  judicial 
instinct  which  will  always  make  Story's  Conflict  of  Laws  a  work  of 
inestimable  value.  As  generally  happens  with  great  men,  Story's  suc- 
cessors have  shown  far  greater  capacity  for  imitating  his  faults  than  his 
virtues.  Circumstances,  moreover,  such  as  the  immense  number  of  modern 
English  and  American  reports,  have  stimulated  the  vicious  habit  of  com- 
pilation to  which  Story's  authority  gave  countenance.  Mr.  Jacobs  has 
fallen  a  victim  to  the  ordinary  fault  of  American  text- writers ;  he  has  com- 
piled too  much,  he  has  thought  too  little.  On  no  one  of  the  curious  specu- 
lative questions  raised  by  the  law  of  domicil  has  he  thrown  any  light 
whatever,  except  such  light  (if  light  it  can  be  called)  as  is  struck  out  by 
bringing  into  collision  the  opposed  opinions  of  different  authorities.  If  any 
one  thinks  this  criticism  too  severe  let  him  read  through  Mr.  Jacobs'  chapter 
on  the  definition  of  domicil,  or  let  him  look  at  the  way  in  which  our  author 
treats  the  nice  but  by  no  means  insoluble  question  as  to  the  domicil  of 
invalids.  Whoever  does  this  will  see  what  industry  and  reading  can 
accomplish,  and  will  also  come  to  the  conclusion  that  neither  industry  nor 
reading  can  supply  the  place  of  analysis  and  of  reflection.  Nothing,  be  it 
added,  is  further  from  the  intention  of  the  present  writer  than  to  underrate 
the  merits  of  Mr.  Jacobs.  His  book  is  a  good  book  of  its  kind,  but  the 
kind  is  a  bad  kind,  and  just  because  our  author  displays  considerable  merits 
it  is  to  be  hoped  that  he  will  reconsider  his  ways,  dismiss  paste  and  scissors, 
think  his  subject  well  out,  compress  his  materials,  and  when  a  second 
edition  of  his  treatise  is  asked  for  (as  it  probably  may  be  in  no  long  time), 
give  us  not  a  compilation  from  other  law-books,  but  a  work  of  his  own  on 
every  aspect  of  the  law  of  domicil.  An  American  lawyer  has  great  advan- 
tages in  studying  the  conflict  of  laws.  There  is  no  reason  why  Mr.  Jacobs 
should  not  ultimately  produce  the  leading  work  on  the  subject  of  domicil. 

A.V.  D. 


Ze  droit  international  thSoriqiie  et  pratique.      Par   Cuaeles   Calvo. 
4^«  Edition.   Tomes  II  et  III.    Paris:   Pedone-Lauriel.   1888. 

We  have  already  noticed  the  first  volume  of  this  valuable  work  (vol.  iv. 
p.  102).  The  second  volume  deals  with  private  international  law  and  inter- 
national criminal  law.  Under  private  international  law  the  author  treats  of 
nationality,  naturalisation,  domicile,  the  conflict  of  civil  laws  (persons,  'moral 
persons,' marriage,  divorce,  &mily,  succession),  of  civil  procedure  (jurisdiction, 
foreign  judgments,  rogatory  commissions),  and  of  mercantile  laws.  Under  in- 
ternational criminal  law  he  treats  of  jurisdiction,  extradition,  and  deserters. 

The  subjects  of  vol.  iii  are  copyright,  patents,  trade  marks,  &c.,  telegraphs, 
railways,  uniformity  of  money,  frontier  regulations,  sanitary  measures,  summed 
up  as  'international  regulations  concerning  the  social  and  economic  interests 
of  peoples,'  the  mutual  duties  of  states,  the  right  of  representation  (diplomacy, 
embassies,  consulates),  extraterritoriality  (obligations  and  rights  of  govern- 
ments, diplomatic  agents,  war  vessels  and  foreign  armies,  universal  exhibitions), 
international  agreements  (treaties,  negotiations,  interpretation  of  treaties), 
disagreements  between  States  and  their  settlement  (congresses  and  con- 
ferences, mediation,  arbitration  and  its  future,  international  tribunal,  violent 
solutions,  pacific  blockades). 

M.  Calvo  has  been  blamed  for  the  small  place  he  gives  to  the  philosophical 
aspects  of  his  subject.  This  is  a  fault  which  will  not  detract  from  the  value 
of  his  work  in  the  eyes  of  his  Anglo-Saxon  readers.     He  has  brought  his 
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book  closely  up  to  date.  Among  the  most  recent  matter  he  has  dealt  with 
we  notice  the  De  Campos  marriage  (vol.  ii.  p.  257),  the  Schneebele  affair 
(vol.  iii.  p.  304),  the  French  Consulate  afiidr  at  Florence  (vol.  iii.  p.  238). 

In  the  portion  of  his  work  on  Private  International  Law  the  treatment 
of  conflicts  of  law  by  different  national  laws  has  received  considerable 
extension. 

A  propo$  of  the  recent  so-called  ^  violation '  of  the  French  Consulate  at 
Florence  we  may  call  attention  to  the  following  statement  of  M.  Calvo : — 
'  L'on  a  vu  il  y  a  un  certain  nombre  d'ann^  acUnr  et  vendre  les  archives  dti 
eannUai  general  de  France  k  Londres  comme  gage  de  Timpdt  mis  k  la  charge 
du  propri6taire  de  la  maison  lou^  pour  le  service  de  la  chancellerie '  (p.  236). 
(The  italics  are  our  own.)  M.  Calvo  gives  no  date  or  authority  for  this 
statement  It  seems  highly  improbable  that  such  a  thing  should  have 
happened,  and  we  would  recommend  M.  Calvo  to  check  the  accuracy  of  the 
information.  T.  B. 


TAe  Science  of  Juruprudence.     Chiefly  intended  for  Indian  Students. 
By  W.  H.  Rattigan.     Lahore:  1888.  La.  8vo.   xvii  and  271  pp. 

This  book  does  not  profess  to  be  an  original  contribution  to  legal  science 
so  much  as  an  exposition  of  the  best  current  doctrine  adapted  to  a  special 
purpose.  Mr.  Battigan  has  furnished  Indian  readers  with  a  clear  and 
generally  sound  exposition,  and  with  abundant  illustration  from  the  law  of 
British  India.  The  Indian  illustrations,  moreover,  give  the  book  a  certain 
value  for  European  students  of  comparative  jurisprudence,  who  may  be  put 
by  it  on  the  track  of  various  interesting  matters  not  otherwise  easily 
accessible. 

For  example,  we  have  almost  forgotten  in  modem  English  law  the 
difference  between  a  possessory  and  a  droitural  action.  In  Littleton's 
time,  and,  in  theory,  long  afterwards,  there  might  be  a  state  of  things 
enabling  A  to  recover  possession  of  certain  land  from  B  by  an  assize  of 
novel  disseisin,  while  Aj  after  such  recovery,  would  still  have  no  defence 
against  ^  in  a  writ  of  right  (Litt.  ss.  486,  487).  This  may  puzzle  a 
modem  student  at  first,  but  he  may  read  in  the  Indian  Specific  Belief  Act 
of  1877,  8.  9,  which  re-enacts  and  supersedes  an  Act  of  1859  to  the  same 
effect :— — 

'If  any  person  is  dispossessed  without  his  consent  of  immoveable 
property  otherwise  than  in  due  course  of  law,  he  or  any  person  claiming 
through  him  may  by  suit  instituted  within  six  months  from  the  date  of  the 
dispossession  recover  possession  thereof,  notwithstanding  any  other  title  that 
may  be  set  up  in  such  suit. 

'  Nothing  in  this  section  shall  bar  any  person  from  suing  to  establish  his 
title  to  such  property  and  to  recover  possession  thereof.' 

This  is  precisely  Littleton's  distinction  between  the  assize  of  novel 
disseisin  and  the  writ  of  right  re-established  in  modern  language  and 
procedure. 

The  tendency  of  works  on  general  jurisprudence  to  slide  into  comment  on 
a  particular  system  is  exemplified  by  Mr.  Battigan's  remarks  on  the  Indian 
Contract  Act ;  but  a  concise  and  at  the  same  time  critical  commentary  on 
the  principal  features  of  the  Contract  Act  is  an  excellent  thing  for  Indian 
students  to  have,  under  whatever  name  and  in  whatever  context.  On  one 
point  in  the  Contract  Act  we  must  differ  from  Mr.  Battigan.  He  seems  to 
think  its  definitions  of  Fraud  and  Misrepresentation  perfect,  or  nearly  so. 
They  were  taken  from  the  draft  Civil  Code  of  New  York,  and  are  iu  our 
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opinion  about  as  bad  as  most  other  parts  of  that  ambitious  and  unsatis- 
factory performance.  If  ever  the  Contract  Act  is  revised,  these  sections 
should  be  thoroughly  recast. 

Mr.  Eatti^an  has  studied  not  only  the  English  but  the  Continental 
literature  of  the  philosophy  of  law;  and  in  particular  he  has  drawn  con- 
siderably, and  so  far  as  we  have  observed  with  good  judgment,  on  the 
works  of  Ihering,  which  notwithstanding  the  praiseworthy  exertions  of 
Mr.  Lightwood  and  others  are  not  yet  sufficiently  known  in  this  country. 
In  the  midst  of  this  evidence  of  intelligent  use  of  German  authorities,  we 
are  surprised  to  find  Mr.  Battigau  citing  an  imaginary  *  German  Landrecht ' ; 
he  means  of  course  the  Prussian  code.  Prussia  and  Germany  are  not 
synonymous  terms  except  in  the  language  of  inferior  French  journalism. 

Although  Mr.  Rattigan  truly  says  that  untranslated  foreign  quotations  are 
a  puzzle  to  Indian  students,  and  that  for  that  reason  Mr.  Holland's  book  is 
not  altogether  suitable  to  them,  we  doubt  whether  he  has  adequately 
observed  his  own  precept ;  there  are  quite  enough  German  and  Latin 
phrases  embedded  in  Mr.  Rattigan 's  text  to  give  trouble  to  readers  who  do 
not  know  any  European  language  besides  English.  Why  plague  them  with 
such  a  clumsy  compound,  belonging  moreover  to  no  real  language  at  all,  as 
'  culpa-compeusation  *  1  And  it  is  gratuitous  cruelty  to  f^ive  them  the 
impossible  derivation  of  *  felony'  from  English  *  fee '  and  German  *  Lohn  ' 
propounded  but  not  vouched  for  by  Spelmani  Such  things  can  hardly  be 
excused  since  Mr.  Skeat's  Etymologicsd  Dictionary  has  been  published  in  a 
cheap  and  handy  form.  To  this  particular  word  Mr.  Skeat  assigns  a  Celtic 
origin  which  does  not  seem  to  have  occurred  to  Littr^ ;  but,  as  in  many 
like  cases,  the  truth  is  that  behind  the  medieval  Latin  form  of  the  word  all 
is  conjectuie.  In  the  department  of  early  history  Mr.  Kattigan's  work  is 
rather  uncertain.  He  adopts  the  McLennan  theory  of  primitive  marriage 
in  a  fashion  much  too  dogmatic  for  an  elementary  book  ;  and  though  he 
mentions  some  of  the  evidence  that  suggests  a  religious  origin  for  promissory 
obligations,  he  goes  on  td  represent  the  Stipulation  as  derived  from  Nexum 
without  any  indication  of  doubt.  Both  views  cannot  be  right.  He  makes 
moreover  the  really  bad  mistake  of  applying  the  epithet '  consensual '  to  the 
verbal  contracts  of  Roman  law.  In  one  meaning  of  the  word  every  contract 
is  consensual ;  but  in  speaking  of  Roman  law,  or  of  any  other  definite 
system,  we  should  use  its  proper  terms  of  art  in  their  proper  technical 
sense. 

There  is  not  much  amiss  in  the  treatment  of  Anglo-Indian  law  so  far  as 
derived  from  the  conmion  law;  and  we  see  that  Mr.  Rattigan  has  made  good 
use  of  some  good  American  books,  such  as  Judge  Clark  Hare's  treatise  on 
Contracts.  But  Mr.  Rattigan  might  have  known  that  Thorogood  v.  Bryan 
is  overruled,  and  he  should  not  have  cited  decisions  which  turn  wholly  on 
remoteness  of  damage  as  examples  of  contributory  negligence.  It  is  not 
enough  that  the  word  'negligence'  occurs  in  a  judgment.  Whether  it 
belongs  to  the  point  of  substance  or  not  is  exactly  what  a  critical  writer  on 
jurisprudence  has  to  examine.  It  is  true  that  the  doctrines  of  remoteness 
of  damage  and  of  contributory  negligence  may  both  be  referred  to  the  more 
general  principle  that  a  man  is  liable  (particular  exceptions  excepted)  only 
for  what  are  sometimes  called  '  natural  and  probable,'  sometimes  'proximate' 
consequences  of  his  acts  or  defaults.  But  this  can  be  made  intelligible  to 
students  only  by  patient  analysis,  not  by  lumping  the  two  doctrines 
together. 

We  further  observe  that  in  the  sections  on  Possession  Mr.  Rattigan  has 
not  clearly  distinguished  Possession  itself  from  the  Right  to  Possess,  at  all 
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events  he  has  not  clearly  expressed  the  distinction.  He  has  used  language 
from  which  a  student  would  naturally  infer  that  it  is  impossible  for  a 
servant  to  steal  his  master  s  goods ;  for  there  can  be  no  theft  without  a 
wrongful  change  of  possession^  and  Mr.  Rattigan  says  that  even  if  a  servant 
assumes  adverse  control  of  his  master's  goods  the  *  legal  possession '  remains 
with  the  master.  What  really  happens  is  that  the  servant  acquires  an 
actual  though  wrongful  possession — not  merely  manual  possession  or 
'  detention/  but  legal  possession  which  he  could  probably  defend  against  a 
mere  stranger — ^and  the  master  is  dispossessed,  but  retains  the  immediate 
right  to  possession,  which  is  often  called  in  our  books  '  constructive  posses- 
sion.'    The  subject,  however,  is  admitted  to  be  a  difficult  one. 


Benjamin*9  Treatise  on  the  Law  cf  Sales,  American  Edition.  By 
Edmund  II.  Bennett.  Boston,  Mass. :  Houghton,  Mifflin  &  Co. 
1888.  8vo.   xii  and  1010  pp. 

This  is  the  latest  American  edition  of  Benjamin's  standard  treatise. 
Of  the  excellence  of  the  original  nothing  need  be  said  here  ;  the  legal  pro- 
fession both  in  England  and  America  unite  in  praising  it  as  one  of  the  best 
law  books  ever  written  in  either  country.  In  preparing  the  present  edition 
Mr.  Bennett  has  followed  an  entirely  novel  plan.  Talang  the  text  of  the 
last  English  edition  he  has  appended  to  each  chapter  an  '  American  Note/ 
containing  all  his  own  additions  arranged  more  or  less  closely  on  the  lines 
followed  by  the  author,  and  designed  to  present  the  American  law.  This 
arrangement,  it  must  be  confessed,  is  not  wholly  logical  nor  wholly  conve- 
nient. In  the  law  of  sales  there  has  been  no  such  divergence  between  the 
American  and  English  Courts  as  calls  for  a  separate  treatment;  while 
certain  doctrines  accepted  in  the  one  country  are  by  no  means  universally 
prevalent  in  the  other,  yet  there  is  no  more  an  American  as  distinguished 
from  an  English  law  of  sales,  except  as  referring  to  a  grouping  of  cases  and 
not  of  principles  by  nationality,  than  there  is  a  Massachusetts  as  distinguished 
from  a  New  York  law  of  sales.  Logically,  therefore,  the  segregation  of 
American  decisions  here  adopted  is  not  defeasible,  and  it  has  the  practical 
inconvenience  of  entailing  a  double  search,  first  in  the  text  and  then  in  the 
*  notes,'  in  order  to  collect  all  the  authorities  on  any  point. 

Mr.  Bennett  has  aimed  at  making  his  '  notes '  something  more  than  mere 
appurtenances  to  the  text ;  they  form  to  some  extent  a  book  within  a  book ; 
each  deals,  it  is  true,  with  the  topic  discussed  in  that  section  of  Benjamin's 
work  preceding  it,  but  each  undertakes  to  give  a  succinct  statement  of  those 
doctrines,  as  found  in  the  American  cases,  which  fall  under  the  general 
heading,  often  arranged  in  different  order  and  with  both  additions  and 
omissions,  and  not  merely  to  supply  a  collection  of  authorities  supplemental 
to  the  original.  In  his  desire,  however,  to  avoid  a  burdensome  length  the 
editor  has  kept  his  own  views  so  much  in  abeyance  as  to  reduce  his  work  to 
a  large  degree  to  that  of  mere  compilation ;  but  as  such  it  is  worthy  of 
high  praise,  and  the  notes  on  Conditional  Sales  of  Specific  Chatteb,  Sales 
of  Chattels  not  Specific,  Fraudulent  Sales,  and  Warranty  are  of  especial 
value. 

Where  so  much  attention  has  been  paid  to  the  citation  of  authorities  it 
is  somewhat  surprising  to  find  several  important  cases  unmentioned. 
Burdick  v.  SetffeU,  10  Q.  B.  D.  363  ;  13  Q.  B.  D.  159 ;  10  App.  Cas.  74, 
seems  worthy  of  reference  for  the  sake  of  its  discussion  as  to  the  effect  of 
endorsing  a  bill  of  lading.     And  surely  in  dealing  with  acceptance  and  re- 
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ceipt  to  Batisfy  the  Statute  of  Frauds  some  mention  should  be  made  of 
Page  v.  Morgan^  15  Q.  B.  D.  228,  the  latest  decision  upholding  the  so- 
called  doctrine  of  Morton  v.  TibbeU,  15  Q.  B.  428.  That  the  last  named 
case  did  not  in  fact  involve  the  doctrine  attributed  to  it  and  followed  in 
KibbU  V.  Gough,  38  L.  T.  N.  S.  204,  and  Page  v.  Morgan,  namely  that  any 
dealing  with  goods  such  as  recognises  the  existence  of  a  contract  is  sufficient 
to  show  an  acceptance,  is  made  clear  by  Benjamin ;  and  that  Lord  Camp- 
bell himself  did  not,  later  at  least,  regaid  this  as  sound  is  indicated  by  his 
language  in  Parker  v.  WaUis^  5  £.  &  B.  21,  where  he  said  that  though  the 
owner  need  not  have  precluded  himself  from  objecting  to  the  quality  of  the 
article  delivered,  yet  *  he  roust  have  done  something  indicating  that  he  has 
accepted  part  of  iiie  goods  and  taken  to  tfi&m  as  ovmer.*  Morton  v.  Tibbett 
might  well  have  been  decided  on  the  ground  that  the  acceptance  and  receipt 
of  the  sample  was  enough,  following  Binde  v.  Whiieliouee,  7  East,  558, 
though  this  view  seems  not  to  have  suggested  itself  to  the  Court ;  but  in- 
dependently of  that  the  resale  by  the  buyer  was  undoubtedly  enough  to 
warrant  finding  an  acceptance  without  going  to  the  extreme  doctrine  of  the 
later  cases,  since  it  was  a  clear  recognition  not  merely  of  the  existence  of  a 
contract  but  of  the  effective  force  of  that  contract  in  vesting  the  title  in  the 
buyer ;  '  it  was  an  act  consistent  only  with  his  ownership  and  inconsistent 
with  that  of  the  seller,'  Remick  v.  Sanford,  120  Mass.  309,  or  as  Lord 
Campbell  phrased  it,  a  *  taking  to  them  as  owner.'  In  Simpeon  v.  Krwrndieky 
28  Minn.  353,  the  doctrine  of  the  later  English  cases  was  disapproved. 

The  established  doctrine  that  a  sale — an  intentional  passing  of  title — ^if 
induced  by  fraud  cannot  be  avoided  against  a  bona  fide  purchaser  for  value 
from  the  fraudulent  vendee,  meets  with  strictures  from  Mr.  Bennett.  He 
regards  it  as  inconsistent  with  the  rule  aUowing  sales  by  minors  and  insane 
persons  to  be  avoided  even  at  the  expense  of  innocent  third  parties.  The 
distinction,  however,  seems  well  founded ;  it  is  precisely  analogous  to  the 
rule  as  to  negotiable  paper,  resting  upon  a  distinction  between  real  and  per- 
sonal defences;  infancy  and  insanity  are  real  defences;  they  are  good 
against  all  the  world  and  do  not  depend  upon  any  personal  relation  or  con- 
duct as  in  the  case  of  fraud.  The  sale  in  these  oases  is  voidable  because  of 
an  absolute  rule  of  law,  but  in  case  of  fraud  the  foundation  of  the  defrauded 
vendee's  right  is  equitable  and  is  lost  when  the  conflicting  claims  of  a  bona 
fide  purchaser  intervene. 

On  one  point  a  general  divergence  between  the  American  and  English 
decisions  has  grown  up.  This  is  in  respect  to  warranties  and  conditions. 
In  all  sales  of  chattels  where  the  goods  are  designated  by  description  and 
not  by  physical  reference — and  perhaps  even  in  the  latter  case,  if  there  is  a 
mistake  in  an  essential  particular,  but  see  Hecht  v.  BatcheOer,  Supreme 
Judicial  Court  of  Massachusetts,  to  be  reported, — the  terms  of  the  de- 
scription are  a  part  of  the  contract  and  must  correspond  to  the  attributes 
of  the  article,  specified.  In  England  the  truth  of  the  description  is 
deemed  a  condition  of  the  contract,  but  in  America,  Mr.  Bennett 
says,  it  is  regarded  as  covered  by  an  implied  warranty  of  identity. 
Perhaps  in  view  of  the  more  extended  rights  ef  a  buyer  in  America 
in  case  of  breach  of  warranty  the  difference  is  rather  one  of  nomen- 
clature than  of  substance,  but  in  theory  at  least  the  distinction  is  im- 
portant and  worthy  of  remark.  The  truth  of  the  description  is,  it 
would  seem,  properly  and  truly  a  condition  of  the  contract ;  it  is  such  not 
because  of  an  undertaking  on  the  part  of  the  seller  that  the  article  shall  be 
of  the  kind  or  quality  specified,  but  because  the  contract  is  for  that  descrip- 
tion of  article,  and  if  it  is  not  of  that  description  there  is  as  truly  no 
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meetiog  of  minds  as  if  the  parties  mifiunderstood  each  other.  The  line 
hetween  such  a  condition  and  an  implied  warranty  of  fitness  undoubtedly  is 
not  always  clear,  hut  it  exists,  the  difference  being  founded  on  the  funda- 
mental basis  of  each  ;  the  one  goes  to  the  identity  of  the  thing  contracted 
for,  and  might  not  be  fulfilled  if  the  article  were  of  a  supeiior  grade,  while 
the  other  goes  to  its  quality  and  would  be  satisfied  if  the  article  was  not  in- 
ferior in  quality  and  fitness.  That  there  is  in  general  an  implied  warranty 
that  goods  not  examined  by  the  buyer  beforehand  shall  be  of  fair  merchant- 
able character  and  reasonably  fit  for  the  purpose  for  which  they  are  bought, 
if  such  purpose  is  disclosed,  is  universally  upheld  and  has  very  recently 
been  affirmed  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Dvshane  v.  Benedict,  120  U.  S.  630. 

In  outward  appearance  the  present  is  a  great  improvement  on  the  last 
American  edition,  while  its  more  orderly  classification  and  more  discrimi- 
nating citation  of  authorities  render  it  a  much  more  serviceable  book,  aside 
from  any  question  of  the  merits  of  the  plan  on  which  it  has  been  arranged. 
Some  errors  of  the  press  and  a  certain  carelessness  of  style  on  the  part  of 
the  editor  detract  somewhat  from  the  finish,  but  do  not  impair  the  sub- 
stantial merits  which  will  cause  the  book  to  be  received  with  thanks  and 
congratulations  to  its  learned  editor  from  his  professional  brethren  both  at 
home  and  abroad, 

A  Treatise  on  the  Law  of  Fraud  on  its  Civil  side.  By  Melvilus 
M.  BiGELOW.  Boston:  Little,  Brown  &  Co.  1888.  La.  8vo. 
Ixv  and  714  pp. 

This  is  a  full  and  elaborate  treatise,  working  out  every  branch  of  the 
subject  with  Mr.  Bigelow^s  well-known  industry.  We  shall  not  take  on  our- 
selves to  say  whether  he  has  finally  succeeded  in  tying  the  Proteus  of  Fraud 
in  the  bonds  of  a  definition.  '  Fraud  consists  in  endeavour  to  alter  rights, 
by  deception  touching  motives,  or  by  circumvention  not  touching  motives.' 
This  is  very  well ;  but  who  shall  define  'circumvention '?  We  should  doubt 
whether,  in  its  ordinary  sense,  it  included  various  cases  of  fraudulent  abuse 
of  the  process  of  the  law  which  Mr.  Bigelow  makes  it  include.  In  other 
directions  it  might  possibly  be  too  wide.  There  are,  we  think,  actionable 
wrongs  in  the  nature  of  circumvention  which  have  not  hitherto  been  in- 
cluded under  Fraud.  Mr.  Bigelow  may  say,  however,  that  if  we  see  our 
way  to  a  real  generalization  of  principle  we  must  enlarge  our  terms  of  art 
accordingly. 

To  speak,  more  in  brief  than  we  fain  would,  of  one  or  two  details :  we 
wholly  agree  with  Mr.  Bigelow  as  to  the  meaning  of '  constructive,'  or  as  it 
is  sometimes  rather  unhappily  called  '  legal,'  fraud.  People  are  sometimes 
puzzled  by  transactions  which  they  cannot  see  to  be  fraudulent  being  called 
*  constructive  frauds.'  But  the  idea  of  *  constructive  fraud' — as  in  every 
legal  use  of  that  adjective  by  careiiil  lawyers — ^is  precisely  that  something 
which  is  not,  or  is  not  proved  to  be,  A — where,  in  this  case,  4= Fraud — 
shall  be  treated  as  if  it  were  A.  Where  real  fraud  is  shown,  constructive 
fraud  is  out  of  the  question.  So  *  constructive  notice '  does  not  mean  any 
state  of  knowledge  or  consciousneES  existing  or  supposed  to  exist  in  the 
person  affected  by  it,  but  that  the  law  thinks  good — wisely  or  not — to  treat 
him  as  if  he  had  actual  notice. 

Again,  we  agree  with  Mr.  Bigelow  about  the  distinction  between  repre- 
sentations of  matter  of  fact  and  representations  of  matter  of  law.  The  latter 
are  generally  not  binding  on  the  person  making  them,  not  because  of  any 
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absolute  rule  or  presumptioD,  but  because,  in  the  absence  of  any  assumption  of 
superior  knowledge  to  wbicb  faith  is  given,  they  '  stand  upon  the  footing  of 
opinion  '  merely.  And  there  is  no  reason  why  in  the  exceptional  cases  an 
exception  should  not  be  made. 

We  do  not  agree  with  Mr.  Bigelow  that '  any  contract  may  be  rescinded 
for  innocent  misrepresentation  which  was  a  sufficient  inducement  thereto.'  No 
authority  we  know  of  in  this  country  has  gone  the  length  of  holding  that  in 
general  a  contract  induced  by  a  statement  made  not  only  with  belief  hut  with 
reasonable  belief  in  its  truth  (and  since  Peek  v.  Derry,  37  Ch.  Div.  54,  at  any 
rate,  it  seems  that  no  others  are  innocent)  can  be  rescinded  on  account  of  that 
statement  being  found  erroneous.  Mr.  Bigelow  seems  to  aim  at  a  generali- 
zation which  would  make  it  superfluous  to  discuss  the  incidents  of  different 
species  of  contract.  It  may  be  a  tenable  opinion  that  the  day  is  coming 
when  every  warranty,  unless  expressly  limited  in  its  effect,  will  be  presumed 
to  be  a  condition,  and  every  term  of  description  to  be  of  the  essence  of  the 
contract.  And  we  do  not  say  that  such  a  rule,  if  consistently  applied,  would 
be  a  bad  one.  At  least  it  would  teach  people  some  care  in  the  use  of  language. 
But  for  the  present  Mr.  Bigelow  seems  not  to  have  quite  shaken  off  the 
temptation  to  construe  equity  authorities  too  widely  and  common  law  autho- 
rities too  narrowly ;  so  powerful  and  insidious  a  temptation  that  even  Sir 
G.  Jessel  succumbed  to  it  at  least  once. 


The  Law  0/ Execution  upon  Judgment9  and  OrderB  of  the  Chancery  and 
Quee7i9  Bench  Divmons  of  the  High  Court  of  JuHice.  By  C. 
Johnson  Edwabds.  London:  Stevens  &  Sons.  1888.  Ix  and 
526  pp. 
The  slightly  pro£Eine  story  of  the  Judge  who  was  taunted  by  a  bishop 
with  not  being  able  to  utter  professionaUy  any  menace  more  terrific  than 
*  you  be  hanged,'  and  retorted  *  Yes,  but  when  I  say  "  you  be  hanged  "  you 
are  hanged  I '  has  a  moral.  This  is,  that  the  whole  elaborate  machinery  of 
the  administration  of  justice  by  virtue  of  which  civilisation  is  able  to  exist 
would  be  of  little  use  if  it  could  not  secure  practical  compliance  with  the 
decisions  at  which  it  arrives.  There  is,  therefore,  no  more  important  part 
of  the  law  than  that  which  concerns  the  carrying  of  the  law  into  effect. 
Yet  it  is  one  which  many  very  learned  lawyers  know  little  or  notliing  about. 
Therefore  Mr.  Edwards  has  done  well  to  make  it  the  topic  of  an  elaborate, 
carefully-written,  and  reasonably  exhaustive  book.  In  order  to  be  quite 
exhaustive  it  would  have  to  be  very  large  indeed.  Mr.  Edwards  has  omitted 
from  his  Survey  the  manner  of  executing  judgments  or  orders  of  the  Queen's 
Bench  Division  on  the  Crown  side,  the  method  of  dealing  with  such  con- 
tempt of  Court  as  consists  of  disrespectful  behaviour,  the  enforcement  of 
orders  in  bankruptcy,  and  all  execution  in  inferior  courts,  of  which  the 
County  Courts  are  the  most  numerous  and  important.  Enough  remains 
to  make  a  substantial  volume.  Mr.  Edwards'  principal  heads  deal  with 
writs  of  execution,  how  and  when  they  issued  and  upon  what  conditions 
stayed,  the  returns  to  them,  and  discovery  in  aid  of  execution ;  the  sheriff 
and  his  officers,  and  their  duties  and  liabilities ;  the  writs  of  Possession, 
Ft.  Fa,,  Elegit^  and  Delivery ;  the  methods  of  enforcing  judgment  where 
non-compliance  of  the  order  of  the  Court  is  treated  as  contempt,  namely, 
attachment,  committal,  and  sequestration ;  equitable  execution  by  means  of 
the  appointment  of  receivers,  charging  orders,  and  the  like ;  the  attachment 
of  debts ;  and  execution  against  married  women. 

Mr.  Edwards  writes  briefly  and  pointedly,  and  has  the  merit  of  beginning 
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in  each  case  at  the  beginDing,  without  assuming  that  the  reader  knows 
anything.  He  explains  who  the  sheriff  is ;  what  the  Queen,  in  a  writ  of 
Elegit^  for  example,  orders  him  to  do ;  how  he  does  it ;  and  what  conse- 
quences ensue.  The  result  is  to  make  the  whole  treatise  satisfactorily  clear 
and  easy  to  apprehend.  If  the  index  is  good — as  it  appears  to  be— prac- 
titioners will  probably  find  the  book  a  thoroughly  useful  one.  It  is  interest- 
ing to  observe  how  enviable  is  the  position  of  a  married  woman  by  reason 
of  her  not  being  the  legal  owner  of  property  settled  to  her  separate  use,  and 
how  hard  it  is  to  make  her  pay  her  debts.  The  appendix  contains  many 
forms  of  writs,  summonses,  orders,  notices,  and  affidavits,  and  the  text  of 
the  Sheriffs'  Act,  1887.  It  may  be  added  that  though  the  enforcement  of 
orders  in  bankruptcy  is  beyond  the  scope  of  the  work,  Mr.  Edwards  does 
not  fail  to  make  constant  reference  to  the  effect  upon  the  various  proceedings 
by  way  of  execution  of  the  not  unusual  circumstance  of  the  judgment 
dcbtor^s  bankruptcy. 

A  Manual  of  the  Constitutional  History  cf  Canada  from  the  earliest 
period  to  the  year  1888,  including  the  British  North  America  Act 
1 867,  and  a  Digest  of  Judicial  decisions  on  questions  of  Legislative 
Jurisdiction.  By  John  Geoegb  Boubinot,  LL.D.  Montreal: 
Danson  Bros.    1888.    zii  and  238  pp. 

This  work  is  a  revised  reprint  of  certain  chapters  of  Mr.  Bourinot's  well- 
known  treatise  on  Parliamentary  Practice  and  Procedure  in  Canada.  The 
object  of  Mr.  Bourinot's  larger  work  was  to  describe  the  machinery  and 
methods  by  which  the  Canadian  Parliament  discharged  its  legislative  duties ; 
but  as  the  Canadian  Constitution  had  been  only  a  few  years  in  existence,  and 
great  interest  was  taken  in  the  judicial  interpretations  placed  upon  the  Union 
Act,  Mr.  Bourinot  added  to  his  work  a  sketch  of  the  constitutional  history 
of  Canada,  a  description  of  the  leading  features  of  the  Constitution  of  1867, 
and  an  account  of  the  chief  decisions  of  the  Judicial  Committee  of  the  Privy 
Council. 

It  is  this  addition  that  has  now  been  reprinted,  and  though  it  has  been 
revised  to  date  and  will  prove  valuable  to  students,  its  omissions  and  its 
want  of  balance  prevent  its  being  accepted  as  an  adequate  work  on  the 
Constitution  of  Canada.  The  historical  portion  of  the  work  is  practically 
restricted  to  '  Canada '  in  the  sense  in  which  that  word  was  used  prior  to 
1867,  viz.  as  meaning  the  old  colony  of  Canada  now  represented  by  the 
provinces  of  Ontario  and  Quebec.  The  constitutional  history  of  Nova  Scotia, 
New  Brunswick,  Prince  Edward's  Island  and  British  Columbia  is  passed 
over  in  silence,  and  the  title  of  the  book  is,  to  say  the  least,  misleading. 

The  Eecond  portion  of  the  work  deals  with  the  existing  constitution,  and 
though  a  readable  account  is  given  of  the  central  and  provincial  govern- 
ments, the  description  of  the  Administration  and  the  Judicature  is  very 
meagre.  The  most  serious  omission  here  consists  in  leaving  out  all  reference 
to  the  control  exercised  by  the  mother-country  through  the  Imperial  Parlia- 
ment or  through  the  Secretary  of  State  for  the  Colonies, 

The  third  part  deals  with  the  judicial  decisions  of  the  Canadian  Courts 
and  the  Privy  Council,  but  in  no  sense  of  the  term  can  it  be  called  'a  digest.' 
No  attempt  is  made  to  refer  to  all  the  judicial  decisions,  and  in  the  treat- 
ment of  those  quoted  there  is  a  great  want  of  order  and  arrangement.  The 
author  would  have  been  well  advised  had  he  restricted  his  cases  to  a  few 
leading  ones,  illustrating  the  view  taken  by  tlie  Courts  of  the  framework  of 
the  Union  Act. 
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Notwithfitanding  these  strictures  we  can  recommend  the  work  to  students. 
Its  frequent  references  to  Canadian  Blue-books  would  alone  give  it  a  special 
▼alue.  The  Constitutions  of  our  Colonies  have  been  greatly  neglected  in 
our  schools  and  colleges,  and  any  contribution  towards  a  better  knowledge 
of  our  great  dependencies  must  always  be  welcome. 


Interpleader  in  the  High  Court  rf  Justice  and  in  the  County  Courts. 

By  M.  CababA.     Second  Mition.     W.  Maxwell  &  Son.    1888. 

8vo.  xiv  and  207  pp. 
The  Eules  of  1883  having  superseded  the  Interpleader  Acts,  and  the 
Statute  Law  Kevision  and  Civil  Procedure  Act  of  the  same  year  having 
expressly  repealed  them,  a  second  edition  of  Mr.  Cabab^'s  work  became 
absolutely  necessary.  We  think  the  edition  very  well  done  on  the  whole, 
the  cases  (see  especially  SearU  v.  Matthews,  in  which  the  important  judg- 
ment of  Field  J.  is  very  properly  extracted  at  length  from  the  note  to 
Goodmans.  Blake,  19  Q. B.  D.  77)  being  carefully  collected.  But  there  is 
too  much  of  the  old  law.  Not  only  are  the  repealed  Acts  printed  verbatim 
in  an  appendix  without  any  mention  of  their  express  repeal,  but '  one  or  two 
rules  adopted  by  the  Common  Law  Couits  in  the  early  history  of  the  Inter- 
pleader  Act  1831,  which  much  impeded  its  beneficial  operation'  (see  James 
v.  Fritchard,  7  M.  &  W.  216;  Boaeh  v.  Wright,  8  M.  &  W.  155),  and 
which  have  now  only  an  historical  interest,  aie  dwelt  upon  at  great  length, 
whereas  the  effect  only  of  the  Acts  might  have  been  given  in  the  neat  intro- 
ductory chapter,  and  the  obsolete  cases  should  have  been  dismissed  in  two  or 
three  lines.  Moreover,  it  is  surely  a  mistake  to  speak  of  *  the  present 
rules.'  The  Rules  of  1883  should  be  described  as  such  for  the  sake  of 
identification,  and  to  avoid  the  trouble  of  referring  back  to  the  preface  for 
their  date.  Or  it  might  be  put  quite  pleasantly  as  well  as  accurately, 
*  the  present  (February,  1888)  rules.' 


A  Practical  Exposition  of  the  Principles  of  Equity,  illustrated  by  the 
leading  decisions  thereon.  By  H.  Arthur  Smith.  Second  Edi- 
tion. Stevens  &  Sons.  1888.  La.  8vo.  Ivi  and  832  pp. 
Mb.  Smith  is  naturally  inclined  to  magnify  his  office  as  a  practical  expositor 
of  the  principles  of  Equity.  His  office  is  justified  by  the  success  which  six 
years'  trial  have  given,  even  among  tlie  multitude  of  competitors  in  the  same 
field.  Students  have  found  that  in  his  book  are  contained  the  doctrines 
of  Equity  as  they  exist  in  practice  at  the  present  day,  clearly  stated  and 
conveniently  arranged ;  and  it  has  won  itself  a  recognised  position  among 
text-books  of  its  class.  For  the  present  edition  it  has  been,  as  far  as  we 
can  see,  carefully  brought  up  to  date,  with  due  notice  taken  of  the  im- 
portant Acts  which  have  been  passed  in  and  since  1882,  and  of  the  one 
thousand  cases  of  which  Mr.  Smith  computes  that  he  has  added  a  notice. 
Besides  this  there  is  an  introductory  chapter  on  the  Maxims  of  Equity  which 
panders  to  the  fondness  evinced  by  examiners  for  these  aphorisms ;  there  is 
also  a  section  added  to  the  chapter  on  Trusts  which  deals  with  the  remedies  of 
the  cestui  que  trust,  and  Mr.  Smith  has  dealt,  as  one  of  his  experience  can  deal, 
with  the  thorny  subject  of  the  Married  Women's  Property  Act.  More  novel 
still  is  the  chapter  on  Company  Law,  a  subject  quite  unfamiliar  in  treatises 
of  this  character,  which  is  contributed  by  Mr.  Powell.  We  resent  being 
vaguely  referred  in  this  chapter  to  *  Williams'  Personal  Property,'  we  doubt 
the  wisdom  of  considering  a  point  which  rests  only  on  a  decision  in  the 
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*  Weekly  Notes/  and  we  are  astonished  to  find  a  statement  on  p.  591  that 
'  no  banking  partnership  composed  of  U98  than  ten  persons  maj  carry  on 
business,  nnless  it  be  either  registered  under  the  Ck>mpanies  Acts  or  authorised 
by  some  other  Act  of  Parliament  or  by  letters  patent/  And  we  think  that 
Mr.  Powell  might  have  at  least  mentioned  the  subject  of  reducing  a  Cona- 
pany's  capital.  Howbeit  Mr.  Powell  has,  like  his  principal,  the  gift  of  clear 
and  generally  accurate  statement,  and  it  ia  no  mean  thing  to  compress  such 
a  subject  as  that  which  he  has  taken  up  into  the  compass  of  some  thirty 
pages.  Taken  as  a  whole,  Mr.  Smitli's  book  bids  fair  to  be  one  of  increas'ng 
usefulness  to  students.  It  contains  a  careful  statement  and  a  not  illogical 
arrangement  of  the  law  which  is  known  in  Lincoln's  Inn. 


La  repr^sefUation  proportiannelle :  etudes  de  legUlatiou  et  de  statUtique 
eamparSe^.  Paris:  F.  Pichon.  18H8.  xvi  and  524  pp. 
Tbi8  is  a  compilation  of  all  available  legislative  and  parliamentary 
information  relating  .to  proportional  representation.  A  society  has  been 
started  in  France  'to  study  what  has  been  said  or  done  in  different  countries 
as  to  the  application  of  the  principle  of  proportional  representation  to 
political  and  non-political  elections — to  make  known  the  systems  proposed  iii 
view  of  rendering  representation  as  faithful  as  possible— to  analyse  the 
parliamentary  debates  to  which  thef^e  systems  have  given  rise,  and  to  set 
forth  the  modifications  realised  in  the  legislations  of  foreign  countries  as 
well  as  the  effects  they  appear  to  have  produced.'  Tlic  volume  before  us 
seems  to  be  the  first-fruits  of  the  labours  of  the  society.  It  contains 
a  general  article  by  M.  Maurice  Vemes  on  the  reforms  which  have  been 
proposed  on  different  hands,  and  articles  on  the  state  of  the  question  in 
Great  Britain  (Auguste  Amaun^  and  Andr6  Lebon),  the  United  States  of 
America  (Bruwaert),  Brazil  (Baron  d'Our^m),  the  Scandinavian  States 
(Pierre  Dareste),  Switzerland  (Ernest  Boguin),  Belgium  (Max  Botton), 
Portugal  (Laneyrie),  Italy  (Barrante),  Spain  (Fernand  Daguin),  La  Plata 
(J.  J.  de  Arechaga),  and  France  (Maurice  Vernes).  Tables  and  plates 
(Victor  Turquan)  are  annexed,  showing  graphically  the  results  of  recent 
elections  in  France.  The  volume  is  a  valuable  contribution  to  a  subject  the 
importance  of  which  with  the  prevailing  tendency  to  extend  the  elective 
principle  is  obvious.  

A  Collection  of  Precedents  and  Forms  with  references  and  additions  to 
*A  Treatise  on  tie  Law  of  Settlements.^  By  John  Savill  Vaizey. 
London:  H.  Sweet  &  Sons.  1888.  8vo.  xv  and  341  pp. 
Mb.  Vaizey'b  work  presents  many  features  of  especial  interest.  In  par- 
ticular the  clauses  in  settlements  of  real  estate  dealing  with  the  ]>ortions 
for  younger  children  claim  attention,  for  Mr.  Vaizey's  views  on  this  subject 
differ  from  those  upon  which  modem  Precedents  of  the  highest  authority 
are  based.  In  Precedent  I  (a  marriage  settlement)  we  have  an  elaborate 
example  of  a  form  of  trusts  of  a  portions  teim,  framed  in  accordance  with 
Mr.  Vaizey's  views.  A  practical  inconvenience  likely  to  result  from  the  use 
of  this  form  is  that  a  younger  son,  though  of  age,  does  not,  until  his  father 
dies  or  the  eldest  son  disentails,  know  whether  he  will  get  a  portion  or  not, 
with  the  result  that  he  cannot  readily  deal  with  his  portion  on  his  marriage 
or  for  any  purpose.  Again,  an  eldest  or  only  son  who  dies  in  the  lifetime 
of  his  father  without  having  disentailed  will,  if  he  leaves  a  widow  but  no 
child,  take  a  portion  ;  a  result  which  we  imagine  few  parents  contemplate  or 
desire.     But  the  strongest  argument  against  the  form  is  its  length.    A  form 
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in  which  the  definition  of '  portionist '  occupies  a  page  of  print  in  lieu  of 
the  modest  six  lines  which  we  have  heen  accustomed  to  think  sufficient  is 
not  likely  to  he  widely  used  in  practice.  The  collection  comprises  other 
forms  of  some  noyelty  which  cannot  fail  to  be  valuable  to  the  practitioner, 
and  we  think  it  will  be  found  throughout  the  work  that  the  author  has 
shirked  none  of  the  difficulties  which  his  views  involve.  As  compared  with 
modem  drafts  all  the  forms  are  long ;  moreover  they  betray  a  singular  in- 
difference to  uniformity  of  language,  even  in  individual  Precedents.  In  a 
single  Precedent  (IV)  no  less  than  four  different  phrases  are  used  in  con- 
ferring powers  exercisable  by  deed  or  will.  The  longest  of  the  four  is  as 
follows  :  '  By  any  deed  or  deeds  instrument  or  instruments  in  writing  with 
or  without  power  of  revocation  and  new  appointment  or  by  his  last  will  and 
testament  in  writing  or  any  codicil  or  coidicils  thereto.'  Precedent  XYIII 
and  the  alternative  forms  which  immediately  follow  furnish  examples  of 
three  different  modes  of  declaring  trusts  by  reference ;  a  comparison  of  these 
forms  shows  curious  differences  between  them,  and  suggests  that  two  are 
inaccurate.  We  expect  that  Mr.  Yaize/s  work  will  be  valuable  for  refer- 
ence rather  than  for  constant  use. 


Commentariei  an  the  Common  Laio^  designed  as  Introductory  to  Ws  Study. 
By  Hebbbrt  Broom.  Eighth  Edition.  By  W.  F.  A.  Archibald 
and  Herbert  W.  Oreenb.  London :  W.  Maxwell  &  Son.  1 888. 
8vo.   xcvi  and  1181  pp. 

This  edition  has  been  prepared  with  all  the  care  due  to  an  established 
text-book ;  and  the  cases,  particularly  those  bearing  on  recent  statutes 
(such  as  the  Employers'  Liability  Act),  have  been  worked  in  with  dis- 
crimination. 

A  chapter  has  been  added  on  the  law  of  Landlord  and  Tenant  This 
makes  the  work  more  complete,  but  at  the  same  time  illustrates  the  diffi- 
culties which  surround  the  selection  of  ^the  common  law'  as  the  subject- 
matter  of  a  text-book  for  modem  use.  For  instance,  it  is  stated  (p.  492) 
that '  a  married  woman  aUme  cannot  make  a  lease,  unless  in  pursuance  of 
the  Married  Women's  Property  Acts,  where  leasing  powers  are  given  to  her 
under  the  provisions  of  a  settlement,  or  she  be  living  apart  from  her 
husband  under  a  deed  of  separation.'  This  may  be  technically  correct,  but 
a  statement  is  liable  to  mislead,  which  ignores  the  powers  of  a  mai-ried 
woman  in  equity  (apart  from  statute)  to  dispose  of  property  which  has  been 
conveyed  simply  to  her  separate  use. 

The  addition  of  this  chapter  has  necessitated  the  excision  of  other  matter 
relating  to  the  early  history  of  the  Courts.  But  this  is  really  gain,  for  it 
deprives  the  student  of  a  pretext  for  omitting  to  read  his  Blackstone. 


Ancient  Facts  and  lictions  concerning  CAurcAes  and  Tit  Acs.  By 
EouNDELL,  Earl  of  Selborne.  London:  Macmillan  &  Co. 
1888.    8vo.   xvi  and  359  pp. 

In  this  work  Lord  Selborne  returns  to  some  historical  questions  already 
touched  upon  in  his  *  Defence  of  the  Church  of  England  against  Disestablish- 
ment.' With  extraordinary  care  and  minuteness,  he  &ets  forth  the  sources 
of  the  canon  law  as  to  tithes,  and  the  history  of  the  laws  and  customs  which 
regulated  the  payment  of  tithes  in  the  continental  churches  of  Western 
Europe.  The  Second  Part,  which  relates  to  the  Anglo-Saxon  Church,  con- 
tains the  evidence  by  which  Lord  Selborne  supports  his  two  main  conclu- 
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sions :  i.  That  the  *  tripartite  division '  of  tithes  never  was  a  general  rule  of 
English  law ;  2.  That  it  was  not  hj  general  legislation  but  by  express  and 
particular  grants  that  parish  churches  first  obtained  a  title  to  the  parochial 
tithes.  

We  have  also  received : — 

Company  Precedents  for  nee  in  reiaiion  to  ComjKtnies  subject  to  the  Com- 
panies' Acts  1863  to  1883.  Fourth  Edition.  By  F.  B.  Palmeb,  assisted  by 
Chas.  Macnaohtek.  London:  Stevens  &  Sons.  1888.  La.  8vo.  Ixx 
and  1 03 1  pp.— A  new  edition  of  a  book  which  has  made  such  a  mark  as  this 
one  hardly  needs  criticism.  Mr.  Macnaghten  has  taken  a  good  stiff  piece  of 
work  for  his  apprenticeship  as  a  legal  author.  When  he  gives  us  something 
all  his  own,  he  will  doubtless  find  that  this  earlier  labour  has  been  well 
spent. 

BuUen  and  Leake's  Precedents  of  Pleadings.  By  T.  J.  Bullen  and  C.  W. 
Cliffobd.  Part  II.  London:  Stevens  &  Sons.  1888.  8vo.  xxxv  and 
611  pp. — '  Bullen  and  Leake '  seems  likely  to  take  a  new  lease  of  life  under 
the  Judicature  Acts,  though  it  has  many  new  rivals  to  compete  with.  The 
commentary  on  the  forms  has  evidently  been  revised  and  brought  down  to 
date  with  great  care,  and,  so  far  as  we  have  observed,  the  extreme  concise- 
ness required  in  a  work  of  this  kind  has  been  no  hindrance  to  substantial 
accuracy  in  the  statement  of  the  law. 

A  Manual  of  Vigilance  Law,  By  W.  A.  Bewes.  London :  National 
Vigilance  Association.  1888.  8vo.  viii  and  71  pp. — The  title  of  this 
manual — a  title  unknown  to  lawyers— shows  that  it  is  really  addressed  to  a 
certain  sort  of  lay  people.  Some  other  people  may  think  that  a  supple- 
mental manual  of  the  dangers  of  Wigilance '  law-breaking  would  do  them  as 
much  good. 

A  Popular  Summary  of  the  Law  relating  to  Local  Government,  By  G.  F. 
Chambebs.     London:  Stevens  ft  Sons.    1888.   La.  8vo.  iVy8o  and  16  pp. 

The  Punjab  Code :  consisting  of  the  unrepealed  Bengal  Regulations,  Local 
Acts  of  the  Qovemor-General  in  Council,  and  Regulations  made  under  the 
Statute  33  Victoria,  cap.  3,  in  force  in  the  Punjab.  Second  Edition.  Cal- 
cutta: GPovemment  Presa     1888.     La.  8vo.     xi  and  419  pp. 

Assimilation  dee  his  eoncemant  la  lettre  de  change,  le  billet  d  ordre  et 
le  eh^quCf  etc.  Par  Thomas  Babclay.  Paris  and  Brussels.  1888.  8vo. 
40  pp. 

A  Supplement  to  *  The  Magisterial  Law  of  British  Guiana'  published  in 
1877,  etc.  ByA.  J.  Pound.  London :  Stevens  &  Sons.  1888.  8vo.  xlvii 
and  690  pp. 

Estudio  sobre  la  Lei  de  Matrimonio  Civil,  By  Enbiqitb  C.  Latorre. 
Santiago:  La  Union  Press.  1887.  La.  8vo.  183  pp. — Happy  is  the  country 
whose  law  of  marriage  is  simple  enough  to  be  even  summarily  discussed  in 
less  than  two  hundred  pages. 

The  History  of  the  Law  of  Tithes  in  England,  By  "W.  Eastebbt. 
Cambridge  University  Press.  1888.  8vo.  xiv  and  no  pp.— This  is  a  Yorke 
Prize  essay.  Few  academical  prizes  have  justified  their  existence  better 
than  the  Yorke  Prize  has  already  done  in  a  very  moderate  time. 

L^buch  dee  Deutschen  Strafrechts.  Fbakz  yok  Liszt.  Berlin  and 
Leipzig :  J.  Quttentiig.    1888.    8vo.  xxii  and  648  pp. 
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NOTES. 


It  seeins  convenient  to  repeat  in  a  conspicuous  place  that  it  is  not  desirable 
to  send  MS.  on  approval  vntliout  previovs  communication  with  the  Editor^ 
excej>t  in  very  S2)ecial  circumstances;  and  that  the  Editor y  except  <u  afore- 
said, cannot  he  in  any  way  answerable  for  MSS.  so  sent. 


The  New  Zealand  Poisoning  Casks. 

In  reference  to  my  article  entitled  <  Evidence  in  Criminal  Cases  of  Similar 
but  Unconnected  Acta,' published  in  No.  13  oftbis  Kbvibw  (January,  1888),  the 
Editor  has  received  the  following  from  Mr.  Fredk.  Chapman,  of  Dunedin,  N.Z.: — 

[Copy.] 

'  The  dosing  paragraph  of  Mr.  Herbert  Stephen's  article  on  Evidence  in 
Criminal  Cases  touching  the  case  of  E,  v.  HaU  is  as  follows : — 

*  "The  judgment  of  the  Supreme  Court  [i.e.  Court  of  Appeal]  ends  with 
a  brief  statement  that  they  thmk  the  judge  at  the  trial  did  right  to  reserve 
the  point.  This  seems  plain  enough,  but  they  give  the  astonishing  reason 
that '  the  English  authorities  state  that  no  single  judge  could  take  upon 
himself  the  responsibility  of  declining  evidence  tendered  by  the  Crown.'  I 
am  not  acquainted  with  any  such  statement,  but  if  it  exists,  it  is  certain 
that  single  judges  in  this  country  constantly  ignore  it." 

*  Mr.  Stephen  unfortunately  must  have  had  before  him  an  incorrect  news- 
paper report  of  the  judgment ;  a  similar  misunderstanding  arose,  I  believe, 
in  the  New  Zealand  Parliament,  where  the  matter  was  discussed  a  few 
months  after  the  judgment  was  given. 

'  The  correct  report  of  the  judgment,  which  now  appears  in  New  Zealand 
Law  Reports  5,  Court  of  Appeal  Cases  93,  is  as  follows : — 

<  "  The  state  of  the  English  authorities  is  such  that  no  single  judge  could 
take  upon  himself  the  responsibility  of  declining  to  receive  the  evidence 
tendered  by  the  Crown."  ' 

Mr.  Chapman's  surmise  is  perfectly  coiTect.  I  quoted  from  the  report  of 
the  judgment  of  the  Court  of  Appeal  published  in  the  Otago  Daily  Times  of 
Monday,  14th  March,  1887,  at  the  end  of  which  the  words  appear  as  I  repro- 
duced them.  The  same  words  appear  in  The  Evening  Star  (Dunedin)  of  the  1 2th 
of  March,  1887.  Though  the  reports  appear  to  be  identicid,that  in  the  Evening 
Star  is  headed  *  [from  Our  Own  Correspondent],'  and  that  in  the  Otago  Daily 
Times  *  (per  United  Press  Association).'  The  report  in  each  case  purports  to 
be  verbatim,  and  these  circumstances  led  me,  perhaps  hastily,  to  assume  that 
what  appeared  in  the  newspapers  was  a  copy,  supplied  by  the  judge  to  the 
reporters,  of  the  written  judgment,  and  might  therefore  be  taken  to  be  correct. 

I  am  sorry  that  in  this  way  I  came  to  misrepresent  the  observation  of 
Mr.  Justice  Johnson.  My  comment  does  not,  of  course,  apply  to  the  correct 
version  of  the  judgment  which  Mr.  Chapman  has  been  good  enough  to  send. 
Hebbebt  Stephen. 

A  correspondent  sends  the  following  Note  on  the  Married  Women's 
Property  Acts : — 

Has  this  rather  important  point  ever  been  mooted  t 

A  dies  intestate  in  1884,  leaving  neither  widow  nor  issue.  His  father 
and  his  mother  survive  ]iim.     To  whom  does  his  personalty  go  ? 
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The  text-books  (Williams'  Personal  Property,  lath  ed.,  558;  Williams' 
Executors,  8th  ed.,  151 2  ;  Prideauz,  12th  ed.,  II.  417,  &c.)  say,  To  tlie 
father  wholly.     But  why  1 

The  law  rests  upon  the  32  ft  23  Car.  U.  c.  10,  a  positive,  excloBive,  and 
unrepealed  enactment     The  material  sections  are — 

YI.  '  And  in  case  there  be  no  children  nor  any  legal  representatiyes  of 
them,  then  one  moiety  of  the  said  estate  to  be  allotted  to  the  wife  of  the 
intestate,  the  residue  of  the  said  estate  to  be  distributed  tqwUdy  to  every 
of  the  next  of  kindred  of  the  inteatate^  who  are  in  equal  degree^  and  those 
who  legally  represent  them.* 

VII 'And  in  case  there  t)e  no  wife,  then  all  the  said  estate 

to  be  distributed  equally  to  and  amongst  the  children ;  and  in  case  there 
be  no  child,  then  to  the  next  of  kindred  in  equal  degree  of  or  unto  the 
intestate,  and  their  legal  representatives  as  aforesaid,  and  in  no  other 
manner  whatsoever.' 

Under  these  sections  for  200  years  the  father  excluded  the  mother 
entirely,  but  this  was  because  the  law  entitled  him  jure  mariH  to  all  his 
wife's  personalty,  and  it  would  have  been  futile  for  the  mother  to  insist 
on  a  right  which  could  immediately  have  been  rendered  nugatory. 

That  the  mother  was  recognised  as  one  of  the  next  of  kin  is,  however* 
clear  from  the  i  Jac.  11.  c.  17.  s.  7,  which  was,  as  regards  her,  a  restraining 
section. 

But  the  7th  section  of  the  Married  Women's  Property  Act,  1870,  put 
the  matter  on  a  different  footing.  The  section  (which  is  remarkable  for 
a  classical  instance  of  bad  annotation)  gave  the  wife,  married  after  the 
9th  August,  1870,  the  position  of  a  feme  sole  with  regard  to  personal 
property  coming  to  her  by  an  intestacy;  and  this  provision  was  greatly 
extended  by  the  Act  of  1882. 

The  question,  which  has  now  become  very  practical,  is  simply  this — 
Why  should  a  judicial  rule,  originally  a  derogation  from  the  express 
words  of  a  statute,  be  allowed,  now  that  its  ratio  has  disappeared,  to 
perpetuate  an  anomaly  which  is  opposed  to  the  tendencies  uf  modern 
legislation,  as  it  is  also  opi>o8ed  to  the  historical  rules  on  which  the  law 
of  succession  to  personal  property  is  generally  based?  If  the  mother 
should  now  claim  her  share  of  the  personal  property  of  her  deceased 
child,  is  there  auy  legal  priuciple  which  could  stand  in  her  way  t 


Judge  Chalmers'  article  on  Imprisonment  for  Debt  in  the  September 
number  of  the  Fortnightly  Beview  is  heartily  to  be  commended  to  all 
lawyers  and  legislators  who  are  interested  in  the  practical  details  of  every- 
day justice.  On  these  details,  after  all,  the  success  or  failure  of  a  legal 
system  depends  at  least  as  much  as  on  the  elegance  or  profundity  of  the 
judgments  delivered  in  superior  Courts.  That  which  Juc^  Chalmers  has 
to  say  does  not  the  less  afford  serious  matter  for  reflection  because  it  is  said 
in  a  pointed  and  amusing  form. 


We  ought  to  have  called  attention  sooner  to  Mr.  J.  B.  Ames's  discussion 
of  'The  History  of  Assumpsit'  in  the  April  and  May  numbers  of  the 
Harvard  Law  Review.  It  is  familiar  learning  that  assumpsit  was  in  its 
origin  an  action  upon  the  case  for  a  wrong,  not  an  action  upon  a  contract 
or  promise  as  such ;  and  that  the  traces  of  this  origin  are  quite  visible  in 
the  settled  modern  forms  of  common-law  pleading.  But  careful  and  close 
examination  of  the  authorities  is  needful  to  ascertain  the  precise  nature  of 
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the  cause  of  action  as  it  was  conceived  of  in  the  earlier  stages,  and  to  fix  the 
steps  by  which  it  was  extended,  first  from  express  promises  to  a  promise 
implied  by  law  from  the  existence  of  a  debt,  and  later  to  promises  implied 
by  an  avowed  equitable  fiction  in  cases  where  there  was  neither  express 
promise  nor  actionable  debt.  Much  has  been  written  on  the  subject,  but  we 
do  not  think  any  previous  inquiry  has  been  so  complete  as  Prof.  Ames's. 
He  gives  us  new  light  on  the  greatly  debated  origin  of  Consideration,  and 
it  is  hardly  too  much  to  say  that  he  has  definitely  put  the  Bomanizing 
theory  out  of  court.  His  own  view  nearly  approaches  that  of  Judge  Hare, 
and  brings  into  prominence  the  element  of  deceit  involved  in  the  cause  of 
action  in  its  earliest  form.  If  I  meddle  with  your  horse  without  your  will, 
it  is  a  trespass ;  but  if  with  your  will,  how  can  it  be  a  wrong,  though  I  lame 
the  horse  ?  The  answer  is  that  if  I  have  held  myself  out  as  competent — 
'  assumed '  to  handle  the  horse  as  a  skilled  farrier — and  have  lamed  your 
horse  by  my  want  of  skill,  I  have  led  you  into  damage  by  a  kind  of  deceit, 
and  that  is  a  misfeasance  for  which  I  shall  answer.  Here  is  the  beginning 
of  the  aspect  of  Consideration  which  has  finally  prevailed  as  the  general 
definition,  namely  detfrimerU  to  the  promisee. 


London  is  conventionally  deemed  to  be  a  wilderness  in  the  Long  Vacation. 
But  in  our  profession  many  juniors  find  it  needful  or  useful  to  spend  an 
appreciable  part  of  the  'dead  season'  of  August  and  September  in  the 
precincts  of  the  Inns  of  Court.  One  would  tibink  it  worth  while  to  make 
those  regions  an  oasis,  rather  than  exaggerate  the  part  of  the  desert.  When 
a  London  club  shuts  its  doors  for  two  or  three  weeks'  cleaning,  the  members 
are  not  barely  confronted  with  a  shut  door ;  they  are  directed  to  some  other 
club  where  they  are  made  welcome  under  a  treaty  of  reciprocal  comity. 
Thus  do  the  Athenaeum  and  the  United  Service  clubs,  to  take  one  case 
familiar  to  many  Benchers,  exchange  courtesies.  Why  should  not  the  libraries 
and  common-rooms  of  the  Inns  of  Court  do  the  like  1  Why  should  a  barrister 
coming  up  in  the  vacation  find  mere  vacancy  1  Why  should  he  be  driven 
into  the  street  for  his  lunch  and  his  newspaper,  and  put  on  private  inquiry 
whether  the  library  of  some  other  Inn  be  haply  open,  and  whether  he  will 
be  allowed  to  use  it  as  a  favour  1  A  little  organization  might  greatly  amend 
all  this  without  appreciable  detriment  to  any  officer^s  or  servant's  holiday. 


In  Newbigging  v.  Adam,  34  Ch.  Div.  582,  the  Court  of  Appeal  discussed 
a  nice  question  of  the  proper  measure  of  indemnity  upon  the  rescission  of  a 
contract  of  partnership  obtained  by  misrepresentation.  The  Lords  Justices 
all  held  that  the  plaintiff  wae  entitled  to  be  restored  to  his  old  position,  and 
that,  even  though  the  misrepresentation  were  not  fraudulent  and  would  not 
have  supported  an  action  of  deceit,  this  right  included  a  right  to  be  indem- 
nified against  any  obligations  imposed  on  him  under  the  contract.  Lord 
Justice  Bowen  thought  the  indemnity  must  lie  limited  to  obligations  created 
by  the  contract  and  would  not  include  liabilities  arising  out  of  the  contract 
only  in  the  sense  of  being  natural  consequences ;  for  without  such  a  limit 
the  indemnity  would  not  be  distinguished  from  damages.  Cotton  and  Fry 
L.JJ.  thought  it  should  extend — in  the  language  of  Fry  L.J. — to  'all 
obligations  entered  into  under  the  contract  when  those  obligations  are 
within  the  necessary  or  reasonable  expectation  of  both  of  the  contracting 
parties  at  the  time  of  the  contract.'  As  Bowen  L.J.  held  that  the  liabilities 
of  the  firm  had  been  assumed  by  the  plaintiff  as  part  of  the  contract,  and  so 
came  within  his  rule,  the  decision  was  not  affected  by  this  shade  of  difference. 
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In  the  Hoase  of  Lords  {Adam  y.  Neiobigging,  13  App.  Ca.  308)  it  appeared 
that  the  only  outstanding  liability  of  the  fiim  was  a  debt  to  the  defendants 
themselves,  who,  having  obtained  the  contract  from  the  plaintiff  by  mis- 
representation, were  estopped  from  saying  that  he  was  a  partner  or  liable  as 
Bach.  Therefore  not  only  the  fine  and  rather  speculative  point  above 
mentioned,  but  the  general  rule  as  to  a  right  to  indemnity  against  obliga- 
tions contracted  towards  strangers,  remains  open  so  far  as  the  House  of 
Lords  is  concerned.  

In  Boston  v.  London  Joint  Slock  Bank,  34  Ch.  Div.  95,  the  Court  of  Appeal 
was  astute  to  arrive  at  a  *  sound  commercial  view '  of  the  law  concerning 
purchase  for  value  without  notice.  The  House  of  Lords  has  reversed  that 
decision:  Earl  of  Sheffield  v.  London  Joint  Stock  Bank,  13  App.  Ga.  333, 
holding  in  effect  that  it  is  not  open  to  the  Courts  to  depart  from  settled 
principles  for  the  sake  of  real  or  apparent  commercial  convenience.  The 
principal  of  an  agent  having' limited  authority  may  be  estopped  from  denying 
that  his  authority  was  as  large  as  it  appeared  to  be.  But  this  cannot  be 
the  case  when  the  third  person  dealing  with  the  agent  knows  in  fact — from 
whatever  source — that  his  authority  is  limited.  He  is  then  put  upon 
inquiry  what  the  limits  of  the  authority  really  are,  and  the  mere  repre- 
sentation of  the  agent  that  he  has  full  power  will  not  do,  for  otherwise 
authority  could  seldom  if  ever  be  effectually  limited  at  all.  Here  the 
money-dealer  may  have  been  in  a  position  to  deal  with  the  securities 
entrusted  to  him  as  his  own,  but  the  bankers  well  knew  that  they  were 
not  his  own — 'that  the  person  who  dealt  with  them  as  owner,'  in  Lord 
Macnaghten's  words,  *  was  not  acting  by  right  of  ownership.  They  took  for 
granted  that  he  had  authority,  but  for  some  reason  or  other  they  did  not 
choose  to  inquire  what  that  authority  was.'  Consequently  the  dealing  was 
at  their  own  risk.  In  view  of  the  actual  knowledge  which  was  admitted,  it 
made  no  difference  whether  the  securities  were  negotiable  or  not. 


The  decision  of  the  Court  of  Appeal  in  Baddey  v.  Consolidated  Bank, 
38  Ch.  Div.  238,  is  or  ought  to  be  the  last  nail  in  the  coffin  of  the  old 
doctrine  that  participation  in  profits  is  anything  more  than  evidence — ^not 
different  in  rank  from  any  other  evidence — that  the  partaker  is  a  partner. 
Sharing  profits  is  evidence  of  partnership,  and  may  be  ample  evidence.  But 
where  it  occurs  only  as  one  term  or  incident,  we  are  not  to  take  it  first  by 
itself,  and  say  that  it  i*aises  a  presumption  of  partnership,  and  that  a  part- 
nership there  must  be  unless  this  presumption  is  specifically  negatived  by 
some  other  clause  or  circumstance.  The  transaction  must  be  r^arded  and 
judged  as  a  whole.  

The  decision  of  the  Court  of  Appeal  in  the  case  of  the  ChristchurcJi 
Indosure  Act,  38  Ch.  Div.  520,  deserves  the  attention  of  those  who  are 
interested  either  in  charities  or  in  rights  of  common.  It  contains,  we 
believe,  the  first  judicial  recognition  of  both  the  importance  and  the  novelty 
of  the  principles  laid  down  and  acted  on  by  the  House  of  Lords  in  Goodman 
V.  Mayor  of  Saltash,  7  App.  Ca.  633.  That  case  may  bear  its  fruit  slowly, 
but  the  House  of  Lords  does  not  invent  new  ways  of  claiming  quasi-public 
rights  for  nothing.  If  Demos  but  knew  law  enough,  he  would  cry  out  for 
statues  to  Lord  Cairns  and  Lord  Bramwell. 


Though  prevention  is  better  than  cure  and  an  injunction  than  an  action 
for  damages  the  Court  will  not,  to  pre/enta    libel,  prejudge  what  is  a  ques- 
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tion  for  a  jury.  '  To  justify  the  Court  in  granting  an  interlocutory  injunc- 
tion/ says  the  Master  of  the  Rolls  in  CouUon  v.  CouUon  (3  Times  Rep. 
846),  '  it  must  come  to  a  decision  on  the  question  of  libel  or  no  libel  before 
the  jury  have  decided  whether  it  is  a  libel  or  not.  The  jurisdiction  is  of  a 
delicate  nature.  It  ought  only  to  be  exercised  in  the  clearest  cases,  where 
any  jury  would  say  that  the  matter  complained  of  was  libellous  and  where, 
if  the  jury  did  not  so  find,  the  Court  would  set  aside  the  verdict  as  unrea- 
sonable. The  Court  must  also  be  satisfied  that  in  all  probability  the 
alleged  libel  was  untrue,  and,  if  written  on  a  privileged  occasion,  that 
there  was  malice  on  the  part  of  the  defendant.'  Clearly  such  a  remedy  is 
available  only  on  the  '  rarest  occasions.'  This  is  confinned  by  the  recent 
case  of  Liverpool  Household  Stores  Association  v.  Stnith  (37  Ch.  Div.  170). 
There  a  Liverpool  newspaper  had  published  letters  commenting  injuriously 
on  the  management  of  a  local  Household  Stores  Company  and  speaking  of 
the  '  savings  of  many  working  people  as  being  jeopardised.'  The  Court  of 
Appeal  not  being  clear  that  a  jury  would  have  found  it  a  libel  refused  the 
injunction.  Lord  Justice  Cotton  added,  '  I  think  myself  that  a  newspaper 
does  occupy  a  peculiar  position,  especially  with  regard  to  matters  of  public 
interest  which  concern  Uie  interest  of  those  amongst  whom  the  newspaper 
circulates,  such  as  the  position  and  prospect  of  a  public  company  like  that  of 
the  plaintiffs.'  Does  this  mean  anything  beyond  the  liberty  of  free  speech 
and  iskiT  criticism  recognised  in  Merivcde  v.  Carson  (20  Q.  R  Div.  275)  1  The 
construction  placed  by  the  Court  of  Appeal  in  ChaHender  v.  Boyle  (36  Ch.  Div. 
425)  on  sect.  32  of  the  Patents  and  Trade  Marks  Act,  1883,  that  the  plaintiff 
to  get  an  injunction  for  slander  of  title  must  prove  non-infringement,  cor- 
responds with  the  principle  of  CoiUson  v.  CouUon  and  Liverpool  Household 
Stores  Co.  V.  Smith. 

.  Ex  parte  Lewis^  21  Q.  B.  D.  191,  determines  a  point  which  has  so  often 
been  determined  before  as  hardly  to  call  for  decision,  namely,  that  when  a 
matter  is  left  for  determination  to  the  discretion  of  a  magistrate  no  Court 
will  compel  him  to  exercise  his  judgment  in  a  particular  way.  '  Discretion ' 
in  short  means  discretion  and  nothing  else. 

Ex  jxirte  Lewis,  however,  especially  if  read  in  combination  with  the 
charge  of  Mr.  Justice  Charles  in  Beg,  v.  Orahanif  4  Times  L.  R  212,  touches 
upon  matters  of  high  and  increasing  importance,  and  directs  the  attention 
both  of  lawyers  and  of  laymen  to  the  following  points  which  well  deserve 
consideration. 

1.  The  so-called  'right  of  public  meeting'  is  quite  a  different  thing  from 
the  alleged  '  right  of  meeting  in  public  places.'  The  two  rights  are  in  many 
countries,  and  notably  in  Belgium,  kept  perfectly  distinct. 

2.  The  limits  of  the  right  of  public  meeting,  that  is,  of  an  indefinite 
number  of  persons  to  meet  openly  together  and  discuss  any  question  they 
choose  of  public  or  private  interest,  depend  at  bottom  on  the  definition  of 
the  term  '  unlawful  meeting/ 

3.  The  term  'unlawful  meeting  or  assembly,'  like  all  expressions  into 
which  the  word  'unlawful'  enters,  is  vague  and  hard  to  define.  No 
greater  benefit  could  be  rendered  by  systematic  codification  of  the  criminal 
law  than  the  definition  of  an  expression  which  everybody  uses  and  few,  if 
any,  correctly  understand. 

4.  When  the  expression  'unlawful  assembly'  is  defined  there  still  remains 
for  decision  a  very  knotty  point.  What  are  the  exact  rights  of  the  Crown 
and  its  servants  with  regard  to,  first,  prohibiting,  secondly,  preventing, 
thirdly, dispersing, an  unlawful  assembly).  It  is  singularly  unfortunate  that 
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our  perplexitj  is  here  iocreased  by  a  farther  ambiguity  of  langoage.  The 
word  *  hinder  *  is  often  used,  even  by  writers  of  authority,  so  as  to  include 
the  three  different  coarsea  of  action  which  may  be  distinguished  as  '  pro- 
hibition/ *  prevention/  '  dispersing.'  Thus  Sir  C.  Warren  forbids  a  meeting 
in  Trafalgar  Square  by  prockmation  ;  he  next  places  a  body  of  police  there 
to  prevent  a  crowd  assembling ;  he  lastly,  when  the  crowd  assembles  or 
attempts  to  assemble,  uses  the  police  to  break  up  the  assembly  and  arrest 
the  ringleadera.  In  each  case  he  will  be  said  to  'hinder'  the  meeting,  but 
the  three  courses  of  action  are  clearly  distinct,  and  the  legality  of  each  may 
depend  upon  very  different  considerations. 

5.  What  are  the  rights  of  ptivate  citizens  engaged  in  holding  a  meeting 
which  they  think  lawfvd,  but  which  the  Crown  and  its  servants  attempt  by 
force  to  break  up  as  being  in  their  bond  fide  opinion  unlawful  1 

6.  The  answer  to  this  enquiry  will  be  found  to  depend  at  bottom  on  the 
correct  solution  of  one  of  the  most  difficult  questions  presented  by  EnglUh 
law,  namely,  what  are  the  legal  limits  to  self-help  or  self-defence  in  the 
assertion  of  a  person's  legal  rights  7 

The  man  of  common  sense  who  thinks  that  the  obscurity  of  legal  problems 
is  caused  by  the  perversity  of  lawyers  may  satisfy  himself  that  the  question 
here  raised  iM:esents  inherent  difficulties  by  the  following  process.  Let  him 
try  to  find  an  obviously  satisfactory  solution  of  the  following  case  : — A,  who 
has  by  law  a  right  to  enter  Hyde  Park  at  the  Marble  Arch,  is  forbidden  to 
do  so  by  policeman  Xy  and  told  he  may  enter  at  any  entrance  in  Park 
Lane.  The  pdiceman  is  acting  himA  fide  under  the  orders  of  the  Com- 
missioner of  Police,  but  the  Commissioner  has,  owing  to  a  bond  fide 
misinterpretation  of  an  Act  of  Parliament,  given  X  orders  which  are  uZ<ra 
vtre*.  A  can  force  an  entrance  at  the  Marble  Arch  by  stunning  X  with  a 
bludgeon.  Must  A  submit  to  illegal  orders,  or  may  he  assert  his  rights  as  a 
citizen  by  stunning  X  at  the  risk  of  X's  life  t  If  our  man  of  common  sense 
finds  the  problem  difficult,  he  may  be  consoled  by  knowing  that  it  turns 
upon  principles  which  have  perplexed  eminent  Judges.  That  this  is  so  will 
be  clear  to  any  one  who  looks  at  the  Report  of  the  Criminal  Code  Bill 
Commission  and  studies  pp.  11,  44-46  thereof. 

He  who  does  this  may,  it  is  popsible,  not  find  all  his  doubts  removed,  but 
will,  with  Ex  parte  Lewie  and  Eeg.  v.  Graham  before  him,  come  to  one 
practical  conclusion.  The  proper  mode  to  assert  legal  rights  is  an  action  at 
law,  or  an  indictment :  the  patriot  who  prefers  to  af^sert  them  by  stunning 
or  killing  a  policeman  is  likely  enough  to  force  on  the  solution  of  a  legal 
problem  at  the  expense  of  his  own  liberty  or  life. 

In  re  Armeirong,  21  Q.  B.  Div.  264,  is  a  case  to  be  carefully  studied  by 
all  who  wiih  to  understand  the  practical  difiicultiee  which  arise  from  un- 
scientific legislation  in  general  and  from  the  blundering  draftsmanship  of  the 
Married  Women's  Property  Act,  1882,  in  particular.  'It  would  not  be 
right/  says  the  Master  of  the  Rolls,  'to  suppose  that  the  legislature  when 
they  passed  this  Act  did  not  understand  it,  but  unquestionably  its  construc- 
tion by  the  Courts  presents  the  most  serious  difficulties/  It  may,  however, 
be  permissible  for  critics,  if  not  for  judges,  to  suggest  that  even  the 
theoretical  omnipotence  and  omniscience  of  Parliament  cannot  achieve  the 
feat  of  attaining  at  once  two  inconsistent  objects.  The  confusions  of  the 
Married  Women's  Property  Act,  1882,  all,  as  we  have  pointed  out  again  and 
again,  spring  from  the  desire  absolutely  to  protect  the  property  of  a  married 
woman  and  at  the  same  time  make  her  as  capable  of  contracting,  and  there- 
fore as  responsible  for  her  debts  as  a  feme  eole.     Sect.  1 9  is  dictated  by  the 
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one  desire,  sect.  5,  sab-sect,  (i)  id  dictated  by  the  other  desire.  Hence  the 
difficulty  of  giving  effect  to  both  enactments,  and  hence  the  division  of 
opinion  among  distinguished  judges  recorded  in  Armstrong's  case.  The 
majority  of  the  Coxurt  hold  that  real  property  vested  under  a  settlement  in 
trustees  for  the  use  of  a  married  woman  without  any  restriction  on  antici- 
pation, is  liable  for  her  debts  on  her  becoming  bankrupt,  i.  e.  the  Court 
give  full  effect  to  sect,  i,  sub-sect.  5.  The  Master  of  the  Bolls,  on  the  other 
hand,  holds  that  under  such  circumstances  the  property  is  not  liable  for  the 
bankrupt's  debts,  i.  e.  Lord  Esher  gives  full  effect  to  sect.  19.  An  impartial 
critic  will  be  inclined  to  hold  that  there  b  as  much  to  be  said  for  the  one 
view  of  the  Act  as  for  the  other. 


A  gift  to  a  husband  and  wife  and  a  third  party,  according  to  Be  Jujtp, 
Jupp  V.  BuekweU  (57  L.  J.  Ch.  774),  made  after  the  date  of  the  Married 
Women's  Property  Act  1882,  operates  still  as  a  gift  of  a  moiety  only  to  the 
husband  and  wife,  but  the  effect  of  the  Act  is  that  half  only  of  this  moiety 
goes  to  the  husband,  the  other  half  goes  to  the  wife  as  her  separate  pro* 
perty,  in  other  words  the  doctrine  of  unity  still  subsists  as  between  huslMind 
and  wife  and  tliird  parties,  but  does  not  subsist  as  between  husband  and 
wife;  a  remarkable  result,  with  no  certain  warranty  from  the  Act  to 
support  it.  The  Act  says  that  a  married  woman  shall  be  capable  of  acquiring, 
holding,  and  disposing  of  property  as  if  she  were  a  fome  sde.  Larger  words 
or  words  more  manifestly  designed  to  confer  an  independent  status  could 
not  have  been  used.  Yet  the  tendency  of  the  decisions  has  been  to  minimise 
the  effect  of  the  Act,  so  potent  are  old  habits  of  thought,  to  put  the  new 
wine  into  old  bottles.  Reading  the  judgment,  for  instance,  in  Wennhak  v. 
Morgan  (20  Q.  B.  D.  635)  one  might  imagine  the  doctrine  of  unity  was  still 
flourishing  in  peace ;  it  has  *  only  been  interfered  with  by  judge-made  law.' 
A  traveller  whom  Charles  Lamb  once  met  with  in  the  Margate  Hoy  astonished 
the  company  by  telling  them,  among  other  wonderful  things,  that  he  had 
sailed  through  the  legs  of  the  Colossus  of  Bhodes.  Lamb,  who  had  read 
history,  gently  hinted  that  the  Colossus  had  disappeared  some  time  ago ; 
whereupon  the  travelled  person  condescended  to  admit  that  the  figure  was 
'  a  little  damaged.'  The  doctrine  of  the  unity  of  husband  and  wife  must  be 
admitted  to  be  just  '  a  little  damaged.* 

During  the  debates  on  the  Special  Commissiou  Act,  1 888,  a  proposal  was, 
according  to  the  newspaper  reports,  made  that  the  examinability  of  a 
witness  abroad  should  in  some  way  depend  on  his  domicil.  If  the  Member 
who  proposed  this  amendment  intended  to  throw  difficulties  in  the  way  of 
the  Commission's  proceedings,  he  showed  great  ingenuity.  If,  as  is  equally 
likely,  our  intelligent  legislator  used  *  domicil '  as  a  fine  word  for  home  or 
residence,  he  afforded  a  signal  example  of  the  blunders  made  by  laymen 
when  using  technical  terms  of  law.  Whenever  the  jurisdiction  of  a  Court 
or  the  rights  of  an  individual  are  made  dependent  on  domicil,  persons  who 
have  to  administer  the  law  may  at  any  moment  find  themselves  involved  in 
the  most  perplexing  considerations  of  mixed  law  and  £ftct,  and  may  be  led 
under  the  compulsion  of  strict  legal  rules  to  very  unsatisfactory  practical 
results.  Take  as  an  example  of  the  consequence  of  making  the  answer  to 
legal  questions  depend  on  a  man's  domicil,  the  following  cases. 

D'Etchegayen  v.  jyEtehegoyerij  13  P.  D.  132,  is  the  case  of  a  man  who 
being  bom  the  son  of  French  parents  afterwards  when  an  infant  acquired  an 
Englibh  domicil,  then  from  the  age  of  eighteen  lived  as  a  farmer  in  Canada, 
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Mercy  tempering  justice  is  an  edifying  speetade,  but  a  good  many  people 
will  be  of  the  Lord  Chief  Justioe's  opinion  that  a  person  like  the  contoma- 
oions  Mrs.  Davies  (21  Q.  B.  D.  236),  who  persists  in  defying  the  Court,  is  not 
a  proper  object  of  clemency,  unless  obstinacy  argues  (as  perhaps  it  does) 
aberration  of  intellect  Committal  for  contempt  is  only  arbitrary  in  the 
sense  that  any  judicial  discretion  is.  If  a  judge  could  not  direct  a  person  in 
contempt  to  be  imprisoned  until  he  complied  with  an  order,  the  power  of 
the  Court  would  be  seriously  impaired.  A  gentleman  who  had  married  a 
ward  of  the  Court  without  its  sanction  might  prefer  a  yearns  imprisonment 
to  executing  a  settlement  of  her  property,  or  a  party  to  an  action  might 
find  it  worth  his  while  to  resist  discovery.  Committal  is  for  modem  pnic^ 
tice  a  necessary  complement,  no  less  than  in  the  earlier  history  of  the  Court 
of  Chancery  it  was  the  very  foundation,  of  the  jurisdiction  as  to  specific 
performance.  It  is  quite  consistent  with  this  to  say,  as  Sir  O.  Jessel  said 
in  Be  Clemeni  (46  L.  J.  Ch.  375),  that  imprisonment  is  onlj^  to  be  resorted 
to  where  no  other  pertinent  remedy  can  be  found. 

Not  long  ago  Lord  Esher  was  protesting  against  rules  of  construction  for 
wills.  Now  we  have  the  Lord  Chancellor  in  Leader  y.  D^ffey  (13  App.  Cas. 
301^  stigmatising  them  as  a  mode  of  'aiguing  in  a  vicious  circle,'  'assuming 
an  intention  apart  from  the  language  of  the  instrument  itself,  and  then 
bending  the  language  in  fisvour  of  such  ftdlacious  assumption.'  Such  dicta 
are  uttered  under  the  extreme  provocation  of  having  irrelevant  cases  cited, 
and  must  not  be  too  curiously  scanned.  What  they  really  mean  is  that 
presumptions  of  meaning  are  not  to  be  pressed  too  far.  A  rigid  rule  of  con- 
struction is  a  contmdiction  in  terms.  If  it  does  not  yield  to  an  evident 
contrary  intention,  it  is  a  rule  of  law  not  of  construction,  as  Mr.  Vaughan 
Hawkins  pointed  out  many  years  ago.  A  rule  of  construction  merely 
means  that  the  Court  has,  in  a  series  of  cases,  attached  a  particular  meaning 
to  a  word  or  collocation  of  words,  and  will  do  so  again  if  there  is  no  reason- 
able ground  for  distinguishing  the  former  cases.  The  Court  does  so  because 
such  meaning  is  probably  the  true  one.  If  100  testators  using  the  word 
'  children '  have  meant  offspring  of  the  first  generation,  probably  the  loist 
when  he  speaks  of '  children '  means  the  same  thing.  Some  assumption  the 
Court  must  start  with,  and  the  probabilities  of  the  assumption  involved  in 
a  rule  of  construction  being  the  true  meaning  increase  with  the  number  of 
times  it  has  been  found  true.  The  difficulty  is  to  give  due  weight  to  this 
probability  consistently  with  a  proper  regard  to  the  terms  of  the  whole 
instrument,  and  to  the  other  evidence  (where  there  is  other  admissible 
evidence)  of  the  intention  of  the  settlor  or  testator. 

An  owner  of  fixed  property  is  under  no  liability  to  a  bare  licensee  for 
defects  in  the  premises  unless  in  the  nature  of  a  trap  {Corby  v.  Hilly  4  C.  B. 
N.  S.  556).  His  liability  for  personal  negligence  is  not  so  dear:  but 
the  bare  licensee  seems  not  much  better  off  than  a  trespasser.  In  ToUuiuMen 
V.  Davies  (57  L.  J.  Q.  B.  392)  a  farm  servant,  who  was  unloading  a  cart  of 
manure  on  the  highway,  threw  his  pitchfork  into  the  empty  cart  and  said 
'Oee  up,'  whereupon  the  horse,  which  was  usually  a  quiet  one  but  was 
admitted  to  have  some  '  blood,'  being  frightened,  bolted,  came  racing  into 
the  farmyard,  and  knocked  down  a  neighbour's  wife  who  had  come  to  call 
at  the  farm.  On  these  facts  the  Court  held  there  was  no  evidence  of  negli- 
gence, in  the  sense  of  breach  of  duty,  by  the  farmer  which  would  render 
him  liable  in  an  action  by  the  injured  visitor,  she  being  a  bare  licensee  who 
he  had  no  reason  to  suppose  would  be  there  {Batchelor  v.  Fortseeue,  11 
Q.  B.  Div.  474).    A  iTinaway  horse  and  cart  on  the  highway  ib  prima  faeie 
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eridence  of  negligence  (  WaUon  y.  Wedoeg^  C.  A.  unreported),  but  what  would 
be  n^ligence  to  persons  passing  to  and  fro  on  a  highway  may  not  be  negli- 
gence on  private  premises  as  against  a  bare  licensee.  '  Surely/  said  A.  L. 
Smith  J.,  '  a  man  may  leave  his  horse  and  cart  unattended  in  his  own  yard 
or  field,  unless  he  has  reason  to  know  at  the  time  he  so  leaves  it  that  by  so 
doing  he  is  likely  to  injure  an  individual  who  in  fact  is  there  or  is  known  as 
likely  to  be  there/  For  a  licensee  to  complain,  as  Willes  J.  said  in  If&un- 
ddl  V.  Smith  (7  C.  B.  731), '  wears  the  colour  of  ingratitude.'  He  takes  the 
premises  as  be  finds  them.  But  what  if  the  owner  of  a  park  with  wild 
cattle  in  it  permitted  people  to  roam  about  it  1  would  it  wear  the  colour  of 
ingratitude  if  a  licensee  complained  of  being  gored  1  It  would  seem  that  such  a 
danger,  in  the  absence  of  reasonable  express  warning,  or  knowledge  otherwise 
brought  home  to  the  party  injured,  would  come  within  the  '  nature  of  a  trap/ 

That  a  man  who  shoots  at  a  fowl  with  intent  to  steal  it  and  accidentally 
kills  somebody  is  guilty  of  murder,  is  a  doctrine  that  does  not  commend  itself 
to  common  sense  (more  especially  as  the  doctrine  depends  on  the  fowl  being  a 
tame  and  not  a  wild  one) ;  but  Lord  Coke  treats  it  as  undoubted  law,  and  Lord 
Bramwell  in  Beg,  v.  Horsey  (3  F.  &  F.  287)  laid  down  the  law  to  the  jury 
that  where  a  person  in  the  course  of  committing  a  felony  caused  the  death 
of  a  human  being,  that  is  murder.  For  the  credit  of  English  jurisprudence 
it  is  satisfactory  to  find  Stephen  J.  in  Beg,  v.  Sertii  (16  Cox  C.  C.  311) 
doubting  very  much  whether  tlie  law  is  so.  Instead  that  learned  judge  thinks 
it  would  be  proper  to  say  that  *  any  act  known  to  be  dangerous  to  life  and 
likely  in  itself  to  cause  death,  done  for  the  purpose  of  committing  a  felony 
which  causes  death,  is  murder.  For  instance,  if  a  man  intending  to  commit 
a  rape  on  a  woman,  but  without  wishing  to  kill  her,  squeezed  her  by  the 
throat  to  overpower  her  and  in  so  doing  killed  her,  that  would  be  murder/ 
Setting  fire  to  a  house  to  get  the  insurance  money  without  regard  to  the 
lives  of  the  inmates  (the  crime  charged  in  Beg.  v.  SemS)  is  of  course  murder 
if  any  of  the  inmates  is  burnt  to  death.  It  is  very  desirable  that  the 
criminal  law  should  not  be  at  variance  with  the  mond  sense  of  the  com- 
munity. Doubting  is  a  convenient  first  step  towards  getting  rid  of  archaic 
portions  of  the  law.  We  may  add  that  the  books  of  authority  are  not  even 
consistent  in  absurdity  on  this  point.  A  fires  a  pistol  at  B  under  such  provoca- 
tion that  if  he  killed  B  it  would  be  only  manslaughter.  The  bullet  strikes  and 
kills  X  By  Coke's  rule  this  should  be  murder :  but  there  can  be  no  doubt 
that  the  offence  is  manslaughter,  and  so  it  is  laid  down  by  Sir  Michael  Foster. 

A  stipulation  in  a  bill  of  lading  exempting  the  shipowner  from  liability 
for  loss  or  damage  arising  from  the  negligence  of  the  master  and  crew  is 
invalid  by  American  or  at  least  by  Massachusetts  law ;  by  English  law  it  is 
valid  and,  surprising  as  it  may  seem  that  shippers  should  submit  to  it, 
common.  In  Be  Missouri  Steamship  Co.  (58  L.  T.  R  377)  a  cargo  of  cattle 
were  shipped  by  an  American  citizen  at  Boston  on  a  Bi  itiidi  ship  under  a  bill 
of  lading  containing  such  a  stipulation  for  exemption.  The  ship  was 
stranded  on  the  Welsh  coast,  and  thereupon  the  question  arose  which  law 
was  to  govern  the  contract,  the  lex  loci  contractus  or  the  law  of  the  flag. 
Contracts  for  carriage  by  sea  are  presumed  to  be  governed  by  the  law  of  the 
flag  \Lloyd  v.  Guihert,  L.  R.  i  Q.  B.  1 1 5).  Lloyd  v.  Ouibert  wa«  a  case  of  a 
British  sulrject  chartering  a  French  vessel  at  a  Danish  port  in  the  West 
Indies  for  a  voyage  to  Liverpool,  la  P.  ^  0.  SteamMp  Co.  v.  Shand 
(3  Moo.  P.  C.  Cas.  272)  both  parties  to  the  contract  were  British  subjects, 
and  the  contract  was  made  in  England.  There  was  more  against  the 
presumption  in  Be  Missouri  Steamship  Co,,  but  not  enough  to  rebut  it.    It  is 
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a  fair  inference  that  the  parties  in  ench  a  case  intend  the  contract  to  he 
governed  hy  the  law  which  gives  validity  to  the  exemption  and  not  by  the 
law  which  vitiates  it.  

It  is  not  easy  to  find  any  clue  to  the  labyrinth  of  cases  on  what  is  an 
'  interest  in  land  '  within  s.  4  of  the  Statute  of  Frauds,  ^liy,  for  instance, 
should  a  sale  of  growing  fruit  be  a  contract  for  an  interest  in  land  (RodtoeU 
V.  PhilUps,  9  M.  &  W.  501),  and  a  sale  of  growing  potatoes  not  {JSvana  v. 
Hoherts,  5  B.  &  C.  829)1     If  the  earth  is  a  warehouse  for  sold  timber 

i Marshall  v.  Oreen,  1  C.  P.  D.  35),  why  should  it  not  be  for  sold  grass 
Carrington  v.  RootSf  2  M.  &  W.  248)  1  Not  much  help  is  to  be  got  out  of 
the  latest  case  {Lavery  v.  Fursdt,  57  L.  J.  Ch.  570),  deciding  that  the  sale  of  a 
house  to  be  pulled  down  and  taken  away  for  building  materials  is  a  contract 
for  an  interest  in  land.  Mr.  Justice  Chitty,  having  the  instincts  of  a 
conveyancer,  could  not  get  over  a  house  being  a  hereditament.  All  these 
difficulties  have  come  in  the  first  instance  from  not  having  adopted  Mr.  Jus- 
tice Littledale's  common-sense  construction  of  the  section  as  meaning  land 
taken  as  land,  and  next  from  not  fixing  attention  on  what  is  the  real 
subject-matter  of  the  sale.  Of  course  it  is  in  each  case  a  question  of  the 
construction  of  the  contract,  but  a  person  who  buys  growing  potatoes 
simpliciter  contracts  for  potatoes,  not  for  potatoes  plus  so  much  soil. 
Whether  the  buyer  or  seller  severs  the  thing  sold  cannot  signify,  though 
the  distinction  has  been  often  taken.  A  license  to  enter  and  cut  sold 
timber  does  not  make  the  contract  one  for  an  interest  in  land  {Smith  v. 
SurmaUy  9  B.  &  C.  573):  why  should  a  license  to  enter  and  remove 
building  materials  1  Every  pait  of  the  house,  like  every  tree«  becomes 
the  purchaser's  goods  as  and  when  it  is  turned  into  goods  by  severance ;  the 
contract  operates  on  it,  parcel  by  parcel,  until  the  whole  is  removed.  There 
is  no  more  difficulty  than  in  the  case  of  a  license  to  *  a  man  to  eat  my  meat, 
or  to  fire  the  wood  in  my  chimney  to  warm  him  by'  (Vaughan  351). 

The  second  volume  of  the  publications  of  the  Selden  Society,  which  like 
the  first  will  be  edited  by  Mr.  F.  W.  Maitland,  will  consist  of  selections  from 
the  earliest  manorial  rolls  extant.  The  Council  of  the  Society  will  be 
grateful  for  information  as  to  the  existence  of  any  rolls  of  the  reigns  of 
Heniy  III  and  Edward  I.  It  is  by  no  means  unlikely  that,  besides  the 
early  court  rolls  which  are  known  to  be  extant  in  public  libraries,  and 
which  have  been  more  or  less  examined,  there  are  unexamined  ones  in 
collegiate  and  other  corporate  libraries,  or  in  private  hands.  Information 
may  be  sent  to  the  Honorary  Secretary,  Mr.  P.  E.  Dove,  Lincoln's  Inn, 
or  to  the  Editor  of  this  Review. 


The  University  of  Bologna  having  been  enabled  by  special  Boyal  Decree  to 
confer  degrees  honoris  causa,  on  the  occasion  of  its  octocentenary,  in  each  of 
its  four  Faculties,  degrees  were  accordingly  conferred  by  the  Faculty  of  Law 
upon  the  following  persons  : — Asser,  T.  M.  C,  Amsterdam ;  Bar,  L.  von, 
Qottingen  ;  Bufnoir,  C,  Paris ;  Brunner,  E.,  Berlin ;  De  Parieu,  E.  E.,  Paris ; 
Dietzel,  E.,  Dorpat ;  Fischer,  J.,  Bonn ;  Field,  D.  D.,  New  York  ;  Fitting, 
E.,  Halle;  Friedberg,  E.,  Leipsic;  Gneist,  R.,  Berlin;  Goldschmidt,  L., 
Berlin ;  Hinschius,  P.,  Berlin ;  Holland,  T.  E.,  Oxford ;  Holtzendorff,  F. 
von,  Munich ;  Jourdan,  A.,  Aix ;  Ihering,  R.  von,  Gbttingen ;  Lucas,  C, 
Paris ;  Lorimer,  J.,  Edinburgh  ;  Leroy,  B.  P.,  Paris ;  Maassen,  F.,  Vienna ; 
Mommsen,  T.,  Berlin  ;  Bivier,  A.,  Brussels  ;  Boscher,  W.,  Leipsic ;  Banda, 
A.,  Prague;  Schulte,  F.,  Bonn;  Stein,  L.  von,  Vienna;  Thonissen,  J., 
Louvain  ;  Windscheid,  B.,  Vienna  ;  Unger,  J.,  Vienna. 
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